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Preface 


Volume 3 of the General Statutes of North Carolina of 1943 was replaced in 
1952 by recompiled volumes 3A, 3B and 3C, containing Chapters 106 through 
166 of the General Statutes, as amended and supplemented by the enactments of 
the General Assembly down through the 1951 Session. Chapters 106 through 116 
appear in volume 3A, Chapters 117 through 150 in volume 3B, and Chapters 
151 through 166 in volume 3C. 


The present volume replaces recompiled volume 3B, and combines the statutes 
and annotations appearing in the recompiled volume and in the 1957 Cumulative 
Supplement thereto. 


In replacement volume 3B the form and the designations of subsections, sub- 
divisions and lesser divisions of sections have in many instances been changed, 
so as to follow in every case the uniform system of numbering, lettering and in- 
dentation adopted by the General Statutes Commission. For example, subsec- 
tions in the replacement volume are designated by lower case letters in paren- 
theses, thus: (a). Subdivisions of both sections and subsections are designated 
by Arabic numerals in parentheses, thus: (1). Lesser divisions likewise follow a 
uniform plan. Attention is called to the fact that it has not, of course, been pos- 
sible to make corresponding changes in any references that may appear in other 
volumes to sections contained in volume 3B. 


The historical references appearing at the end of each section have been rear- 
ranged in chronological order. For instance, the historical references appended 
to § 31-5 read as follows: (1784, c. 204, s. 14; 1819, c. 1004, ss. 1, 2; 1840, c. 
Csr ee Gn 19) S22 Code, 8, 21/07 Reversmollon Ceo. 6. 4135; 1945, c) 140.) 
In this connection attention should be called to a peculiarity in the manner of cit- 
ing the early acts in the historical references. The acts through the year 1825 
are cited, not by the chapter numbers of the session laws of the particular years, 
but by the chapter numbers assigned to them in Potter’s Revisal (published in 
1821 and containing the acts from 1715 through 1820) or in Potter’s Revisal 
continued (published in 1827 and containing the acts from 1821 through 1825). 
Thus, in the illustration set out above the citations “1784, c. 204, s. 14; 1819, c. 
1004, ss. 1, 2” refer to the chapter numbers in Potter’s Revisal and not to the 
chapter numbers of the Laws of 1784 and 1819, respectively. The chapter num- 
bers in Potter’s Revisal and Potter’s Revisal continued run consecutively, and 
hence do not correspond, at least after 1715, to the chapter numbers in the ses- 
sion laws of the particular years. After 1825 the chapter numbers in the session 
laws are used. 


This replacement volume has been prepared and published under the supervi- 
sion of the Department of Justice of the State of North Carolina. The members 
of the North Carolina Bar are requested to communicate any defects they may 
find in the General Statutes, and any suggestions they may have for improving 


them, to the Department, or to The Michie Company, Law Publishers, Char- 
lottesville, Virginia. 


Matcotm B. SEAWELL, 


Attorney General, 
September 15, 1958. 
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Cu. 117. ELEctRiFICATION 


wei 1782 


Chapter 117. 


Electrification. 


Article 1. 


Rural Electrification Authority. 


sec. 
117-19. Declared public agency of State; 


taxes and assessments. 


Sec. 
117-1. Rural Electrification Authority 127"? Encumbrance, sale, etc. of prop- 
: ty. 
. 5 f 9 
ee APPO UN eT aa eee 117-21. Issuance of bonds. 
117-2 beens ; 117-22. Covenants or agreements for se- 
; | : curity of bonds. 
ee: acter, He recat  e 117-23. Purchase and cancellation of 
sions; right of suggestion and bonds. 
petition. 117-24. Dissolution. 
117-4. Organization meeting of Author- 117-25. Amendment of certificate of in- 
ity; chairman and secretary. corporation. 
117-5. Compensation and expenses. 117-26. Application for grant or loan from 


Article 2. 


governmental agency. 


; ; ; 117-27. Article complete in itself and con- 
Electric Membership Corporations. trolling. 
117-6. Title of article. Articles. 
117-7. Definitions. F 1 oan 
117-8. Formation in unserved communi- Miscellaneous Provisions. 
ties; filing application with Ru- 117-28. Foreign corporations; domestica- 
ral Electrification Authority. tion; rights and privileges. 
117-9. peace le for formation Aricleré: 
117-10 ie Sate aes ae Telephone Service and Telephone 
117-11. Contents of certificate of incorpo- NECN Sahil ee: . 
ration. 117-29. Assistance from Rural Electrifica- 
117-12. Execution and filing of certificate tion Authority in procuring ade- 
of incorporation by residents of quate telephone service. 
territory to be served. 117-30. Telephone membership  corpora- 
117-13. Board of directors; compensation; tions. 
president and secretary. 117-31. Power of Rural Electrification Au- 
117-14. Powers of board. thority to prosecute requested 
117-15. Certificates of membership. investigations. 
117-16. Corporate purpose. 117-32. Loans from federal agencies; au- 
117-17. General grant of powers. thority of county, etc., to engage 
117-18. Specific grant of powers. in telephone business. 


ARTICLE 1. 
Rural Electrification Authority. 


§ 117-1. Rural Electrification Authority created; appointment; 
terms of members. — An agency to be known as the North Carolina Rural 
Electrification Authority is hereby created as an agency of the State of North 
Carolina, such Authority to consist of six members to be appointed by the gov- 
ernor of North Carolina; two appointed for a term of two years; two for a term 
cf four years and two for a term of six years, and their successors shall be ap- 
pointed for a term of four years. (1935, c. 288, s. 1.) 

Editor’s Note—For an analysis of this cation Co-Operatives—Certificate of Con- 


chapter, see 13 N. C. Law Rev. 382. For venience and Necessity, see 16 N. C. Law 
article on Public Utilities—Rural Electrifi- Rev. 46. 


§ 117-2. Powers.—The purpose of said North Carolina Rural Electrifica- 
tion Authority is to secure electrical service for the rural districts of the State 
where service is not now being rendered, and it is hereby empowered to do the 
following in order to accomplish that purpose: 


3 


Saiz 
(1) 


(2) 


(3) 


(4) 


(9) 


(6) 


(7) 


(8) 


(9) 


Cu. 117. ELECTRIFICATION § 117-3 


To investigate all applications from communities unserved, or inade- 
quately served, with electrical energy in North Carolina, and to de- 
termine the feasibility of obtaining such service therefor. 

To employ such personnel as shall be necessary to conduct surveys, as- 
sist the several communities to organize and finance extensions of 
rural distribution lines; to negotiate with power companies and other 
agencies for the supply of electric energy for and on behalf of the 
rural communities that desire service. 

To contact the power companies and other agencies contiguous to the 
area and areas desiring service, for the purpose of arranging for the 
extension by said companies, or other agencies, of service in that 
community for such extension as may be feasible for the power com- 
pany, or other agency, contiguous to the area to finance itself. 

To make estimates of costs of extension which the power company 
would not be willing to finance and report such findings to the citi- 
zens of the community desiring service or to the corporations or- 
ganized under this chapter, to be known as “electric membership 
corporations.” 

To estimate the service charges which said community would have to 
set up in addition to the rates for energy as may be found necessary 
in order to make extension self-liquidating. 

To have authority to call upon the Utilities Commission of the State to 
fix such rates and service charges as will be necessary to accomplish 
the purpose, and the right to petition the Utilities Commission to 
require extension of lines by the power companies when, in its opin- 
ion, it is proper and feasible. 

To have the power of eminent domain for the purpose of condemning 
rights of way for the erection of transmission and distribution lines, 
either in its own name, or in its own name on behalf of the electric 
membership corporations to be formed as provided by law. 

To have such right and authority to secure for said local communities 
or electric membership corporations as may be set up assistance from 
any agency of the United States government, either by gift or loan, 
as may be possible to aid said local community in securing electric 
energy for said community. : 


To investigate all applications from communities for the formation of 
electric membership corporations and determine and pass upon the 
question of granting the authority to form such corporations; to pro- 
vide forms for making such applications; and to do all things nec- 
essary to a proper determination of the question of establishment of 
the local electric membership corporations. 


(10) To act as agent for any electric membership corporations formed un- 


der direction or permission of the North Carolina Rural Electrifica- 
tion Authority in securing loans or grants from any agency of the 
United States government. 


(11) To prescribe rules and regulations and the necessary blanks for the 


electric membership corporations in making applications for grant or 
loan from any agency of the United States government. 


(12) To do all other acts and things which may be necessary to aid the rural 


communities in North Carolina to secure electric energy. (1935, c. 
2oan See) 


§ 117-3. Authority not granted power to fix rates or order line ex- 
tensions; right of suggestion and petition.—The Authority itself shall not 
be a rate making body, and shall have no power to fix the rates or service charges, 
or to order the extension of lines by the power companies. The function of mak- 
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ing rates and service charges and orders for the extension of lines shall remain 
in the Utilities Commission of North Carolina, and the Authority shall only have 
the right of suggestion and petition to the Utilities Commission of its opinion 
as to the proper rates and service charges and line extensions, and no rate rec- 
ommended or suggested by the Authority shall be effective until approved by the 
Utilities Commission: Provided, that if the Utilities Commission of North Car- 
olina does not have the right under the existing law to fix service charges in ad- 
dition to the rates prescribed for electrical energy, and the power to order line 
extensions, such power and authority is hereby granted the Utilities Commission 
of North Carolina to fix and promulgate service charges in addition to rates in 
any community which avails itself of this article, and form a corporation author- 
ized hereunder to be known as electric membership corporation, and to order line 
extensions when it shall determine that the same is proper and feasible. (1935, 
Ce ODIs. 5.,) 

Stated in State v. Municipal Corpora- 
tions,~c43 No CG, 4193; 90..S.., E.0 (2d) 4519 
(1955). 


§ 117-4. Organization meeting of Authority; chairman and secre- 
tary.—Promptly after their appointment the Authority shall meet and organize 
at such meeting, and at the first meeting of each year thereafter, the members 
shall choose from their number a chairman. They shall also choose a secretary, 
who shall be a competent engineer and shall fix his salary subject to the approval 
as provided in §§ 143-35 to 143-47. (1935, c. 288, s. 4.) 


§ 117-5. Compensation and expenses.—All members of the Authority, 
except the chairman and secretary, shall receive as compensation for their serv- 
ices the sum of seven dollars ($7.00) per day and actual expenses incurred while 
in the performance of their duties. Members of the Authority shall not be al- 
lowed per diem and expenses for more than twelve meetings in any one year. 


(CNIS), (es Zasteh, Camels IRE are ere. 


ARTICLERZ. 
Electric Membership Corporations. 


§ 117-6. Title of article. — This article may be cited as the “Electric 
Membership Corporation Act.” (1935, c. 291, s. 1.) 


Local Modification. — Carteret, Craven, State v. Municipal Corporations, 243 N. 
Greene, Hoke, Onslow, Pamlico and Pitt: C. 193, 90 S. E. (2d) 519 (1955). 
1941, c. 314. Cited in Carolina Power, etc., Co. v. 


Purpose of Article—The North Caro- Bowman, 228 N. C. 319, 45 S. E. (2d) 531 
lina legislation with respect to electric (1947); Tennessee Elec. Power Co. v. 
membership corporations, was enacted to Tennessee Valley Authority, 306 U. S. 
implement the act of Congress creating 118, 59 S. Ct. 366, 83 L. Ed. 543 (1939). 
the Rural Electrification Administration. 


§ 117-7. Definitions.—The following terms, whenever used or referred to 
in this article, shall have the following meanings, unless a different meaning 
clearly appears from the context: 

(1) “Corporation” shall mean a corporation formed under this article. 

(2) “Person” shall mean and include natural persons, firms, associations, 
corporations, business trusts, partnerships and bodies politic. 

(3) “Acquire” shall mean acquire by purchase, lease, devise, gift or other 
mode of acquisition. 

(4) ees shall mean any act or statute, general, special or local of this 

tate. 

(5) “Federal agency” shall mean and include the United States of America, 

the President of the United States of America, the Federal Emer- 
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gency Administrator of Public Works and any and all other au- 
thorities, agencies, and instrumentalities of the United States of 
America, heretofore or hereafter created. 

(6) “Board” shall mean the board of directors of a corporation formed un- 
der, this*article.” (19359 c) 291Ms.<2:) 


§ 117-8. Formation in unserved communities; filing application 
with Rural Electrification Authority.—When any number of persons resid- 
ing in the community not served, or inadequately served, with electrical energy 
desire to secure electrical energy for their community and desire to form corpo- 
rations to be known as electric membership corporations for said purpose, they 
shall file application with the North Carolina Rural Electrification Authority for 
permission to form such corporation. (1935, c. 291, s. 3.) 


§ 117-9. Issuance of privilege for formation of such corporation.— 
Whenever any such application is made by as many as five members of the com- 
munity, the North Carolina Rural Electrification Authority shall cause a survey 
of said territory to be made and if, in its opinion, the proposal is feasible, shall 
issue to said community a privilege for the formation of a corporation as herein- 
after set out. Whenever an application has been filed by any community with 
the North Carolina Rural Electrification Authority, and its application for for- 
mation of an electric membership corporation has been approved, the same may 
be formed as hereinafter provided. (1935, c. 291, s. 4.) 


§ 117-10. Formation authorized.—Any number of natural persons not 
less than three may, by executing, filing and recording a certificate as hereinafter 
provided, form a corporation not organized for pecuniary profit for the purpose 
of promoting and encouraging the fullest possible use of electric energy in the 
rural section of the State by making electric energy available to inhabitants of 
the State at the lowest cost consistent with sound economy and prudent manage- 
ment of the business of such corporations. (1935, c. 291, s. 5.) 

Quoted in State v. Municipal Corpora- 
tions, 243: Ni Cy 193.) 906: (ed) maae 


(1955). 

§ 117-11. Contents of certificate of incorporation. — (a) Required 
Provisions. — The certificate of incorporation shall be entitled and endorsed 
“Certificate: of Incorporation Olsen essen Electric Membership Corporation” 


(the blank space being filled in with the name of the corporation), and shall 
state: 

(1) The name of the corporation, which name shall be such as to distinguish 
it from any other corporation. 

(2) A reasonable description of the territory in which its operations are 
principally to be conducted. 

(3) The location of its principal office and the post-office address thereof. 

(4) The maximum number of directors, not less than three. 

(5) The names and post-office addresses of the directors, not less than 
three, who are to manage the affairs of the corporation for the first 
year of its existence, or until their successors are chosen. 

(6) The period, if any, limited for the duration of the corporation. If the 
duration of the corporation is to be perpetual, this fact should be 
stated. 

(7) The terms and conditions upon which members of the corporation shall 
be admitted. 

(b) Permissible Provisions——The certificate of incorporation of a corporation 
may also contain any provision not contrary to law which the incorporators 
may choose to insert for the regulation of its business, and for the conduct of 
the affairs of the corporation; and any provisions, creating, defining, limiting 
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or regulating the powers of the corporation, its directors and members. (1935, 
G29 167S..6;) 


§ 117-12. Execution and filing of certificate of incorporation by 
residents of territory to be served.—The natural persons executing the cer- 
tificate of incorporation shall be residents of the territory in which the principal 
operations of the corporation are to be conducted who are desirous of using elec- 
tric energy to be furnished by the corporation. The certificate of incorporation 
shall be acknowledged by the subscribers before an officer qualified to administer 
oaths. When so acknowledged, the certificate may be filed in the office of the 
Secretary of State, who shall forthwith prepare a certified copy or copies there- 
of and forward one to the clerk of the superior court in each county in which a 
portion of the territory of the corporation is located, who shall forthwith file such 
certified copy or copies in their respective offices and record the same as other 
certificates of incorporation are recorded. As soon as the provisions of this sec- 
tion have been complied with, the proposed corporation described in the certifi- 
cate so filed, under its designated name, shall be and constitute a body corporate. 


OSS acaZy ls; 72) 


§ 117-13. Board of directors; compensation; president and secre- 
tary.—Each corporation formed hereunder shall have a board of directors and 
the powers of a corporation shall be vested in and exercised by a majority of the 
directors in office. The directors of the corporation, other than those named in 
its certificate of incorporation, shall be elected annually by the members entitled 
to vote. The directors must be members and shall not be entitled to compensa- 
tion for their services. The board shall elect annually from its own number a 
president and a secretary. (1935, c. 291, s. 8.) 


§ 117-14. Powers of board. — The board shall have power to do all 
things necessary or convenient in conducting the business of a corporation, in- 
cluding, but not limited to: 


(1) The power to adopt and amend bylaws for the management and regu- 
lation of the affairs of the corporation: Provided however, that the 
certificate of incorporation may reserve to the members of the cor- 
poration the power to amend the bylaws. The bylaws of a corpo- 
ration may make provisions not inconsistent with law or its 
certificate of incorporation, regulating the admission, withdrawal, 
suspension or expulsion of members; the transfer of membership; 
the fees and dues of members and the termination of memberships 
on nonpayment of dues or otherwise; the number, times and manner 
of choosing, qualifications, terms of office, official designations, 
powers, duties, and compensations of its officers; defining a vacancy 
in the board or in any office and the manner of filling it; the number 
of members to constitute a quorum at meetings, the date of the an- 
nual meeting and the giving of notice thereof, and the holding of 
special meetings and the giving of notice thereof; the terms and con- 
ditions upon which the corporation is to render service to its mem- 
bers; the disposition of the revenues and receipts of the corporation; 
regular and special meetings of the board and the giving of notice 
thereof. 

(2) To appoint agents and employees and to fix their compensation and 
the compensation of the officers of the corporation. 

(3) To execute instruments. 

(4) To delegate to one or more of the directors or to the agents and em- 
ployees of a corporation such powers and duties as it may deem 
proper. 

(5) To make its own rules and regulations as to its procedure. (1935, c. 
21, Sao 1 941% c. 260;,) 
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§ 117-15. Certificates of membership.—A corporation may issue to its 
members certificates of membership and each member shall be entitled to only 


one vote at the meetings of the corporation. (1935, c. 291, s. 10.) 


§ 117-16. Corporate purpose.—The corporate purpose of each corpora- 
tion formed hereunder shall be to render service to its members only, and no 
person shall become or remain a member unless such person shall use energy 
supplied by such corporation and shall have complied with the terms and condi- 
tions in respect to membership contained in the bylaws of such corporation. 
(1935) cy 291. cr 1) 


Persons who are not members of an 
electric membership corporation may not 
maintain an action challenging the validity 
of acts of the director of the corpora- 
tion, and the fact that such persons are 
eligible and might hereafter become mem- 


boro Water Supply Co., 124 N. C. 828, 32 
Si. Ef-720, 70 Am, St Rep..589,/46) Lo ReAg 
513 (1899), does not affect this result, 
since they have no rights or interest in the 
management of the corporation until they 
are members. Bailey v. Carolina Power, 


bers and maintain an action under the  etc., Co., 212 N. C. 768, 195 S. E. 64 (1938). 


principle announced in Gorrell v. Greens- 


§ 117-17. General grant of powers. — Each corporation formed under 
this article is hereby vested with all power necessary or requisite for the accom- 
plishment of its corporate purpose and capable of being delegated by the legisla- 
ture; and no enumeration of particular powers hereby granted shall be construed 
to impair any general grant of power herein contained, nor to limit any such 
grant to a power or powers of the same class as those so enumerated. (1935, c. 
PAN te 


§ 117-18. Specific grant of powers.—Subject only to the Constitution 
of the State, a corporation created under the provisions of this article shall have 
power to do any and all acts or things necessary or convenient for carrying out 
the purpose for which it was formed, including, but not limited to: 


(1) To sue and be sued. 

(2) To have a seal and alter the same at pleasure. 

(3) To acquire, hold and dispose of property, real and personal, tangible 
and intangible, or interests therein, and to pay therefor in cash or on 
credit, and to secure and procure payment of all or any part of the 
purchase price thereof on such terms and conditions as the board 
shall determine. 

To render service and to acquire, own, operate, maintain and improve 
a system or systems. 

To pledge all or any part of its revenue or mortgage or otherwise en- 
cumber all or any part of its property for the purpose of securing the 
payment of the principal of and interest on any of its obligations. 

The right to apply to the North Carolina Rural Electrification Au- 
thority for permission to construct or place any parts of its system 
or lines in and along any State highway or over any lands which 
are now, or may be, the property of this State, or any political sub- 
division thereof. In all questions involving the right of way, or the 
right of eminent domain, the rulings of the North Carolina Electri- 
fication Authority shall be final. 

To accept gifts or grants of money, property, real or personal, from any 
person or federal agency, and to accept voluntary and uncompensated 
services. 

To make any and all contracts necessary or convenient for the full ex- 
ercise of the powers in this article granted, including, but not limited 
to, contracts with any person or federal agency, for the purchase or 
sale of energy; for the management and conduct of the business of 
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(4) 
(9) 


(6) 


(7) 


(8) 


117-19 Cu. 117. ELECTRIFICATION So lti7e22 
S 


the corporation, including the regulation of the rates, fees or charges 
for service rendered by the corporation. 

(9) To sell, lease, mortgage or otherwise encumber or dispose of all or any 
part of its property, as hereinafter provided. 

(10) To contract debts, borrow money, and to issue or assume the payment 
of bonds. 

(11) To fix, maintain and collect fees, rents, tolls and other charges for 
service rendered. 

(12) To perform any and all of the foregoing acts and to do any and all of 
the foregoing things under, through or by means of its own officers, 
agents and employees, or by contracts with any person or federal 
agency. 

(13) To extend, construct, operate and maintain power lines into adjacent 
states, \(1935.e. 20 cme LOA le cH soos) 

Editor’s Note. — The 1941 amendment 
added subdivision (13). 


§ 117-19. Declared public agency of State; taxes and assessments. 
--Whenever an electric membership corporation is formed in the manner here- 
in provided, the same shall be, and is hereby declared to be a public agency, and 
shall have within its limits for which it was formed the same rights as any other 
political subdivision of the State, and all property owned by said corporation and 
used exclusively for the purpose of said corporation shall be held in the same 
manner and subject to the same taxes and assessments as property owned by any 
county or municipality of the State so long as said property is owned by said 
electric membership corporation and is used for the purposes for which the cor- 
poration was formed. (1935, c. 291, s. 14.) 


§ 117-20. Encumbrance, sale, etc., of property.—No corporation may 
sell, mortgage, lease or otherwise encumber or dispose of any of its property 
(other than merchandise and property, which in the judgment of the board, is 
not necessary or useful in operating the corporation) unless 

(1) Authorized so to do by the votes of at least a majority of its members, 
and 

(2) The consent of the holders of seventy-five per centum (75%) in 
amount of the bonds of such corporation then outstanding is obtained. 


(CNET. ZAC Brg Bey) 


§ 117-21. Issuance of bonds. — A corporation formed hereunder shall 
have power and is hereby authorized, from time to time, to issue its bonds in an- 
ticipation of its revenue for any corporate purpose. Said bonds may be author- 
ized by resolution or resolutions of the board, and may bear such date or dates, 
mature at such time or times, not exceeding forty years from their respective 
dates, bear interest at such rate or rates, not exceeding six per centum per an- 
num, payable semiannually, be in such denominations, be in such form, either 
coupon or registered, carry such registration privileges, be executed in such man- 
ner, be payable in such medium of payment, at such place or places, and be sub- 
ject to such terms or redemption, not exceeding par and accrued interest, as such 
resolution or resolutions may provide. Such bonds may be sold in such manner 
and upon such terms as the board may determine at not less than par and accrued 
interest. Any provision of law to the contrary notwithstanding, any bonds and 
the interest coupons appertaining thereto, if any, issued pursuant to this article 
shall possess all of the qualities of negotiable instruments. (1935, c. 291, s. 16.) 


§ 117-22. Covenants or agreements for security of bonds.—In con- 
nection with the issuance of any bonds, a corporation may make covenants or 
agreements and do any and all acts or things that a business corporation can 
make or do under the laws of the State in order to secure its obligations or which, 


g 
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in the absolute discretion of the board, tend to make the obligations more market- 
able, notwithstanding that such covenants, agreements, acts and things may con- 
stitute limitations on the exercise of the powers herein granted. (1935, c. 291, 


Sully) 


§ 117-23. Purchase and cancellation of bonds. — A corporation shall 
have power out of any funds available therefor to purchase any bonds issued 
by it at a price not exceeding the principal amount thereof and accrued interest 
thereon. All bonds so purchased shall be canceled. (1935, c. 291, s. 18.) 


§ 117-24. Dissolution.—Any corporation created hereunder may be dis- 
solved by filing, as hereinafter provided, a certificate which shall be entitled and 
endorsed “Certificate of Dissolution of 3... 72-eeeeo-s ” (the blank space being 
filled in with the name of the corporation) and shall state: 

(1) Name of the corporation, and if such corporation is a corporation re- 
sulting from a consolidation as herein provided, the names of the 
original corporations. 

(2) The date of filing of the certificate of incorporation, and if such corpora- 
tion is a corporation resulting from a consolidation as herein pro- 
vided, the dates on which the certificates of incorporation of the 
original corporations were filed. 

(3) That the corporation elects to dissolve. 

(4) The name and post-office address of each of its directors, and the name, 
title and post-office address of each of its officers. 

Such certificate shall be subscribed and acknowledged in the same manner as 
an original certificate of incorporation by the president or a vice-president, and 
the secretary or an assistant secretary, who shall make and annex an affidavit, 
stating that they have been authorized to execute and file such certificate by the 
votes cast in person or by proxy by a majority of the members of the -corpora- 
tion entitled to vote. 

A certificate of dissolution and a certified copy or copies thereof shall be filed 
in the same place as an original certificate of incorporation and thereupon the 
corporation shall be deemed to be dissolved. 

Such corporation shall continue for the purpose of paying, satisfying and dis- 
charging any existing liabilities or obligations and collecting or liquidating its 
assets, and doing all other acts required to adjust and wind up its business and 
affairs, and may sue and be sued in its corporate name. Any assets remaining 
after all liabilities or obligations of the corporation have been satisfied or dis- 
charged shall pass to and become the property of the State. (1935, c. 291, s. 19.) 


§ 117-25. Amendment of certificate of incorporation. — A corpora- 
tion created hereunder may amend its certificate of incorporation to change its 
corporate name, to increase or reduce the number of its directors or change any 
other provision therein: Provided, however, that no corporation shall amend 
its certificate of incorporation to embody therein any purpose, power or provi- 
sions which would not be authorized if its original certificate, including such ad- 
ditional or changed purpose, power or provisions, were offered for filing at the 
time a certificate under this section is offered. Such amendment may be ac- 
complished by filing a certificate which shall be entitled and endorsed “Certificate 


Gig MeNCMeniy OL gern nee Electric Membership Corporation” and 
state : 


(1) The name of the corporation, and if it has been changed, the name un- 
der which it was originally incorporated. 

(2) The date of filing the certificate of incorporation in each public office 
where filed. 

(3) The purposes, powers, or provisions, if any, to be amended or elimi- 
nated, and the purposes, powers or provisions, if any, to be added or 
substituted. 
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Such certificate shall be subscribed in the same manner as an original certif- 
icate of incorporation hereunder by the president or a vice-president, by the 
secretary or the assistant secretary, who shall make and annex an affidavit stat- 
ing that they have been authorized to execute and file such certificate by the votes 
cast in person or by proxy by a majority of the members of the corporation en- 
titled to vote. Such certificate shall be filed in the same places as an original 
certificate of incorporation and thereupon the amendment shall be deemed to 
have been‘effected: (1935, ¢. 291,°s. 20!) 


§ 117-26. Application for grant or loan from governmental agency. 
—Whenever any corporation organized hereunder desires to secure a grant or 
loan from any agency of the United States government now in existence or here- 
after authorized, they shall apply through the North Carolina Rural Electrifica- 
tion Authority and not direct to the United States agency, and the said North 
Carolina Rural Electrification Authority alone shall have the authority to make 


applications for grants or loans to any corporations created hereunder. (1935, 
OP TAR) Werc oneal Be) 


§ 117-27. Article complete in itself and controlling.—This article is 
complete in itself and shall be controlling. The provisions of any other law, 
general, special, or local, except as provided in this article, shall not apply to a 
corporation formed under this article. (1935, c. 291, s. 23.) 

Editor’s Note.——For comment on enact- Cited in Grimesland v. Washington, 234 
ment, see 19 N. C. Law Rev. 517. Ne Cri1i175 66'S. B.(2d) 794 1951). 


ARTICLE 3. 
Miscellaneous Provisions. 


§ 117-28. Foreign corporations; domestication; rights and privi- 
leges.—Any electric membership corporation created and existing under and by 
virtue of the laws of any adjoining state, which corporation desires to extend its 
lines into this State for the purpose of obtaining its power and energy needs or 
for the purpose of supplying electric service to citizens and residents of this State, 
shall be and is hereby granted the right to domesticate in this State as such elec- 
tric membership corporation, and, after such domestication, any such corporation 
shall have and enjoy all the rights, privileges, benefits and immunities granted 
to electric membership corporations under the laws of this State and shall be 
subject to the terms, provisions and conditions of this chapter, and other appli- 
cable laws, to the same extent as such laws are now applicable to membership 
corporations organized under the laws of this State. (1941, c. 12. ) 

Editor’s Note—For comment on this 
enactment, see 19 N. C. Law Rev. 517. 


ARTICLE 4. 
Telephone Service and Telephone Membership Corporations. 


§ 117-29. Assistance from Rural Electrification Authority in pro- 
curing adequate telephone service.—Any number of persons residing in any 
rural community who are not provided with telephone service or are inadequately 
provided with same, may make application to the Rural Electrification Authority, 
upon such form as may be provided by the Rural Electrification Authority for 
assistance in securing telephone service, showing the circumstances of such com- 
munity or communities with regard to telephone service and the need therefor. 
The Rural Electrification Authority shall make an investigation of the situation 
with respect to telephone service in such rural community or communities and if, 
upon investigation, it appears that such community or communities are not served 
with needed telephones or are inadequately served, the facts with reference 
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thereto shall be collected by the Rural Electrification Authority and the Rural 
Electrification Authority shall promptly bring these facts to the attention of any 
telephone company serving the area, and shall make reasonable efforts to get such 
telephone company to provide the needed telephone service in such community 
or communities. (1945, c. 853, s. 1.) 


§ 117-30. Telephone membership corporations.—In the event it is as- 
certained by the Rural Electrification Authority that the community or com- 
munities referred to in the foregoing section are in need of telephone service and 
that there is a sufficient number of persons to be served to justify such services, 
and the telephone company serving in the area in which the community or com- 
munities are located is unwilling to provide such service, a telephone membership 
corporation may be organized by such community or communities in the same 
manner that electric membership corporations may be formed under article 
two of this chapter, and all of the provisions of said article shall be applicable to 
the formation of telephone membership corporations and such corporations shall 
have all the authority, powers and duties of such a corporation when formed un- 
der the provisions of said article; except that the provisions of §§ 117-8 and 117-9 
shall not be applicable to the organization of a telephone membership corporation, 
and except that such corporation so formed shall have no authority to engage in 
any business except the telephone business necessary to serving the community or 
communities prescribed in the application: Provided, that the references in said 
article to “power lines” or “energy” as to such telephone membership corpora- 
tions shall be construed to mean telephone lines and telephone service. Provided 
further, that nothing herein shall be construed to authorize any telephone mem- 
bership corporation organized hereunder to duplicate any line or lines, systems 
or other means by which adequate telephone service is being furnished; or to 
build or to construct a telephone line, or telephone lines, or telephone systems, 
or otherwise to provide facilities or means of furnishing telephone service to any 
person, community, town or city then being adequately served by a telephone 
company, corporation or system; or to provide telephone service in an unserved 
area while any telephone company, corporation or system is acting in good faith 
and with reasonable diligence in arranging to provide adequate telephone service 
to such person, community, town or city. (1945, c. 853, s. 2. ) 


§ 117-31. Power of Rural Electrification Authority to prosecute re- 
quested investigations.—In investigating the application filed with the Rural 
Electrification Authority under the provisions of § 117-30 of this article, the 
Rural Electrification Authority shall have the authority to employ such personnel 
as shall be necessary to conduct surveys; to contact the telephone companies serv- 
ing the general area for the purpose of arranging for extension of telephone serv- 
ice by such companies to such community or communities; to make estimates of 
the cost of the extension of telephone service to such community or communities ; 
to call upon the Utilities Commission of the State to fix such rates as will be appli- 
cable to such service; to secure for such community or communities any assistance 
which may be available from the federal government by gift or loan or in any 
other manner; to investigate all applications for the creation of telephone mem- 
bership corporations and determine and pass upon the question of granting au- 
thority to form such corporation; to provide forms for making such applications, 
and to do all things necessary to a proper determination of the question of the 
establishment of such telephone membership corporations in keeping with the 
provisions of this article; to act as agent for any such telephone membership 
corporation in securing loans or grants from any agency of the United States 
government; to prescribe rules and regulations and the necessary blanks for such 
membership corporations in making applications for grants or loans from any 
agency of the United States government; to do all other acts and things which 
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may be necessary to aid the rural communities in North Carolina in securing 
telephone*service. (1945; c. 853)4sh3.) 


§ 117-32. Loans from federal agencies; authority of county, etc., 
to engage in telephone business.—Whenever any corporation organized un- 
der the provisions of this article desires to secure a grant or loan from any agency 
of the United States government now in existence or hereafter authorized, it 
shall apply through the North Carolina Rural Electrification Authority and not 
direct to the United States agency, and the said North Carolina Rural Electrifi- 
cation Authority alone shall have the authority to make application for grants 
or loans to any such corporation. Nothing in this article shall be deemed to 
authorize any county, city or town to engage in the telephone business. (1945, 
GA OOa4Soss) 
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Chapter 118. 


Firemen’s Relief Fund. 


Article 1. Sec. 
Fund Derived from Fire Insurance 118-20. Payments by fire insurance com- 
Companies. panies based on premiums; pay- 
Seal ment by Insurance Commis- 
118-1. Fire insurance companies to re- sioner to State Treasurer. 
port premiums collected. 118-21. Returns of business done; investi- 
118-1.1. Definitions. gation of fraudulent, etc., returns. 
118-2. Tax on receipts for premiums. and collection of amount due. 
118-3. Insurance Commissioner to inves- 118-22. Penalty for failure to report or pay 
tigate returns and collect tax. over moneys, or for making false 
118-4. Penalty for failure to report and returns. é, 
pay tax. 118-23. “Eligible firemen” defined; certifi- 
118-5. Insurance Commissioner to pay cation of volunteers meeting 
fund to treasurer. qualifications. , 
118-6. Trustees appointed; organization. 118-24. Application for membership in 
118-7. Disbursement of funds by trus- fund; monthly payments by 
fade, members; payments credited to 
118-8. Trustees to keep account and file separate accounts of members. 
report; effect of failure. 118-25. Creation and membership of board 
118-9. Municipal clerk to certify list of of trustees. 
fire companies; effect of failure. 118-26. Secretary. 
118-10. Fire departments to be members 118-27. Powers and duties of board of 
of State Firemen’s Association trustees. 
and send delegate to meeting. 118-28. State Treasurer to be custodian of 
118-11. No discrimination on account of fund; payments from fund; in- 
color. vestments; purchase, sale, trans- 
FERRARA fer, etc., of securities. 
re We 118-29. Monthly pensions upon retirement. 
State Appropriation. 118-30. Payments in lump sums. 
118-12. Application of fund. , 118-31. Pro rata reduction of benefits 
118-13. Treasurer to file report and give when fund insufficient to pay in 
bond. full. 
118-14. Who shall participate in the fund. 118-32. Provisions subject to future legis- 
118-15. Who may become members. lative change. 
118-16. Applied to members of regular 118-33. Determination of creditable serv- 
fire company. ice; information furnished by ap- 
118-17. Treasurer to pay fund to Volun- plicants for membership. 
teer Firemen’s Association. 118-34. Computation of length of service; 
Ariciets: credit for prior service; transfer 


from one department to another. 


North Carolina Firemen’s 118-35. Effect of member being six months 
Pension Fund. delinquent in making monthly 

118-18. Fund established; trustees given payments. 

corporate powers. 118-36. Exemption of pensions from at- 
118-19. Fire insurance companies to make tachment, etc., nonassignable. 

annual return of premiums col- 118-37. Farmers mutual fire insurance as- 

lected. sociations excepted. 

ARTICLE 1. 


Fund Derived from Fire Insurance Companies. 


§ 118-1. Fire insurance companies to report premiums collected.— 
Every fire insurance company, corporation, or association doing business in any 
town or city in North Carolina that has, or may hereafter have, a regularly organ- 
ized fire department under the control of the mayor and city council or other gov- 
erning body of said town or city, and which has in serviceable condition for fire 
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duty apparatus and equipment amounting in value to one thousand dollars or 
more, and which enforces the fire laws to the satisfaction of the Insurance Com- 
missioner, shall return to the Insurance Commissioner of the State of North 
Carolina a just and true account of all premiums collected and received from 
all fire insurance business done within the limits of such towns and cities during 
the year ending December thirty-first, or such portion thereof as they may have 
transacted such business in such towns and cities. Such companies, corporations, 
or associations shall make said returns within sixty days from and after the 
thirty-first day of December of each year. (1907, c. 831, s. 1; 1919, c. 180; 
G5 s10003 <1 1929>'c59 286.) 

Editor’s Note.—Session Laws 1957, c. as inconsistent with the provisions of the 
102, s. 9, provides that this chapter is re- act. 
pealed as to the city of Albemarle insofar 


§ 118-1.1. Definitions.—As used in this chapter, the words “city”, “cities”, 
“town” or “towns” shall also include and mean sanitary districts, school districts, 
rural fire districts and any other political subdivisions of the State having an 
organized fire department. 

Whenever the clerk of any city or town is required to perform any act pursuant 
to this chapter, clerk shall mean the person so designated by the governing body 
or committee where there is no clerk. (1951, c. 1032, s. 1.) 


§ 118-2. Tax on receipts for premiums.—E very fire insurance company, 
corporation, or association as aforesaid shall, within seventy-five days from De- 
cember thirty-first of each year, deliver and pay to the State Insurance Commis- 
sioner the sum of fifty cents out of and from every one hundred dollars, and at 
that rate, upon the amount of all premiums written on fire and lightning policies 
covering property situated within the limits of such towns and cities during the 
year ending December thirty-first in each year, or for such portion of each year 
as said company, corporation, or association shall have done business in said 


towns and cities. (1907, c. 831, s. 2; C. S., s. 6064.) 


§ 118-3. Insurance Commissioner to investigate returns and collect 
tax.—Every such company, corporation, or association shall make accurate re- 
turns of all business done, both on fire and lightning insurance, covering property 
situated within the limits of such towns and cities; and in case any fraud, mis- 
representation, or mistake of any returns, as provided for in this article, be ap- 
parent, it shall be the duty of the Insurance Commissioner to investigate such 
returns and collect the amount which he shall find to be due. (1907, c. 831, s. 3; 
Crow su, 0000: ) 


§ 118-4. Penalty for failure to report and pay tax.—Every fire insur- 
ance company, association, or corporation aforesaid which shall knowingly or will- 
fully fail or neglect to report or pay over any of the moneys due on premiums as 
aforesaid, at the times and in the manner specified in this article, or shall be found 
upon examination to have made a false return of business done by them, shall for 
each offense forfeit and pay the sum of three hundred dollars for the use and bene- 
fit of the fire department of such town or city, to be recovered in a civil action in 
the name of the town or city. (1907, c. 831, s. 4; C. S., s. 6066.) 


§ 118-5. Insurance Commissioner to pay fund to treasurer, — The 
Insurance Commissioner shall deduct the sum of five per cent from the money so 
collected from the insurance companies, corporations, or associations, as afore- 
said, and pay the same over to the treasurer of the State Firemen’s Association 
for general purposes, and the remainder of the money so collected from the in- 
surance companies, corporations, or associations, as aforesaid, doing business in 
the several towns and cities in the State having or that may hereafter have or- 
ganized fire departments as provided in this article, said Insurance Commissioner 
shall pay to the treasurer of each town or city to be held by him as a separate 
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and distinct fund, and he shall immediately pay the same to the treasurer of the 
local board of trustees upon his election and qualification, for the use of the board 
of trustees of the firemen’s local relief fund in each town or city, which board 
shall be composed of five members, residents of said city or town as hereinafter 
provided for, to be used by them for the purposes as named in § 118-7. (1907, 
CHS3 1 ASe SoC. 85.15 1006/5 91925, roe 17) 


§ 118-6. Trustees appointed; organization.—In each town or city com- 
plying with and deriving benefits from the provisions of this article, there shall 
be appointed a local board of trustees, known as the trustees of the firemen’s re- 
lief fund, to be composed of five members, two of whom shall be elected by the 
members of the local fire department, two elected by the mayor and board of alder- 
men or other local governing body, the remaining member to be named by the 
Commissioner of Insurance. Their selection and term of office shall be as follows: 

(1) The members of the fire department shall hold an election each Jan- 
uary to elect their representatives to above board. In January 1950, 
the firemen shall elect one member to serve for two years and one 
member to serve for one year, then each year in January thereafter, 
they shall elect only one member and his term of office shall be for 
two years. 

(2) The mayor and board of aldermen or other local governing body shall 
appoint, in January 1950, two representatives to above board, one 
to hold office for two years and one to hold office for one year, 
and each year in January thereafter they shall appoint only one 
representative and his term of office shall be for two years. 

(3) The Commissioner of Insurance shall appoint one representative in 
January each year and he shall serve for one year. 

All of the above trustees shall hold office for their elected or appointed time, or 
until their successors are elected or appointed, and shall serve without pay for 
their services. They shall immediately after election and appointment organize 
by electing from their members a chairman and a secretary and treasurer, which 
two last positions may be held by the same person. The treasurer of said board 
of trustees shall give a good and sufficient bond in a sum equal to the amount of 
moneys in his hands, to be approved by the Commissioner of Insurance, for the 
faithful and proper discharge of the duties of his office. If the chief of the local 
fire department is not named on the board of trustees as above provided, he shall 
be ex officio a member, but without the privilege of voting on matters before the 
board. (1907, c. 831, s. 6; C. S., s..6068; 1925) c° 415 19455c3 74 seme 
c. 720; 1949, c. 1054.) 

Editor’s Note. — The 1925 amendment required the bond to be filed with the 
specified the amount of the bond required Commissioner of Insurance. This require- 
of the treasurer of the board of trustees. ment was omitted by the 1949 amendment 
The 1945 amendment added the provision which rewrote the section. 
in the last sentence. The 1947 amendment 


§ 118-7. Disbursement of funds by trustees. — The board of trustees 
shall have entire control of the funds derived from the provisions of this article, 
and shall disburse the funds only for the following purposes: 

(1) To safeguard any fireman in active service from financial loss, occasioned 
by sickness contracted or injury received while in the performance of 
his duties as a fireman. 

(2) To provide a reasonable support for those actually dependent upon the 
services of any fireman who may lose his life in the fire service of 
his town, city, or State, either by accident or from disease contracted 
or injury received by reason of such service. The amount is to be 
determined according to the earning capacity of the deceased. 

(3) To safeguard any fireman who has honorably served for a period of 


16 


§ 118-8 Cu. 118. FiremMEn’s Rewer Funp § 118-9 


five years in the fire service of his city or town from ever becoming 
an inmate of any almshouse. 

(4) To provide for the payment of any fireman’s assessment in the Fire- 
men’s Fraternal Insurance Fund of the State of North Carolina if 
the board of trustees finds as a fact that said fireman is unable to 
pay the said assessment by reason of disability. (1907, c. 831, s. 6; 
191.9 Kee eiCO ue © me oeuse O09 7a xen Sess: G1 92 INF c.855'981923.) co 22 
19253i¢c. 41; 19455 0. 74,<s;) 25) 

Local Modification.—Gastonia: 1945, c. struck out the words “or actually de- 
183; Mecklenburg: 1949, c. 728; New Han- pendent upon charity” formerly appearing 
over: 1929, c. 328; city of Charlotte: 1947, at the end of subdivision (3), and rewrote 
c. 837; 1949, c. 728; city of Durham: 1951, subdivision (4). 


c. 577; city of Greensboro: 1953, c. 931; Cited in Carroll v. North Carolina State 
city of High Point: 1941, c. 138. Firemen’s Ass’n, 230 N. C. 4386, 53 S. E. 
Editor’s Note. — The 1945 amendment (2d) 524 (1949). 


§ 118-8. Trustees to keep account and file report; effect of failure. 
——The board of trustees shall keep a correct account of all moneys received and 
disbursed by them, and shall at the annual meeting of the North Carolina State 
Firemen’s Association render an itemized statement of the same, for publication 
in the annual report, a copy of which report shall be made annually to the State 
Insurance Commissioner ; and in case any board of trustees in any of the towns and 
cities benefited by this article shall neglect or fail to perform their duties, or shall 
willfully misappropriate the funds entrusted to their care, or shall neglect or fail 
to report at the annual meeting of the State Association, then the Insurance Com- 
missioner shall withhold any and all further payments to such board of trustees, 
or their successors, until the matter has been fully investigated by an official of 
the State Firemen’s Association, and adjusted to the satisfaction of the State In- 
surance Commissioner. Should such payments be unadjusted for a period of 
fifteen months from the time when such payments would otherwise have been 
made, then the Insurance Commissioner shall pay over the said amount to the 
treasurer of the North Carolina State Firemen’s Association and it shall con- 
Sritntesaepatteo they itemens relic iundss( 1907, ecole. Sa A; Ga. 3. 60/0: 
1925, ¢c.41.) 


§ 118-9. Municipal clerk to certify list of fire companies; effect of 
failure.—The clerk of any city, town, village, or other municipal corporation 
having an organized fire department shall, on or before the thirty-first day of 
October in each year, make and file with the Commissioner of Insurance his cer- 
tificate, stating the existence of such department, the number of steam, hand, 
or other engines, hook and ladder trucks, and hose cars in actual use, the num- 
ber of organized companies, and the system of water supply in use for such de- 
partments, together with such other facts as the Commissioner of Insurance 
may require, on a blank to be furnished by him. If the certificate required by 
this section is not filed with the Commissioner of Insurance on or before October 
thirty-first in any year, the city, town or village so failing to file such certificate 
shall forfeit the payment next due to be paid to said board of trustees, and the 
Commissioner of Insurance shall pay over said amount to the treasurer of the 
North Carolina State Firemen’s Association and same shall constitute a part 
of the firemen’s relief fund: Provided, that the Commissioner of Insurance is 
authorized and empowered to pay over to the local board of trustees of the fire- 
men’s relief fund for the benefit of the fire department of any city, town, village 
or other municipal corporation having an organized fire department, which has 
otherwise complied with the provisions of this chapter, the proper allocation or 
share of the funds derived under the provisions of this chapter for the year of 
1953, and which funds up to this time have been withheld because the clerk of 
such city, town village or other municipal corporation having an organized fire 
department failed to file the certificate required by this section or failed to file 
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same on or before October 31, 1953; the certificates filed subsequent to October 
31, 1953, shall be deemed to have been filed in substantial compliance with this 
section, and as to those organized fire departments which have not yet filed 
any certificate for 1953, the Commissioner of Insurance may pay to such de- 
partment its proper share of the funds derived under this chapter upon the 
filing of such certificate for said year; all other requirements of this chapter 
must have been complied with and this proviso applies only to the funds of the 
year 1953, (1907; c.831,1s83 CoS. S007 11 O25 cr Ate O25 Cn OU ane 
195 9,00: 4.228.) 
Editor’s Note.—The 
added the proviso. 


1955 amendment 


§ 118-10. Fire departments to be members of State Firemen’s As- 
sociation and send delegate to meeting.—For the purpose of supervision 
and as a guaranty that provisions of this article shall be honestly administered 
in a business-like manner, it is provided that every department enjoying the bene- 
fits of this law shall be a member of the North Carolina State Firemen’s Associa- 
tion, and send at least one accredited delegate to the annual meeting of said As- 
sociation and comply with its constitution and bylaws. If the fire department of 
any city, town or village shall fail to send at least one delegate to the annual meet- 
ing of the State Firemen’s Association and otherwise fails to comply with the 
constitution and bylaws of said Association, said city, town or village shall forfeit 
its right to the next annual payment due from the funds mentioned in this article, 
and the Insurance Commissioner shall pay over said amount to the treasurer of 
the North Carolina State Firemen’s Association and same shall constitute a part 
of the firemen’s relief fund: Provided, however, that the failure of any department 
to have a delegate or representative present at the annual meeting of the Associa- 
tion shall not have such effect if in the opinion of a majority of the executive com- 
mittee of said Association such delegate or representative had a valid excuse for 
his failure so to attend. (1907, c. 831, s. 9; 1919, c. 180; C. S., s. 6072; 1925, c. 
Hite TOZ5 ce 309 st 2°) 


Attendance of Delegate at Colored deemed a compliance with G. S. 118-10, 


State Firemen’s Association Compliance 
with Section.—Session Laws, 1955, c. 498, 
provides: “In all cases in which a munici- 
pality has a colored volunteer fire depart- 
ment with or without a fire chief of the 
white race, the attendance of an accredited 
delegate from said fire department at the 


and, in this respect, shall be sufficient 
compliance with said section to entitle 
such municipality to receive, for the use 
and benefit of the local board of trustees 
of the Firemen’s Local Relief Fund, its 
proportionate part of the funds disbursed 
under the provisions of chapter 118 of the 


regular annual meeting of the Colored 
State Firemen’s Association shall be 


§ 118-11. No discrimination on account of color.—Inasmuch as there 
are in a number of the towns and cities of this State fire companies composed ex- 
clusively of colored men, it is expressly provided that the local boards of trustees 
shall make no discrimination on account of color in the payment of benefits. 


LOO Sc Sot) SOc ace OU/on) 


General Statutes, if otherwise eligible.” 


ARTICL is 
State Appropriation. 


§ 118-12. Application of fund.—The money paid into the hands of the 
treasurer of the North Carolina State Firemen’s Association shall be known and 
remain as the “Firemen’s Relief Fund” of North Carolina, and shall be used as 
a fund for the relief of firemen, members of such Association, who may be injured 
or rendered sick by disease contracted in the actual discharge of duty as firemen, 
and for the relief of widows, children, and if there be no widow or children, then 
dependent mothers of such firemen killed or dying from disease so contracted in 
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such discharge of duty; to be paid in such manner and in such sums to such in- 
dividuals of the classes herein named and described as may be provided for and 
determined upon in accordance with the constitution and bylaws of said Associa- 
tion, and such provisions and determinations made pursuant to said constitution 
and bylaws shall be final and conclusive as to the persons entitled to benefits and 
as to the amount of benefit to be received, and no action at law shall be maintained 
against said Association to enforce any claim or recover any benefit under this 
article or under the constitution and bylaws of said Association; but if any officer 
or committee of said Association omit or refuse to perform any duty imposed 
upon him or them, nothing herein contained shall be construed to prevent any 
proceedings against said officer or committee to compel him or them to perform 
such duty. No fireman shall be entitled to receive any benefits under this section 
until the firemen’s relief fund of his city or town shall have been exhausted. 


Rou tetee 40Gs) 3, Reverses ogo Cre StsOU 25281925!) oC ALS) 


A fireman may not sue the State Fire- 
men’s Association on a claim for benefits 
under this chapter. Carroll v. North Caro- 
lina State Firemen’s Ass’n, 230 N. C. 436, 
53 S. E. (2d) 524 (1949). 

A claim for hospital expenses incurred 


man in the course of his duties does not 
come within the benefits provided for 
members of the State Firemen’s Associa- 
tion. Carroll v. North Carolina State 
Firemen’s Ass’n, 230 N. C. 436, 53 S. E. 
(2d) 524 (1949). 


as a result of an injury received by a fire- 


§ 118-13. Treasurer to file report and give bond.—The treasurer of 
the North Carolina State Firemen’s Association shall make a detailed report to 
the State Treasurer of the yearly expenditures of the appropriation under this 
chapter on or before the end of the fiscal year, showing the total amount of money 
in his hands at the time of the filing of the report, and shall give a bond to the 
State of North Carolina with good and sufficient sureties to the satisfaction of 
the Treasurer of the State of North Carolina in a sum not less than the amount 
of money on hand as shown by said report. (1891, c. 468, s. 4; Rev., s. 4394; 
Sess 000971925; 'c. 415) 


§ 118-14. Who shall participate in the fund.—The line of duty en- 
titling one to participate in the fund shall be so construed as to mean actual fire 
duty only, and any actual duty connected with the fire department when directed 
to perform the same by an officer in charge. (1891, c. 468, s. 5; Rev., s. 4395; 
Cr sans 70000 41925; cy 412) 


§ 118-15. Who may become members.—Any organized fire company in 
North Carolina, holding itself ready for duty, may, upon compliance with the re- 
quirements of said constitution and bylaws, become a member of the North Caro- 
lina State Firemen’s Association, and any fireman of good moral character in 
North Carolina, and belonging to an organized fire company, who will comply 
with the requirements of the constitution and bylaws of the North Carolina State 
Firemen’s Association, may become a member of said Association. (1891, c. 


Z2Ob perOmeveatss 4590" Cu.) S)O0Ol NR LOZ5Y ca4l yy) 


§ 118-16. Applied to members of regular fire company.—The provi- 
sions of §$ 118-12 to 118-16 shall apply to any fireman who is a member of a 
regularly organized fire company, and is a member in good standing of the North 
Carolina State Firemen’s Association. (1891, c. 468, s. 7; Rev., s. 4397; C. S., 
$6 60625219259'c4 412) 


Cross Reference.—As to the volunteer 
firemen at the insane hospitals not shar- 
ing in the fund provided by this section, 
see § 122-35. 


Editor’s Note. — The 1925 amendment 
added the requirement that the fireman be 
a member in good standing of the State 
Firemen’s Association. 


§ 118-17. Treasurer to pay fund to Volunteer Firemen’s Association. 
—The treasurer of the North Carolina State Firemen’s Association shall pay to 
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the treasurer of the North Carolina State Volunteer Firemen’s Association one- 
sixth of the funds arising from the five per cent paid him by the Insurance Com- 
missioner each year, to be used by said North Carolina State Volunteer Fire- 
men’s Association for general purposes. (1925, c. 41.) 


ARTICLE 3. 
North Carolina Firemen’s Pension Fund. 


§ 118-18. Fund established; trustees given corporate powers.— 
For the purpose of this article there is hereby created in this State a fund to be 
known and designated the “North Carolina Firemen’s Pension Fund” and it 
shall be administered as set forth in this article. Said North Carolina Fire- 
men’s Pension Fund is established to provide pension allowances and other 
benefits for eligible firemen in the State who elect to become members as herein- 
after provided. The board of trustees hereby created to administer said fund 
shall have the power and privileges of a corporation and by its name all of 
its business shall be transacted. (1957, c. 1420, s. 1.) 

Editor’s Note.—The effective date of 15, 1957, by Session Laws 1957, c. 1392, 
Session Laws 1957, c. 1420, codified as which was ratified on the same day as 
this article, was originally June 12, 1957. Chapter 1420. 

The effective date was changed to August 


§ 118-19. Fire insurance companies to make annual return of 
premiums collected.—Every fire insurance company, corporation or associa- 
tion doing business in North Carolina shall return to the Insurance Commis- 
sioner of the State of North Carolina a just and true account of all premiums 
collected and received from all fire insurance business done in North Carolina 
during the year ending December thirty-first, or such portion thereof as they 
may have transacted such business. Such companies, corporations or associa- 
tions shall make said returns within 60 days from and after the thirty-first day 
of December of each year. (1957, c. 1420, s. 1.) 


§ 118-20. Payments by fire insurance companies based on pre- 
miums; payment by Insurance Commissioner to State Treasurer.—Every 
fire insurance company, corporation or association as aforesaid shall, within 75 
days from December thirty-first of each year, deliver and pay over to the 
State Insurance Commissioner the sum of one dollar ($1.00) out of and from 
every one hundred dollars ($100.00), and at that rate, upon the amount of all 
premiums written on fire and lightning policies covering property in North 
Carolina located in areas where fire protection is available during the year 
ending December thirty-first in each year, or such portion of each year as said 
company, corporation or association shall have done business, provided, that the 
premium on fire and lightning policies covering property in North Carolina 
issued by said fire insurance company, corporation or association shall be in- 
creased by the amount of said payment. All moneys so paid shall be paid over 
by the Insurance Commissioner to the State Treasurer as custodian of the 
North Carolina Firemen’s Pension Fund. (1957, c. 1420, s. 1.) 


§ 118-21. Returns of business done; investigation of fraudulent, 
etc., returns and collection of amount due.—Every such company, corpora- 
tion or association shall make accurate returns of all business done, both on fire 
and lightning insurance, covering property situated in North Carolina; and in 
case of any fraud, misrepresentation or mistake of any returns, as provided here- 
in, shall be apparent, it shall be the duty of the Insurance Commissioner to 
investigate such returns and collect the amount which he shall find to be due. 


(1957, c. 1420, s. 1.) 


§ 118-22. Penalty for failure to report or pay over moneys, or for 
making false returns.—Every fire insurance company, corporation or associa- 
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tion aforesaid which shall knowingly or wilfully fail or neglect to report or 
pay over any of the moneys due on premiums as aforesaid, at the times and in 
the manner specified in this article, or shall be found upon examination to have 
made a false return of business done by them, shall for each offense forfeit 
and pay the sum of three hundred dollars ($300.00) into said fund to be re- 
covered in a civil action in the name of said Insurance Commissioner. (1957, 
c. 1420, s 1.) 


§ 118-23. “Eligible firemen’ defined; certification of volunteers 
meeting qualifications. — “Eligible firemen” shall mean all firemen who are 
employed by the State of North Carolina or any political subdivision thereof or 
who belong to a fire department which operates fire apparatus and equipment 
of the value of five thousand dollars ($5,000.00), or more, and which is 
recognized by the Southeastern Underwriters Association as not less than a 
class “8” or rural class “A” department, and said fire department holds drills 
and meetings not less than four hours monthly and said firemen attend at least 
thirty-six hours of all drills and meetings in each calendar year. As applied 
to volunteer firemen, “eligible firemen” shall mean those persons meeting the 
foregoing qualifications and who in the aggregate number are further determined 
by their departments as not exceeding twenty-five (25) volunteer firemen plus 
one (1) additional volunteer fireman per one hundred (100) population in the 
area served by their said respective departments. Each department shall an- 
nually determine and certify to the board of trustees the names of those vol- 
unteers meeting the foregoing eligibility qualifications. (1957, c. 1420, s. 1.) 


§ 118-24. Application for membership in fund; monthly payments 
by members; payments credited to separate accounts of members.— 
Those firemen who are now eligible may make application through the board of 
trustees hereinafter created for membership in said fund within 24 months from 
August 15, 1957. All persons who subsequently become firemen may make ap- 
plication for membership in such fund within 12 months from the date of be- 
coming eligible firemen. Each eligible fireman becoming a member of the fund 
shall pay the secretary of the board of trustees the sum of five dollars ($5.00) 
per month; provided, all eligible firemen electing to become members and serving 
as such on August 15, 1957, shall pay the sum of five dollars ($5.00) per month 
from said effective date; and further provided, firemen not now eligible but 
becoming so within five years of August 15, 1957, shall be permitted to become 
members and receive service time credits upon condition that they pay into 
said fund the sum of five dollars ($5.00) per month from August 15, 1957. 
The said monthly payments shall be credited to the separate account of the mem- 
ber paying same and same shall be kept separate and apart by the custodian and 
available for payment to said member on account of his withdrawal from mem- 
bership or to be used with respect to pension payments upon his said retirement. 


(1957, c. 1420, s. 1.) 


§ 118-25. Creation and membership of board of trustees.—There 
is hereby created a board to be known as the “Board of Trustees of the North 
Carolina Firemen’s Pension Fund’. Said board shall consist of five members, 
namely : 

(1) The Governor, or some person designated by him. 

(2) The State Insurance Commissioner. 

(3) The Secretary of the North Carolina Firemen’s Association. 

(4) The remaining two members shall be elected by the North Carolina 
State Firemen’s Association at its next regular convention following 
August 15, 1957. One member so elected shall serve a term of 
four years and one member so elected shall serve a term of two years. 
Each of their successors shall serve terms of four years each, and 
shall be elected at regular conventions of said association; provided, 
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that to organize said board prior to the meeting of the first regular 
convention of said association following August 15, 1957, the execu- 
tive board of the North Carolina State Firemen’s Association shall 
name two members to serve upon said board of trustees until their 
successors are elected and qualified as above provided. Board mem- 
bers shall serve without pay, except that all members shall be reim- 
bursed for all necessary expenses that they may incur through serv- 
ice on the board of trustees. (1957, c. 1420, s. 1.) 


§ 118-26. Secretary.—There is hereby created an office to be known 
as Secretary of the North Carolina Firemen’s Pension Fund. He shail be 
named by the board and shall serve at its pleasure. The board shall fix his 
salary, provided it shall not exceed eight thousand dollars ($8,000.00) annually. 
The secretary shall be bonded in such amount as may be determined by the 
board, and he shall promptly transmit to the State Treasurer all moneys col- 
lected by him as set forth in § 118-24. (1957, c. 1420, s. 1.) 


§ 118-27. Powers and duties of board of trustees.—The board of 
trustees shall have the power and duty to provide for the payment of all ad- 
ministrative expenses out of the fund here created, to employ necessary clerical 
assistance, to determine all applications for pensions, to provide for the payment 
of pensions hereunder, to make all necessary rules and regulations not incon- 
sistent with law for the government of said fund, to prescribe rules and regula- 
tions of eligibility of persons to receive hereunder, to expend funds in accordance 
with the provisions of this article, and generally to exercise all other powers 
necessary for the administration of the fund created by this article. (1957, c. 
1420;"s.-1.) 


§ 118-28. State Treasurer to be custodian of fund; payments from 
fund; investments; purchase, sale, transfer, etc., of securities.—The 
State Treasurer shall be the custodian of the North Carolina Firemen’s Pen- 
sion Fund. All payments from said fund shall be made by him only upon 
vouchers signed by two persons designated by the board of trustees. He shall 
have full power to invest and reinvest the funds comprising said fund, subject 
to all terms, conditions, limitations and restrictions imposed by the laws of 
North Carolina upon the investments of State sinking funds; and subject to 
like terms, conditions, limitations and restrictions, said State Treasurer shall have 
full power to hold, purchase, sell, assign, transfer and dispose of any of the 
securities and investments in which any of said fund shall have been invested, 
as well as the proceeds of said investments and any other moneys belonging to 
said fund. (1957, c. 1420, s. 1.) 


§ 118-29. Monthly pensions upon retirement.—Any member who has 
served 30 years as a fireman in the State of North Carolina and who is other- 
wise eligible as provided in § 118-23 hereof, and who has attained the age of 
55 years shall be entitled to be paid from the fund herein created a monthly pen- 
sion. Said monthly pension shall be in the amount of fifty dollars ($50.00) per 
month, provided that those members retiring after attaining the age of 55 and 
before attaining the age of 60 may elect to receive a reduced amount to account 
for longer expectancy, said amount of monthly pension available at various re- 
tirement ages to be as follows: 


Retirement Age Amount Retirement Age Amount 
5D $36.00 58 $44.00 
56 38.00 og 47.00 
57 41.00 60 50.00 


Members shall pay five dollars ($5.00) per month as required by § 118-24 
until retirement from active service or until they shall have made said monthly 
payments for a period of 30 years, whichever first occurs; provided, any mem- 
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ber retiring after 30 years of service, but before reaching the age of 55 years, 
shall continue to pay the monthly payments required by § 118-24 in order to 
continue his membership in the fund until he shall reach the age of 55 or until 
he shall have paid said monthly payments into the fund for 30 years, whichever 
is the earlier. Upon reaching retirement age and being otherwise eligible he 
shall receive a pension as set out above. Notwithstanding the above provisions, 
no person shall receive a pension hereunder prior to January 1, 1959, but those 
persons eligible and retiring prior to said date who have paid into said fund five 
dollars ($5.00) per month for not less than 12 consecutive months shall be 
entitled to a pension in the amount of fifty dollars ($50.00) per month or such 
reduced amount as set out above commencing January 1, 1959. No person 
shall be entitled to a pension hereunder until his official duties as a fireman shall 
have been terminated and no person shall further be entitled to a pension here- 
under if he shall have retired as a fireman prior to August 15, 1957. (1957, 
& 1420%\s:212) 


§ 118-30. Payments in lump sums.—The board of trustees shall direct 
payment in lump sums from the fund in the following cases: 

(1) To any fireman, upon the attaining of the age of 60 years, who, for 
any reason, is not qualified to receive the monthly retirement pension 
and who has enrolled as a member of the fund, an amount equal to 
the amount paid into the fund by him; provided, this provision shall 
not be construed to preclude any active fireman from completing the 
requisite number of years of active service after attaining the age of 
60 years as may be necessary to entitle him to the pension as herein 
provided. 

(2) If any fireman dies before attaining the age at which a pension is pay- 
able to him under the provisions of this article, there shall be paid to 
his widow, or if there be no widow, to his child or children, or, if 
there be no widow or children, then to his heirs at law as may be 
determined by the board of trustees or to his estate, if it is ad- 
ministered and there are no heirs, an amount equal to the amount 
paid into the fund by said fireman. 

(3) If any fireman dies after beginning to receive the pension herein pro- 
vided for, and before receiving an amount equal to the amount paid 
into the fund by him, there shall be paid to his widow, or if there be 
no widow, then to his child or children, or if there be no widow or 
children, then to his heirs at law as may be determined by the board 
of trustees, or to his estate, if it is administered and there are no 
heirs, an amount equal to the difference between the amount paid into 
the fund by the said fireman and the amount received by him as a 
pensioner. 

(4) Any member withdrawing from the fund shall, upon proper applica- 
tion, be paid all moneys such individual contributed to the fund, pro- 
vided, if all or any part of the moneys contributed to the fund with 
respect to such member shall have been paid by any person, firm or 
corporation other than the member and notification of such action 
shall have been made to the board of trustees at the time of said con- 
tribution and each of them, then, upon proper application, by such 
other person, firm or corporation, said moneys contributed to the 
fund shall be paid to such person, firm or corporation originally con- 
tributing the same, upon the withdrawal of said member. (1957, c. 
1420, s. 1.) 


§ 118-31. Pro rata reduction of benefits when fund insufficient to 
pay in full.—lIf, for any reason, the fund hereby created and made available 
for any purpose covered by this article shall be insufficient to pay in full any 
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pension benefits, then all benefits shall be proratably reduced for such time as 
such deficiency exists; provided, no claim shall accrue with respect to any 
amount by which pension or benefit payments shall have been so reduced. (1957, 
c. 1420, s. 1.) 


§ 118-32. Provisions subject to future legislative change.—The 
pension provided herein shall be subject to future legislative change or revision, 
and no member of the fund, or any person, shall be deemed to have acquired any 
vested right to any pension or other payment herein provided. (1957, c. 1420, 
taal bey 


§ 118-33. Determination of creditable service; information fur- 
nished by applicants for membership.—The board of trustees shall fix and 
determine by appropriate rules and regulations the number of years credit for 
service of firemen. Firemen who are now serving as such shall furnish the board 
with information upon applying for membership as to previous service. (1957, c. 
1420, s. 1.) 


§ 118-34. Computation of length of service; credit for prior serv- 
ice; transfer from one department to another.—In computing the time or 
period for retirement for length of service as herein provided, less than one year 
out of service or any time served in the armed-forces of the nation during war or 
national emergency shall be construed as continuous service; but if out more 
than one year and less than five years, credit shall be given for prior service, but 
deduction made for the length of time out of service; if out of service more than 
five years, no previous service shall be counted. A fireman’s length of serv- 
ice shall not be affected by the fact that he may have served in more than one fire 
department as defined in § 118-23, and upon transfer from one department to 
another, notice of such fact shall be given to the board. (1957, c. 1420, s. 1.) 


§ 118-35. Effect of member being six months delinquent in making 
monthly payments. — Any member who becomes six months delinquent in 
making monthly payments as required by § 118-24 by the tenth of the month 
with respect to which said payment shall be due shall be removed from member- 
ship in the fund and shall lose one year of service credit for each six months’ 
period that he remains so delinquent. (1957, c. 1420, s. 1.) 


§ 118-36. Exemption of pensions from attachment, etc.; nonas- 
signable.—The pensions herein provided shall not be subject to attachment, 
garnishments or judgments against the fireman entitled to same, nor shall any 
cane in said fund or pensions or benefits therefrom be assignable. (1957, c. 
AZ0)2s2 12) 


§ 118-37. Farmers mutual fire insurance associations excepted. — 
Nothing in this article shall be construed to include farmers mutual fire in- 
surance associations. (1957, c. 1420, s. 1%.) 
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Chapter 119. 


Gasoline and Oil Inspection and Regulation. 


Article 1. 
Lubricating Oils. 


1. Unlawful substitution. 

2. Brand or trade name of lubricating 
oil to be displayed. 

3. Misrepresentation of brands 
Sales 


for 


4. Misdemeanor. 

5. Person violating or allowing em- 
ployee to violate article to for- 
feit $100. 

6. Inspection duties devolve upon 
Commissioner of Agriculture. 


Article 2. 
Liquid Fuels, Lubricating Oils, 
Greases, etc. 


7. Sale of automobile fuels and lu- 
bricants by deception as to qual- 
ity, etc., prohibited. 

8. Sale of fuels, etc., different from 
advertised name prohibited. 


9. Imitation of standard equipment 
prohibited. 

10. Juggling trade names, etc., pro- 
hibited. 

11. Mixing different brands for sale 
under standard trade name pro- 
hibited. 

12. Aiding and assisting in violation 
of article prohibited. 

13. Violation made misdemeanor. 

Article 2A. 
Regulation of Re-Refined or Re- 
Processed Oil. 
13.1. Definitions. 


13.2. Labels required on sealed con- 
tainers; oil to meet minimum 
specifications. 

13.3. Violation a misdemeanor. 


Article 38. 
Gasoline and Oil Inspection. 


14. Title of article. 

15. “Gasoline” defined. 

16. “Motor fuel” defined. 

16.1. ’ Kerosene” defined. 

17. Inspection of kerosene, 
and other 
provided for. 


18. Inspection fee; allotments for ad- 
ministration expenses. 

19. Failure to report or pay tax; can- 
cellation of license. 


gasoline 
petroleum products 
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Penalty for failure to report or to 
pay taxes promptly. 

On failure to report, Commis- 
sioner may determine tax. 

“Person” defined. 


Administration by Commissioner 
of Agriculture; collection of fees 
by Department of Revenue and 


payment into State treasury; 
“Gasoline and Oil Inspection 
Fund.” 


Report of operation and expenses 
to General Assembly. 


Inspectors, clerks and assistants. 
Gasoline and Oil Inspection Board 
created. 


Display of grade rating on pumps, 
etc.; sales from pumps or de- 
vices not labeled; sale of gaso- 


line not meeting standard indi- 
cated on label. 


. Regulations for sale of substitutes. 
. Rules and _ regulations 


of Board 
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laboratory for 
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. Payment for samples taken for 
inspection. 

. Powers and authority of inspec- 
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measuring equipment; devices 


calculated to falsify measures. 


. Responsibility of retailers for qual- 


ity of products. 


5. Adulteration of products offered 
for sale. 
. Certified copies of official tests 
admissible in evidence. 
. Retail dealers required to keep 


copies of invoices and delivery 
tickets. 


. Prosecution of offenders. . 
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engaged in transporting 
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an invoice, bill of sale or bill of 
lading. 
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used in making deliveries. 
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Sec. Sec. 
119-44. Registration of exclusive industrial 119-49. Minimum standards. 
users of naphthas and coal tar 119-50. Registration of dealers. 


solvents. 119-51. Administration of article; rules and 
119-45. Certain laws adopted as part of regulations. 
Ba F “ai 119-52. Right of entry; nonconforming 
119-46. arges lor analysis of samples. weighing, measuring, etc., equip- 
119-47. Inspection of fuels used by State. ete 
Article 4. 119-53. Unlawful acts. 
Equipment for Handling, etc., Liq- 119-54. Penalty. 


uefied Petroleum Gases. 
119-48. Purpose; definition. 


ARTICLE 1. 
Lubricating Oils. 


§ 119-1. Unlawful substitution.—It shall be unlawful for any person, 
firm or corporation to fill any order for lubricating oil, designated by a trademark 
or distinctive trade name for an automobile or other internal combustion engine 
with a spurious or substitute oil unless and until it is explained to the person 
giving the order that the oil offered is not the oil that he has ordered, and the 
purchaser shall thereupon elect to take the substitute article that is being offered 
tos him nl O27 em 1/4: is, 1%) 


§ 119-2. Brand or trade name of lubricating oil to be displayed.— 
It shall be unlawful for any person, firm or corporation to sell, offer for sale or 
delivery, or to cause or permit to be sold, offered for sale or delivery, any oil 
represented as lubricating oil for internal combustion engines unless there shall 
be firmly attached to or painted at or near the point or outlet from which said 
oil represented as lubricating oil for internal combustion engines is drawn or 
poured out for sale or delivery, a sign or label consisting of the word or words in 
at all times legible letters not less than one-half inch in height comprising the 
brand or trade name of said lubricating oil: Provided, that if any of said lubricat- 
ing oil shall have no brand or trade name, the above required sign or label shall 
consist of the words in letters not less than three inches high, “Lubricating Oil 
NowBrand. (1927,'c. 174; s. 2.) 


§ 119-3. Misrepresentation of brands for sale.—It shall be unlawful 
for any person, firm or corporation to display, at the place of sale, any sign, 
label or other designating mark which describes any lubricating oil for internal 
combustion engines not actually sold or offered for sale or delivered at the location 
at which the sign, label or other designating mark is displayed, or to display 
any label upon any container which label names or describes any lubricating oil 
for internal combustion engines not actually contained therein, but offered for sale 
or sold as such: Provided, this section shall not prevent the advertising of such 
products when no lubricating oil is offered for sale at such place of advertisement. 


(O27 Nie 174s..3) 


§ 119-4. Misdemeanor. — Any person, firm or corporation violating any 
of the provisions of this article shall for each offense be deemed guilty of a 
misdemeanor and punished by a fine of not less than fifty dollars ($50.00) or 
more than three hundred dollars ($300.00), or by imprisonment in the county 
jail for not less than twenty or more than ninety days, or both. (1927, c. 174, s. 
4.) 


§ 119-5. Person violating or allowing employee to violate article to 
forfeit $100.—Any person violating this article, or any person, firm or corpora- 
tion whose servant, agent or other employee violates this article in the course of 
his employment shall forfeit to the manufacturer whose oil was ordered, or to the 
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proprietor of the trademark or trade name by which the oil order was desig- 
nated by the purchaser, as the case may be, one hundred dollars ($100.00) for 
each such Sieg teed be recovered by suit by the person, firm or corporation 
claiming the penalty against the person, firm or corporation f rh 

penalty is claimed. (1927, c. 174, s. 5.) : aaah thal sa 


§ 119-6. Inspection duties devolve upon Commissioner of Agricul- 
ture.—The duties of inspection required by §§ 119-1 through 119-5 shall be 
te by the Commissioner of Agriculture. (1933, c. 214, s. 93949, c. 

Editor’s Note. — The 1949 amendment 
substituted “Commissioner of Agriculture” 
for “Commissioner of Revenue.” 


ARITCLE IZ. 
Liquid Fuels, Lubricating Oils, Greases, etc. 


§ 119-7. Sale of automobile fuels and lubricants by deception as to 
quality, etc., prohibited.—It shall be unlawful for any person, firm, copart- 
nership, partnership or corporation to store, sell, offer or expose for sale any 
liquid fuels, lubricating oils, greases or other similar products in any manner 
whatsoever which may deceive, tend to deceive or have the effect of deceiving the 
purchaser of said products, as to the nature, quality or quantity of the products 
so sold, exposed or offered for sale. (1933, c. 108, s. 1.) 

Cross Reference. — As to prohibition 
against sale of antifreeze made from cer- 
tain compounds, see § 66-66. 


§ 119-8. Sale of fuels, etc., different from advertised name pro- 
hibited.—No person, firm, partnership, copartnership, or corporation shall keep, 
expose or offer for sale, or sell any liquid fuels, lubricating oils, greases or other 
similar products from any container, tank, pump or other distributing. device 
other than those manufactured or distributed by the manufacturer or distributor 
indicated by the name, trademark, symbol, sign or other distinguishing mark or 
device appearing upon said tank, container, pump or other distributing device in 
which said products were sold, offered for sale or distributed. (1933, c. 108, 
Sue2.) 

Cross Reference. — As to requirement Applied in Maxwell v. Shell Eastern Pe- 
that brand name be displayed, see § 119-2. troleum Products, 90 F. (2d) 39 (1937). 


§ 119-9. Imitation of standard equipment prohibited. —It shall be 
unlawful for any person, firm or corporation to disguise or camouflage his or 
their own equipment, by imitating the design, symbol, or trade name of the 
equipment under which recognized brands of liquid fuels, lubricating oils and 
similar products are generally marketed. (1933, c. 108, s. 3 


§ 119-10. Juggling trade names, etc., prohibited.—It shall be unlaw- 
ful for any person, firm or corporation to expose or offer for sale or sell under 
any trademark, trade name or name or other distinguishing mark any liquid 
fuels, lubricating oils, greases or other similar products other than those manu- 
factured or distributed by the manufacturer or distributor marketing such 
products under such trade name, trademark or name or other distinguishing 


mark. (1933, c. 108, s. 4.) 


§ 119-11. Mixing different brands for sale under standard trade 
name prohibited.—It shall be unlawful for any person or persons, firm or 
firms, corporation or corporations or any of their servants, agents or employees, 
to mix, blend or compound the liquid fuels, lubricating oils, greases or similar 


27 


§ 119-12 Cu. 119. GAsoLINE AND O1L INSPECTION § 119-13 


products of the manufacturer or distributor with the products of any other 
manufacturer or distributor, or adulterate the same, and expose or offer for 
sale or sell such mixed, blended or compounded products under the trade name, 
trademark or name or other distinguishing mark of either of said manufacturers 
or distributors, or as the adulterated products of such manufacturer or distributor: 
Provided, however, that nothing herein shall prevent the lawful owner thereof 
from applying its own trademark, trade name or symbol to any product or 
iene a (MERE ves Nien Uy ah) 


§ 119-12. Aiding and assisting in violation of article prohibited.— 
It shall be unlawful, and upon conviction punishable as will hereinafter be stated, 
for any person or persons, firm or firms, partnership or copartnership, corporation 
or corporations or any of their agents or employees, to aid or assist any other 
person in violating any of the provisions of this article by depositing or deliver- 
ing into any tank, pump, receptacle or other container any liquid fuels, lubricating 
oils, greases or other like products other than those intended to be stored, therein, 
as indicated by the name of the manufacturer or distributor, or the trademark, 
the trade name, name or other distinguishing mark of the product displayed in the 
container itself, or on the pump or other distributing device used in connection 
therewith, or shall by any other means aid or assist another in the violation of 
any of the provisions of this article. (1933, c, 108, s. 6.) 


§ 119-13. Violation made misdemeanor.—E very person, firm or firms, 
partnership or copartnership, corporation or corporations, or any of their agents, 
servants or employees, violating any of the provisions of this article shall be 
guilty of a misdemeanor, and upon conviction, shall be punished by a fine of not 
more than one thousand dollars ($1,000.00) and by imprisonment not to exceed 
twelve (12) months, or by either or both in the discretion of the trial judge. 
GOS 3.nc R108 %is.0-7.) 
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ARTICLE 2A. 
Regulation of Re-Refined or Re-Processed Oil. 


§ 119-13.1. Definitions.—As used in this article, 


(1) “Re-refined or re-processed oil” means lubricating oil for use in internal 
combustion engines, which has been re-refined or processed in whole 
or part from previously used lubricating oils. 

(2) “Specifications” means the minimum chemical properties or analysis as 
designated by the American Society for Testing Materials (A. S. 
T. M.) standards as indicated below: 


Society of Automotive Engineers Nel. M. 

Method 
Viscosity t 20 30 40 50 
Gravity 26/27 a8 2534726 25/26 24/25 D 287-39 
Flash-Cleveland 
Open Cup 420° 430°F. 440°F. 450°F. D 92-46 
Fire-Cleveland 
Open Cup 460°F. 470°F. A80°F.. 490°F: D 92-46 


Viscosity @ 130°F. 
Saybolt Universal 
Seconds 150 190 253 —— D 88-44 


Viscosity @ 210°F. 
Saybolt Universal 


Min. Ey} 60 70 85 D 88-44 
Neutralization 

No. Max. 50% 50% 50% 50% D 974-48T 
Viscosity Index 

Min. 85 85 85 85 D 567-41 
Pour Point. Min. Bical ats 10°: 10n re Poe: D 97-47 
Carbon Residue 

Conradson AN 59% 69% 29% D_ 189-46 
Water and 

Sediment Nil Nil Nil Nil D 96-47T 


(1953, c. 1137.) 


§ 119-13.2. Labels required on sealed containers; oil to meet 
minimum specifications.—It shall be unlawful to offer for sale or sell or de- 
liver in this State re-refined or re-processed oil, as hereinbefore defined, in a 
sealed container unless this container be labelled or bear a label on which shall 
be expressed the brand or trade name of the oil and the words “re-processed oil” 
in letters at least one-half inch high; the name and address of the person, firm, 
or corporation who has re-refined or re-processed said oil or placed it in the 
container; the Society of Automotive Engineers (S. A. E.) viscosity number ; 
the net contents of the container expressed in U. S. liquid measure of quarts, gal- 
lons, or pints; which label has been registered and approved by the Gasoline 
and Oil Inspection Division of the Department of Agriculture; and that the oil 
in each sealed container shall meet the minimum specifications as hereinbefore 
described for each Society of Automotive Engineers (S. A. E.) viscosity number. 
tol 3/4) 


§ 119-13.3. Violation a misdemeanor.—Any person, firm, or corpora- 
tion violating any of the provisions of this article shall for each offense be guilty 
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of a misdemeanor and punished by a fine of not less than one hundred dollars 
($100.00) or not more than five hundred dollars ($500.00) or imprisoned for 
not more than one year, or both, in the discretion of the court. (1953, c. 1137.) 


ARTICLE 3. 
Gasoline and Oil Inspection. 


§ 119-14. Title of article.—This article shall be known as the Gasoline 
and Oil Inspection Act. (1937, c. 425, s. 1.) 
Cross Reference.—See § 105-441. 


§ 119-15. ‘“‘Gasoline’’ defined.—The term “gasoline” wherever used in 
this article shall be construed to mean refined petroleum naphtha which by 
its composition is suitable for use as a carburant in internal combustion engines. 


LOS Juice Zoe S62. ) 


§ 119-16. ‘Motor fuel’’ defined. — “Motor fuel” shall be construed to 
mean all products commonly or commercially known or sold as gasoline, including 
casing-head or absorption or natural gasoline, benzol, or naphtha, regardless of 
their classification or uses, and any liquid prepared, advertised, offered for sale 
or sold for use as or commonly and commercially used as a fuel in internal 
combustion engines which, when subjected to distillation in accordance to the 
standard method of test for distillation of gasoline, naphtha, kerosene, and similar 
petroleum products (American Society of Testing Materials, Designation D-86), 
show not less than ten per centum recovered below three hundred forty-seven 
degrees Fahrenheit and not less than ninety-five per centum recovered below 
four hundred sixty-four degrees Fahrenheit. In addition to the above, any other 
volatile and inflammable liquid when sold or used to propel a motor vehicle on 
the highways shall be motor fuel. (1937, c. 425, s. 3.) 


§ 119-16.1. ‘‘Kerosene’’ defined.—The term “kerosene” wherever used 
in this article, except to the extent otherwise provided in G. §. 119-16, shall 
include all petroleum oil free from water, glue and suspended matter and 
having flash point not below 115°F., Tag Closed Tester A.S.T.M. D-56, sulphur 
content not exceeding 0.13% (A.S.T.M., D-90 Modified), distillation ‘end 
point” not higher than 572° Fahrenheit (A.S.T.M., D-86). The presence or 
absence of coloring matter shall in no way be determinative of whether a sub- 
stance is kerosene within the meaning of this section. (1955, c. 1313, s. 7.) 


§ 119-17. Inspection of kerosene, gasoline and other petroleum 
products provided for.—All kerosene used for illuminating or heating purposes 
and all gasoline used or intended to be used for generating power in internal com- 
bustion engines or otherwise sold or offered for sale, and all kerosene, benzine, 
naphtha, petroleum solvents, distillates, gas oil, furnace or fuel oil and all 
other volatile and inflammable liquids by whatever name known or sold and 
produced, manufactured, refined, prepared, distilled, compounded or blended for 
the purpose of generating power in motor vehicles for the propulsion thereof 
by means of internal combustion engines or which are sold or used for such 
purposes, and any and all substances or liquids which in themselves or by rea- 
sonable combination with others might be used for or as substitutes for motor 
fuel shall be subject to inspection, to the end that the public may be protected 
in the quality of petroleum products it buys, that the State’s revenue may be 
protected, and that frauds, substitutions, adulterations and other reprehensible 
practices may be prevented. (1937, c. 425, s. 4.) 


§ 119-18. Inspection fee; allotments for administration expenses. 
—For the purpose of defraying the expenses of enforcing the provisions of this 
article there shall be paid to the Commissioner of Revenue a charge of one-fourth 


30 


§ 119-19 Cu. 119. GasoLINE AND O11, INSPECTION § 119-22 


of one cent per gallon upon all kerosene, gasoline, and other products of petroleum 
used as motor fuel. The inspection tax shall be due and payable at the same time 
that the gasoline road tax is due and payable under the provisions of §§ 105-434 
to 105-436, and payment shall be made concurrently with payment of said gasoline 
road tax, unless the Commissioner of Revenue shall by rule and regulation 
prescribe other methods for the collection of such tax. There shall, from time to 
time, be allotted by the Budget Bureau, from the inspection fees collected under 
authority of the inspection laws of this State, such sums as may be necessary to 
administer and effectively enforce the provisions of the inspection laws. 

No county, city, or town shall impose any inspection charge, tax, or fee, in the 
nature of the charge prescribed by this section, upon kerosene, gasoline and 
other products of petroleum used as motor fuel. (1917, c. 166, s. 4; C. S., s. 
4856; 1933, c. 544, s. 5; 1937, c. 425, s. 5.) 


§ 119-19. Failure to report or pay tax; cancellation of license.—If 
any person shall at any time file a false report of the data or information required 
by law, or shall fail or refuse or neglect to file any report required by law, or 
to pay the full amount of the tax as required by law, the Commissioner of 
Revenue may forthwith cancel the license of such person issued under § 105-433, 
and notify such person in writing of such cancellation by registered mail to the 
last known address of such person appearing in the files of the Commissioner of 
Revenue. In the event that the license of any person shall be canceled by the 
Commissioner of Revenue as hereinbefore provided in this section, and in the 
event such person shall have paid to the State of North Carolina all the taxes 
due and payable by him under this article, together with any and all penalties 
accruing under any of the provisions of this article, then the Commissioner 
of Revenue shall cancel and surrender the bond theretofore filed by said person 
under § 105-433. (1933, c. 544, s. 10.) 


§ 119-20. Penalty for failure to report or to pay taxes promptly.— 
When any person shall fail to file reports with the Commissioner of Revenue, as 
required by this article, or shall fail to pay to the Commissioner of Revenue the 
amount of inspection tax due to the State of North Carolina when the same 
shall be payable, a penalty of one hundred per cent (100%) shall be added to the 
amount of the tax due, and said penalty of one hundred per cent (100%) shall 
immediately accrue, and thereafter said tax and penalty shall bear interest at the 
rate of one per cent (1%) per month until the same is paid. (1933, c. 544, s. 11.) 


§ 119-21. On failure to report, Commissioner may determine tax. 
—Whenever any person shall neglect or refuse to make and file any report as 
required by this article, or shall file an incorrect or fraudulent report, the Com- 
missioner of Revenue shall determine after an investigation the number of gallons 
of kerosene oil and other motor fuel with respect to which the person has 
incurred liability under the tax laws of the State of North Carolina, and shall 
fix the amount of the taxes and penalties payable by the person under this 
article accordingly. In any action or proceeding for the collection of the inspec- 
tion tax for kerosene oil or motor fuel and/or any penalties or interest imposed in 
connection therewith, an assessment by the Commissioner of Revenue of the 
amount of tax due, and/or interest and/or penalties due to the State, shall con- 
stitute prima facie evidence of the claim of the State; and the burden of proof 
shall be upon the person to show that the assessment was incorrect and contrary 
to law; and the Commissioner of Revenue may institute action therefor in the 
Superior Court of Wake County, regardless of the residence of such person or 
the place where the default occurred. (1933, c. 544, s. 12.) 


§ 119-22. ‘‘Person’’ defined.—The word “person” as used in §§ 119-19 
to 119-21 is hereby defined and declared to include and embrace not only the 
person, firm or corporation liable for the inspection tax, but also all his or its 
agents, servants and employees. (1933, c. 544, s. 13.) 
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§ 119-23. Administration by Commissioner of Agriculture; collec- 
tion of fees by Department of Revenue and payment into State treasury; 
“Gasoline and Oil Inspection Fund.’’—Gasoline and oil inspection fees or 
taxes shall be collected by, and reports relating thereto, shall be made to, the 
Department of Revenue. The administration of the gasoline and oil inspection 
law shall otherwise be administered by the Commissioner of Agriculture. All 
moneys received under the authority of the inspection laws of this State shall 
be paid into the State treasury and kept as a distinct fund, to be styled “The 
Gasoline and Oil Inspection Fund,” and the amount remaining in such Fund 
at June thirtieth and December thirty-first of each year shall be turned over to 
the general fund by the State Treasurer. (1937, c. 425, s. 6; 1941, c. 36; 1949, 
Cal 16/5) 


Editor’s Note. — The 1949 amendment 
rewrote the former first sentence to appear 
as the present first two sentences. The 
amendatory act, which specifically amended 
certain statutes, provides: “The adminis- 
tration of the gasoline and oil inspection 
law is hereby transferred from the De- 
partment of Revenue to the Department of 


still be made by the Department of Revy- 
enue in the manner in which it is now 
being collected. In order to effectuate the 
purposes of this act all statutes in which 
administrative duties relating to the gaso- 
line and oil inspection law are imposed up- 
on the Commissioner of Revenue are here- 
by amended so as to impose such duties 


Agriculture. The collection of the gaso- upon the Commissioner of Agriculture.” 


line and oil inspection fee or tax shall 


§ 119-24. Report of operation and expenses to General Assembly.— 
The Commissioner of Revenue shall include in his report to the General Assembly 
an account of the operation and expenses of his phase of the gasoline and oil in- 
spection law and the Commissioner of Agriculture shall include in his report to 
the General Assembly an account of his portion of the operation and expenses of 
the gasoline and oil inspection law. (1937, c. 425, s. 7; 1949, c. 1167.) 

Editor’s Note. — The 1949 amendment 
tewrote this section. 


§ 119-25. Inspectors, clerks and assistants. The Commissioner of 
Revenue and the Commissioner of Agriculture, respectively, shall appoint and 
employ such number of inspectors, clerks and assistants as may be necessary to 
administer and effectively enforce all the provisions of the gasoline and oil in- 
spection law with the administration or enforcement of which each said Commis- 
sioner is charged. All inspectors shall be bonded in the sum of one thousand 
dollars in the usual manner provided for the bonding of State employees, and the 
expense of such bonding shall be paid from the Gasoline and Oil Inspection 
Fund created by this article. Each inspector, before entering upon his duties, 
shall take an oath of office before some person authorized to administer oaths. 
Any inspector who, while in office, shall be interested directly or indirectly in 
the manufacture or vending of any illuminating oils or gasoline or other motor 
fuels shall be guilty of a misdemeanor, and upon conviction shall be fined not less 
than three hundred dollars, or be imprisoned for not less than three months nor 
more than twelve months, or both in the discretion of the court. (1937, c. 425, 
Sioa 9495 C1167.) 

Editor’s Note. — The 1949 amendment 
rewrote the first sentence. 





§ 119-26. Gasoline and Oil Inspection Board created.—In order to 
more fully carry out the provisions of this article there is hereby created a Gasoline 
and Oil Inspection Board of five members, to be composed of the Commissioner 
of Agriculture, the Director of the Gasoline and Oil Inspection Division, and 
three members to be appointed by the Governor, who shall serve at his will. 
The Commissioner of Agriculture and the Director of the Gasoline and Oil In- 
spection Division shall serve without additional compensation. Other members 
of the Board shall each receive the sum of ten dollars for each day he attends 
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a session of the Board and for each day necessarily spent in traveling to and 
from his place of residence, and he shall receive five cents a mile for the dis- 
tance to and from Raleigh by the usual direct route for each meeting of the 
Board which he attends. These expenses shall be paid from the Gasoline and 
Oil Inspection Fund created by this article. The duly appointed and acting 
Gasoline and Oil Inspection Board shall have the power, in its discretion, after 
public notice and provision for the hearing of all interested parties, to adopt 
standards for kerosene and for one or more grades of gasoline based upon scientific 
tests and ratings and for each of the articles for which inspection is provided; 
to require the labeling of dispensing pumps or other dispensing devices, and 
to prescribe the forms therefor; and to pass all rules and regulations necessary 
for enforcing the provisions of the laws relating to the transportation and in- 
spection of petroleum products; provided, however, that the action of said Gaso- 
line and Oil Inspection Board shall be subject to the approval of the Governor of 
the State. After the adoption and publication of said standards it shall be un- 
lawful to sell or offer for sale or exchange or use in this State any products 
which do not comply with the standards so adopted. The said Gasoline and 
Oil Inspection Board shall, from time to time after a public hearing, have the 
right to amend, alter, or change said standards. Three members of said Board 
Shalleconstitutera quorum, (1937) cx 425ysy.9; 194103220; 1949) ¢. 1167.) 

Editor’s Note. — The 1949 amendment for “Commissioner of Revenue” in the first 
substituted “Commissioner of Agriculture” two sentences. 


§ 119-27. Display of grade rating on pumps, etc.; sales from pumps 
or devices not labeled; sale of gasoline not meeting standard indicated 
on label.—In the event that the Gasoline and Oil Inspection Board shall adopt 
standards for grades of gasoline, at all times there shall be firmly attached to 
or painted on each dispensing pump or other dispensing device used in the re- 
tailing of gasoline a label stating that the gasoline contained therein is North 
CS COTTE loch 5 grade. Any person, firm, partnership, or corporation 
who shall offer or expose for sale gasoline from any dispensing pump or other 
dispensing device which has not been labeled as required by this section, and/or 
offer and expose for sale any gasoline which does not meet the required standard 
for the grade indicated on the label attached to the dispensing pump or other 
dispensing device, shall be guilty of a misdemeanor, and upon conviction shall 
be fined not more than five hundred dollars and be imprisoned for not more than 
six months, or either, in the discretion of the court, and the gasoline offered or 
exposed for sale shall be confiscated. 

The gasoline and oil inspectors shall have the authority to immediately seize 
and seal, to prevent further sales, any dispensing pump or other dispensing 
device from which gasoline is offered or exposed for sale in violation of or without 
complying with the provisions of this article. Provided, however, that this section 
shall not be construed to permit the destruction of any gasoline which may be 
blended or re-refined or offered for sale as complying with the legal specifications 
of a lower grade except under order of the court in which an indictment is 
brought for violation of the provisions of this article. Provided, further, that 
gasoline that has been confiscated and sealed by the gasoline and oil inspectors 
for violation of the provisions of this article shall not be offered or exposed for 
sale until the Director of the Gasoline and Oil Inspection Division has been 
fully satisfied that the gasoline offered or exposed for sale has been blended or 
re-refined or properly labeled to meet the requirements of this article and the 
owners of said gasoline have been notified in writing of this fact by said Director 
and, provided, further, that the permitting of blending, re-refining or properly 
labeling of confiscated gasoline shall not be construed to in any manner affect 
any indictment which may be brought for violation of this section. (1937, c. 425, 
pt 15 1939 4G. 2/048 51511941,..c.4220.) 

Editor’s Note. — The 1939 amendment 
added the second paragraph. 
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§ 119-28. Regulations for sale of substitutes.—All materials, fluids, or 
substances offered or exposed for sale, purporting to be substitutes for or motor 
fuel improvers, shall, before being sold, exposed or offered for sale, be submitted 
to the Commissioner of Agriculture for examination and inspection, and shall only 
be sold or offered for sale when properly labeled with a label, the form and 
contents of which label has been approved by the said Commissioner of Agri- 
culture in writing. (1937, c. 425, s. 12; 1949, c. 1167.) 

Editor’s Note. — The 1949 amendment 
substituted “Commissioner of Agriculture” 
for “Commissioner of Revenue.” 


§ 119-29. Rules and regulations of Board available to interested 
parties.—It shall be the duty of the Commissioner of Agriculture to make avail- 
able for all interested parties the rules and regulations adopted by the Gasoline and 
Oil Inspection Board for the purpose of carrying into effect the laws relating to 
the inspection and transportation of petroleum products. (1937, c. 425, s. 13; 
1949, c. 1167.) 

Editor’s Note. — The 1949 amendment 
substituted “Commissioner of Agriculture” 
for “Commissioner of Revenue.” 


§ 119-30. Establishment of laboratory for analysis of inspected 
products.—The Commissioner of Agriculture is authorized to provide for the 
analysis of samples of inspected articles by establishing a laboratory under the 
Gasoline and Oil Inspection Division for the analysis of inspected products. 
(1937, c. 425, s. 14; 1949, c. 1167.) 

Editor’s Note. — The 1949 amendment 
substituted “Commissioner of Agriculture” 
for “Commissioner of Revenue.” 


§ 119-31. Payment for samples taken for inspection.—The gasoline 
and oil inspectors shall pay at the regular market price, at the time the sample 
is taken, for each sample obtained for inspection purposes when request for 
payment is made: Provided, however, that no payment shall be made any 
retailer or distributor unless said retailer or distributor or his agent shall sign a 
receipt furnished by the Commissioner of Agriculture showing that payment 
has been made as requested. (1937, c. 425, s. 15; 1949, c. 1167.) 

Editor’s Note. — The 1949 amendment 
substituted “Commissioner of Agriculture” 
for “Commissioner of Revenue.” 


§ 119-32. Powers and authority of inspectors.—The gasoline and oil 
inspectors shall have the right of access to the premises and records of any place 
where petroleum products are stored for the purpose of examination, inspection 
and/or drawing of samples, and said inspectors are hereby vested with the 
authority and powers of peace and police officers in the enforcement of motor 
fuel tax and inspection laws throughout the State, including the authority to 
arrest, with or without warrants, and take offenders before the several courts 
of the State for prosecution or other proceedings, and seize or hold or deliver to 
the sheriff of the proper county all motor or other vehicles and all containers 
used in transporting motor fuels and/or other liquid petroleum products in vio- 
lation of or without complying with the provisions of this article or the rules, 
regulations or requirements of the Commissioner of Agriculture and/or the 
Gasoline and Oil Inspection Board and also all motor fuels contained therein. 
Said inspectors shall have power and authority on the public highways or any 
other place to stop and detain for inspection and investigation any vehicle con- 
taining any motor fuel and/or other liquid petroleum products in excess of one 
hundred gallons or commonly used in the transportation of such fuels and the 
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driver or person in charge thereof, and to require the production by such driver or 
person in charge of all records, documents and papers required by law to be 
carried and exhibited by persons in charge of vehicles engaged in transporting 
such fuels; and whenever said inspectors shall find or see any person engaged 
in handling, selling, using, or transporting any fuels in violation of any of the 
provisions of the motor fuel tax or inspection laws of this State, or whenever any 
such person shall fail or refuse to exhibit to said inspectors, upon demand 
therefor, any records, documents or papers required by law to be kept subject to 
inspection or to be exhibited by such person, said person shall be guilty of a 
misdemeanor, and it shall be the duty of said inspectors to immediately arrest 
such violator and take him before some proper peace officer of the county in which 
the offense was committed and institute proper prosecution. (1937, c. 425, s. 
1631949, ce. 1167.) 

Editor’s Note. — The 1949 amendment for “Commissioner of Revenue” near the 
substituted “Commissioner of Agriculture’ end of the first sentence. 


§ 119-33. Investigation and inspection of measuring equipment; 
devices calculated to falsify measures.—The gasoline and oil inspectors shall 
be required to investigate and inspect the equipment for measuring gasoline, kero- 
sene, lubricating oil, and other liquid petroleum products. Said inspectors shall 
be under the supervision of the Commissioner of Agriculture, and are hereby vested 
with the same power and authority now given by law to inspectors of weights and 
measures, insofar as the same may be necessary to effectuate the provisions of this 
article. The rules, regulations, specifications and tolerance limits as promulgated 
by the National Conference of Weights and Measures, and recommended by the 
United States Bureau of Standards, shall be observed by said inspectors insofar 
as they apply to the inspection of equipment used in measuring gasoline, kerosene, 
lubricating oil and other petroleum products. Inspectors of weights and measures 
appointed and maintained by the various counties and cities of the State shall have 
the same power and authority given by this section to inspectors under the super- 
vision of the Commissioner of Agriculture. In all cases where it is found, after 
inspection, that the measuring equipment used in connection with the distribution 
of such products is inaccurate, the inspector shall condemn and seize all incorrect. 
devices which in his best judgment are not susceptible of satisfactory repair, but 
such as are incorrect, and in his best judgment may be repaired, he shall mark 
or tag as “condemned for repairs” in a manner prescribed by the Commissioner of 
Agriculture. After notice in writing the owners or users of such measuring devices 
which have been condemned for repairs shall have the same repaired and corrected 
within ten days, and the owners and/or users thereof shall neither use nor dispose 
of said measuring devices in any manner, but shall hold the same at the disposal of 
the gasoline and oil inspector. The inspector shall confiscate and destroy all meas- 
uring devices which have been condemned for repairs and have not been repaired 
as required by this article. The gasoline and oil inspectors shall officially seal all 
dispensing pumps or other dispensing devices found to be accurate on inspection, 
and if, upon inspection at a later date, any pump is found to be inaccurate and the 
seal broken, the same shall constitute prima facie evidence of intent to defraud by 
giving inaccurate measure, and the owner and/or user thereof shall be guilty of a 
misdemeanor, and upon conviction shall be fined not less than two hundred dollars 
nor more than one thousand dollars, or be imprisoned for not less than three 
months, or both, in the discretion of the court. Any person who shall remove or 
break any seal placed upon said measuring and/or dispensing devices by said in- 
spectors until the provisions of this section have been complied with shall be guilty 
of a misdemeanor, and upon conviction shall be fined not less than fifty dollars nor 
more than two hundred dollars, or be imprisoned for not less than thirty days nor 
more than ninety days, or both, in the discretion of the court. Any person, firm, 
or corporation who shall seli or have in his possession for the purpose of selling 
or using any measuring device to be used or calculated to be used to falsify any 
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measure shall be guilty of a misdemeanor, and shall be fined or imprisoned in 
the discretion of the court. (1937, c. 425, s. 17; 1949, c. 1167.) 

Editor’s Note. — The 1949 amendment first five sentences of this section and in- 
struck out the words “Commissioner of serted in lieu thereof the words “Commis- 
Revenue” wherever they appeared in the sioner of Agriculture.” 


§ 119-34. Responsibility of retailers for quality of products.—The 
retail dealer shall be held responsible for the quality of the petroleum products 
he sells or offers for sale: Provided, however, that the retail dealer shall be re- 
leased if the results of analysis of a sealed sample taken in a manner prescribed 
by the Commissioner of Agriculture at the time of delivery, and in the presence of 
the distributor or his agent, show that the product delivered by the distributor was 
of inferior quality. It shall be the duty of the distributor or his agent to assist in 
sampling the product delivered. (1937, c. 425, s. 18; 1949, c. 1167.) 

Editor’s Note. — The 1949 amendment 
substituted “Commissioner of Agriculture” 
for “Commissioner of Revenue.” 


§ 119-35. Adulteration of products offered for sale.—It shall be un- 
lawful for any person, firm, or corporation who has purchased gasoline or other 
liquid motor fuel upon which a road tax has been paid to in anywise adulterate 
the same by the addition thereto of kerosene or any other liquid substance and sell 
or offer for sale the same. Any person violating the provisions of this section shall 
be guilty of a misdemeanor, and upon conviction shall be fined not less than two 
hundred dollars nor more than one thousand dollars or be imprisoned for not 
more than twelve months, or both, in the discretion of the court. (1937, c. 425, 


s. 19.) 


§ 119-36. Certified copies of official tests admissible in evidence.— 
A certified copy of the official test of the analysis of any petroleum product, under 
the seal of the Commissioner of Agriculture, shall be admissible as evidence of 
the fact therein stated in any of the courts of this State on the trial of any issue 
involving the qualities of said product. (1937, c. 425, s. 20; 1949, c. 1167.) 
Editor’s Note. — The 1949 amendment 
substituted “Commissioner of Agriculture” 
for “Commissioner of Revenue.” 


§ 119-37. Retail dealers required to keep copies of invoices and de- 
livery tickets.—Every person, firm, or corporation engaged in the retail busi- 
ness of dispensing gasoline and/or other petroleum products to the public shall 
keep on the premises of said place of business, for a period of one year, duplicate 
original copies of invoices or delivery tickets of each delivery received, showing 
the name and address of the party to whom delivery is made, the date of delivery, 
the kind and amount of each delivery received, and the name and address of the 
distributor. Fach delivery ticket or invoice shall be signed by the retailer or his 
agent and the distributor or his agent. Such records shall be subject to inspection 
at any time by the gasoline and oil inspectors. (1937, c. 425, s. 21.) 


§ 119-38. Prosecution of offenders.—All prosecutions for fines and 
penalties under the provisions of this article shall be by indictment in a court of 
competent jurisdiction in the county in which the violation occurred. (1937, c. 


425, s. 22.) 


§ 119-39. Violation a misdemeanor.—Unless another penalty is provided 
in this article, any person violating any of the provisions of this article or any of 
the rules and regulations of the Commissioner of Revenue or the Commissioner 
of Agriculture and/or the Gasoline and Oil Inspection Board shall be guilty of 
a misdemeanor, and upon conviction shall be fined not more than one thousand 
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dollars or be imprisoned for not more than twelve months, or both, in the dis- 
cretion of the court. (1937, c. 425, s. 23; 1949, c. 1167.) 
Editor’s Note. — The 1949 amendment 
inserted the words “for the Commissioner 
of Agriculture.” 


§ 119-40. Manufacturers to notify Commissioner of shipments. — 
Where oil or gasoline is shipped in tanks, cars, or other large containers, the 
manufacturer or jobber shall give notice to the Commissioner of Agriculture of 
their shipment, with the name and address of the person, company, or corporation 
to whom it is sent and the number of gallons, on the day the shipment is made. 
MOT 75 C2100, 5), 45 Cisse ato Or 205, C14 SOs ukO49.| Co" 11672) 

Editor’s Note. — The 1949 amendment 
substituted “Commissioner of Agriculture” 
for ‘Commissioner of Revenue.” 


§ 119-41. Persons engaged in transporting are subject to inspection 
laws.—The owner or operator of any motor vehicle using the highways of this 
State or the owner or operator of any boat using the waters of this State trans- 
porting into, out of or between points in this State any gasoline or liquid motor 
fuel taxable in this State and/or any liquid petroleum product that is or may here- 
after be made subject to inspection laws of this State shall make application to the 
Commissioner of Agriculture on forms to be provided by him for a liquid fuel 
carrier’s permit. Upon receipt of said application, together with a signed agree- 
ment to comply with the provisions of the act and/or acts relating to the trans- 
portation of petroleum products subject to the motor fuel tax and/or inspection 
laws, the Commissioner of Agriculture shall, without any charge therefor, issue a 
numbered liquid fuel carrier’s permit to the owner or operator of each motor 
vehicle or boat intended to be used in such transportation. Said numbered liquid 
fuel carrier’s permit shall show the motor number and license number of the motor 
vehicle and number or name of boat, and shall be prominently displayed on the 
motor vehicle or boat at all times. No person shall haul, transport, or convey 
any motor fuel over any of the public highways of this State except in vehicles 
plainly and visibly marked on the rear thereof with the word “Gasoline” in plain 
letters of not less than six inches high and of corresponding appropriate width, 
together with the name and address of the owner or lessee of the vehicle in letters 
of not less than four inches high: Provided, however, that this section shall not 
be construed to include the carrying of motor fuels in the supply tank of vehicles 
which is regularly connected with the carburetor of the engine of the vehicle ex- 
cept when said fuel supply tank shall have a capacity of more than one hundred 
gallons. This section shall not be construed to include the carrying of motor fuel 
in the supply tank which is regularly connected with the carburetor of the engine 
of any vehicle operated by franchise carriers engaged solely in the transportation 
of passengers to, from and between points in North Carolina. Any person vio- 
lating any of the provisions of this section shall be guilty of a misdemeanor and 
upon conviction shall be fined not more than twenty-five dollars. (1937, c. 425, 
Cea omni, 6.22 YO40 GeO A etO5l tc, 3/0;) 


Editor’s Note. — The 1939 amendment sioner of Revenue” in the first two sen- 
inserted the next to last sentence. tences. 

The 1949 amendment substituted “Com-'' ‘The 1951 amendment inserted in the 
missioner of Agriculture” for “Commis- fourth sentence the words “or lessee.” 


§ 119-42. Persons engaged in transporting required to have in pos- 
session an invoice, bill of sale or bill of lading.—Every person hauling, 
transporting or conveying into, out of, or between points in this State any motor 
fuel and/or any liquid petroleum product that is or may hereafter be made sub- 
ject to the inspection laws of this State over either the public highways or water- 
ways of this State, shall, during the entire time he is so engaged, have in his pos- 
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session an invoice, or bill of sale, or bill of lading showing the: true name and ad- 
dress of the person from whom he has received the motor fuel and/or other liq- 
uid petroleum products, the kind, and the number of gallons so originally received 
by him, and the true name and address of every person to whom he has made 
deliveries of said motor fuel and/or other liquid petroleum products or any part 
thereof and the number of gallons so delivered to each said person. Such person 
engaged in transporting said motor fuels and/or other petroleum products shall, 
at the request of any agent of the Commissioner of Agriculture, exhibit for in- 
spection such papers or documents immediately, and if said person fails to produce 
said papers or documents or if, when produced, they fail to clearly disclose said 
information, the agent of the Commissioner of Agriculture shall hold for investi- 
gation the vehicle and contents thereof. If investigation shows that said motor 
fuels and/or other petroleum products are being transported in violation of or 
without compliance with the motor fuel tax and/or inspection laws of this State 
such fuels and/or other petroleum products and the vehicle used in the trans- 
portation thereof are hereby declared common nuisances and contraband, and 
shall be seized and sold and the proceeds shall go to the common school fund of the 
State: Provided, however, that this article shall not be construed to include the 
carrying of motor fuel in the supply tank of vehicles which is regularly connected 
with the carburetor of the engine of the vehicle, except when said fuel supply 
tank shall have a capacity of more than one hundred gallons: And, provided 
further, that this section shall not be construed to include the carrying of motor 
fuel in the supply tank which is regularly connected with the carburetor of the 
engine of any vehicle operated by franchise carriers engaged solely in the trans- 
portation of passengers to, from and between points in North Carolina. (1937, 
C42 5)05. 20K e 1 939,.012/0,18:, 65 1949,1c, 116s) 

Editor’s Note. — Prior to the 1939 The 1949 amendment substituted “Com- 
amendment the last proviso read “this missioner of Agriculture” for ‘“Commis- 


section shall not apply to franchise car- sioner of Revenue” in the second sentence. 
riers.” 


§ 119-43. Display required on containers used in making deliveries. 
—Every person delivering at wholesale or retail any gasoline in this State shall 
deliver the same to the purchaser only in tanks, barrels, casks, cans, or other con- 
tainers having the word “Gasoline” or the name of such other like products of 
petroleum, as the case may be, in English, plainly stenciled or labeled in colors to 
meet the requirements of the regulations adopted by the Commissioner of Agri- 
culture and/or the Gasoline and Oil Inspection Board. Such dealers shall not 
deliver kerosene oil in any barrel, cask, can, or other container which has not been 
stenciled or labeled as hereinbefore provided. Every person purchasing gasoline 
for use or sale shall procure and keep the same only in tanks, barrels, casks, cans, 
or other containers stenciled or labeled as hereinbefore provided: Provided, that 
nothing in this section shall prohibit the delivery of gasoline by hose or pipe from 
a tank directly into the tank of any automobile or any other motor vehicle: Pro- 
vided further, that in case gasoline or other inflammable liquid is sold in bottles, 
cans, or packages of not more than one gallon for cleaning and other similar pur- 
poses, the label shall also bear the words “Unsafe when exposed to heat or fire”. 
(103755 C8425 5252055193958. 2/6, sy 421940 Ce oZe) 

Editor’s Note. — The 1939 amendment And is negligence per se. Reynolds v. 
struck out a former provision exempting Murph, 241 N. C. 60, 84 S. E. (2d) 273 
franchise carriers. And the 1949 amend- (1954). 


ment substituted “Commissioner of Agri- Allegations Sufficient to Allege Concur- 
culture’ for “Commissioner of Revenue” rent Negligence of Defendants in Failing 
near the end of the first sentence. to Label Jug of Gasoline—See Reynolds 


Violation of this section is a misde- v. Murph, 241 N. C. 60, 84 S. E. (2d) 273 
meanor. Reynolds v. Murph, 241 N. C. 60, (1954). 
84S. E. (2d) 273 (1954). 
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§ 119-44. Registration of exclusive industrial users of naphthas and 
coal tar solvents.—All persons who are exclusive industrial users of naphtha 
and coal tar solvents, and who are not engaged in the business of selling motor 
fuel, may register with the Commissioner of Agriculture as an exclusive industrial 
user of naphthas and coal tar solvents upon the presentation of satisfactory evi- 
dence of such fact to said Commissioner and the filing of a surety bond in approved 
form not to exceed the sum of one thousand dollars. Such registration, properly 
evidenced by the issuance of a certificate of registration as an exclusive industrial 
user of naphthas and coal tar solvents, will thereafter, and until such time as cer- 
tificate of registration may be canceled by the Commissioner of Agriculture, per- 
mit licensed distributors of motor fuel in this State to sell naphthas and coal tar 
solvents to the holder of such certificate of registration upon the proper execution 
of an official certificate of industrial use in lieu of the collection of the motor fuel 
tax: Provided, however, that no licensed distributor of motor fuel shall sell gaso- 
line tax free under the conditions of this article: Provided, further, that the rules 
and regulations adopted by the Commissioner of Agriculture for the proper 
administration and enforcement of this article shall be strictly adhered to by the 
holder of the certificate of registration under penalty of cancellation of such cer- 
tificate for violation of or nonobservance of such rules. (1937, c. 425, s. 27; 1949, 
oy dhilleyey) 

Editor’s Note. — The 1949 amendment 
substituted “Commissioner of Agriculture” 
for “Commissioner of Revenue.” 


§ 119-45. Certain laws adopted as part of article.—Sections 119-1 
through 119-5 and §§ 119-7 through 119-13 are hereby made a part of this ar- 
ficlem (193720142915. 20.) 


§ 119-46. Charges for analysis of samples.—The Commissioner of Rev- 
enue is hereby authorized to fix and collect such charges as he may deem adequate 
and reasonable for any analysis made by the Gasoline and Oil Inspection Division 
of any sample submitted by any person, firm, association or corporation other than 
samples submitted by the gasoline and oil inspectors in the performance of the 
duties required of said inspectors under this article: Provided, however, that no 
charge shall be made for the analysis of any sample submitted by any municipal, 
county, State or federal official when the results of such analyses are necessary 
for the performance of his official duties. All moneys collected for such analyses 
shall be paid into the State treasury to the credit of the Gasoline and Oil Inspec- 
tion Fund. (1937, c. 425, s. 29.) 


§ 119-47. Inspection of fuels used by State.—The Gasoline and Oil 
Inspection Division is hereby authorized, upon request of the proper State au- 
thority, to inspect, analyze, and report the result of such analysis of all fuels pur- 
chased by the State of North Carolina for the use of all departments and institu- 
tions9(1937,°c,4153.) 

ARTICLE 4. 


Equipment for Handling, etc., Liquefied Petroleum Gases. 


§ 119-48. Purpose; definition.—The purpose of this article shall be to 
make, promulgate and enforce regulations setting forth minimum general stand- 
ards of safety covering the odorizing of liquefied petroleum gases, and the design, 
construction, location, installation and operation of equipment used in handling, 
storing, measuring, transporting, distributing and utilizing liquefied petroleum 
gases as are reasonably necessary for the protection of the health, welfare and 
safety of the public and persons using such equipment and liquefied petroleum 
gases, and such other matters as may be deemed reasonably necessary in making 
effective the purposes of this article; provided that such rules and regulations 
shall be in substantial conformity with nationally accepted standards as adopted 


39 


§ 119-49 Cu. 119. GasonInE AND O11, INSPECTION § 119-52 


and recommended by the National Board of Fire Underwriters and the National 
Fire Protection Association. 

The term “liquefied petroleum gas” as used in this article shall mean and 
include any material which is composed predominantly of any of the following 
hydrocarbons or mixtures of the same: Propane, propylene, butanes (normal 
butanes or isobutane), and butylenes. (1955, c. 487.) 

Editor’s Note—vThe 1955 amendment sion Laws 1947, c. 822, ss. 1 to 5, as 
rewrote the six former sections of this arti- amended by Sessions Laws 1949, c. 1294, 
cle to appear as the present seven sections. and Sessions Laws 1953, c. 1282. 

The former article was derived from Ses- 


§ 119-49. Minimum standards.—The standards as set forth in the July, 
1954, pamphlet No. 58 of the National Board of Fire Underwriters, entitled: 
“Standards of the National Board of Fire Underwriters for the Storage and 
Handling of Liquefied Petroleum Gases as Recommended by the National Fire 
Protection Association,’ and in the May, 1953, pamphlet No. 52 of the National 
Fire Protection Association, entitled: “Liquefied Petroleum Gas Piping and Ap- 
pliance Installations in Buildings,” are hereby adopted as minimum general stand- 
ards of safety in handling, measuring, storing, odorizing, transporting, distrib- 
uting and utilizing liquefied petroleum gases. The Board of Agriculture may amend 
any of the minimum standards as may be.deemed reasonably necessary and 
advisable after a public hearing thereon. All registrants under this article shall 
be notified in writing thirty days prior to any hearing held hereunder. No mu- 
nicipality or other political subdivision shall adopt or enforce any regulation 
in conflict with the provisions of this article or in conflict with the rules and 
regulations made and promulgated in accordance with the provisions of this arti- 


cle. (1955, c. 487.) 


§ 119-50. Registration of dealers.—Any person, firm, or corporation 
engaged in, or who desires to engage in the business of selling or otherwise deal- 
ing in liquefied petroleum gas which requires handling, storing, measuring, trans- 
porting or distributing liquefied petroleum gas, or who is engaged in or desires 
to engage in the business of installing, servicing, repairing, adjusting, connect- 
ing, or disconnecting containers, equipment or appliances which use liquefied 
petroleum gas, shall forthwith, upon the ratification of this article and annually 
on or before January 1 thereafter, register with the Commissioner of Agricul 
ture of North Carolina on a form or forms furnished by the Commissioner 01 
Agriculture, giving the name and address of the person, firm, or corporation, 
and the place or places of and the type or types of business of such registrant, 
and such other pertinent information as the Commissioner may deem necessary ; 
provided, however, that the provisions of this section shall not apply to a person, 
firm or corporation who retails liquefied petroleum gas in containers of less 
than fifty (50) pounds water capacity which retailing does not involve the fill- 
ing of such containers. (1955, c. 487.) 


§ 119-51. Administration of article; rules and regulations. — The 
Board of Agriculture is hereby authorized and empowered, in accordance with 
the provisions of this article, to make and to promulgate rules and regulations, 
including minimum standards of safety, and it shall be the duty of the Commis- 
sioner of Agriculture to administer, all of the provisions of this article and all 
of the rules and regulations made and promulgated under this article relating to 
handling, odorizing, storing, measuring, transporting, distributing and utilizing 
liquefied petroleum gases. (1955, c. 487.) 


§ 119-52. Right of entry; nonconforming weighing, measuring, etc., 
equipment.—In administering the provisions of this article the Commissioner 
of Agriculture, his agent or representative, is hereby authorized and empowered, 
with the permission of the owner or occupant thereof, to enter and go into any 
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place, building or premises where liquefied petroleum gas is used, stored, handled, 
transported or possessed, for the purpose of inspecting, testing, trying and as- 
certaining if such gas is being used, stored, handled, transported or possessed, 
and if the equipment and/or appliances are properly installed, in accordance 
with the laws and rules and regulations of the Commissioner of Agriculture, re- 
lating thereto: Provided, that if such permission to enter is refused by the owner 
or occupant, the Commissioner of Agriculture, his agent or representative, is 
hereby authorized, after written notice to said owner or occupant, to apply and 
obtain from the judge of a court of record in the county in which said property 
is located an order to inspect such place, building or premises upon showing to 
the said court the need therefor. In the general performance of his duty the 
Commissioner of Agriculture shall condemn any weighing, measuring, handling, 
storing, distributing apparatus or equipment which does not conform to the mini- 
mum standards or the rules and regulations made and promulgated in accordance 
with the provisions of this article, and the owner or user thereof shall not there- 
after use or operate such equipment or apparatus until it has been made to con- 


form. (1955, c. 487.) 


§ 119-53. Unlawful acts.—It shall be unlawful for any person, firm or 
corporation other than the owner or those authorized by the owner to sell, fill, 
refill, deliver or permit to be delivered, or use in any manner any liquefied pe- 
troleum gas container or receptacle for any gas, compound, or for any other pur- 
poses whatsoever. 

It shall be unlawful for any person, firm or corporation to leave a liquefied 
petroleum gas tank or container disconnected from a service hookup, whether 
full, partially empty, or empty, upon the premises of a consumer, unless it is se- 
curely capped in a safe manner with manually operated valves protected by means 
of a standard valve protecting cap, or for any dealer or distributor to install a 
system which does not conform to the minimum standards or rules and regula- 
tions herein provided for; or to ignore or fail to conform to any one of the mini- 
mum standards provided for by this article; or to violate any rule or regulation 
made and promulgated in accordance with the provisions of this article; or to 
misrepresent the quantity of liquefied petroleum gas offered for sale, sold, or de- 
livered ; or to otherwise violate any provision of this article. (1955, c. 487.) 


§ 119-54. Penalty.—lIt shall be unlawful for any person, firm, or corpora- 
tion, after April 7, 1955, to violate any of the provisions hereof or any of the 
rules and regulations made and promulgated in accordance with the provisions of 
this article. Any person, firm, or corporation violating any of the provisions of 
this article, or any of the rules and regulations made and promulgated in ac- 
cordance with the provisions of this article, shall be deemed guilty of a misde- 
meanor, and upon conviction thereof, may be punished by a fine of not less than 
fifty dollars ($50.00) nor more than five hundred dollars ($500.00) or by im- 
prisonment or by both fine and imprisonment in the discretion of the court. (1955, 


c. 487.) 
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Chapter 120. 
General Assembly. 


Article 1. 


Apportionment of Members; Com- 


Sec. 

120-1. 
120-2. 
120-3. 


pensation and Allowances. 


Senators. 

House of Representatives. 

Payment in installments or upon 
per diem basis; extra sessions. 


120-3.1. Subsistence and travel allowances 


120-4. 


for members and presiding of- 
ficers. 
[ Repealed. ] 


Article 2. 


Duty and Privilege of Members. 
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Investigating Committees. 
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Pay of witnesses. 
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Appeal from denial of right to be 
heard. 

State officers, etc., upon request, to 
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. Enrollment of acts. 
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26. [Repealed. ] 

27. Journals; preparation and filing by 
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29. Journals deposited with Secretary 
of State. 
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Lobbying. 
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to be filed. 
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prohibited. 
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influencing public opinion or 
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§ 120-1 


Sec. 

120-53. Time for registration by persons 
presently engaged in regulated 
activities. 

120-54. Annual registration required. 

120-55. Exemption of newspapers, 
political candidates, etc. 


radio, 


ARTICLE 1. 
Apportionment of Members; Compensation and Allowances. 


§ 120-1. Senators.—Until another apportionment of the State shall be had 
in accordance with the terms of the Constitution and laws of North Carolina, the 
Senate shall be composed of fifty members, elected from districts constituted as 
follows: 

First District—Bertie, Camden, Chowan, Currituck, Gates, Hertford, Pasquo- 
tank, and Perquimans counties shall elect two senators. 

Second District—Beaufort, Dare, Hyde, Martin, Pamlico, Tyrrell, and Wash- 
ington shall elect two senators. 

Third District—Northampton, Vance, and Warren shall elect one senator. 

Fourth District—Edgecombe and Halifax shall elect two senators. 

Fifth District—Pitt shall elect one senator. 

Sixth District—Franklin, Nash, and Wilson shall elect two senators. 

Seventh District—Carteret, Craven, Greene, Jones, Lenoir, and Onslow shall 
elect two senators. 

Eighth District—Johnston and Wayne shall elect two senators. 

Ninth District—Duplin, New Hanover, Pender, and Sampson shall elect two 
senators. 

Tenth District—Bladen, Brunswick, Columbus, and Cumberland shall elect two 
senators. 

Eleventh District—Robeson shall elect one senator. 

Twelfth District—Harnett, Hoke, Moore, and Randolph shall elect two senators. 

Thirteenth District—Chatham, Lee, and Wake shall elect two senators. 

Fourteenth District—Durham, Granville, and Person shall elect two senators. 

Fifteenth District—Caswell and Rockingham shall elect one senator. 

Sixteenth District—Alamance and Orange shall elect one senator. 

Seventeenth District—Guilford shall elect one senator. 

Eighteenth District—Davidson, Montgomery, Richmond, and Scotland shall 
elect two senators. 

Nineteenth District—Anson, Stanly, and Union shall elect two senators. 

Twentieth District—Mecklenburg shall elect one senator. 

Twenty-first District—Cabarrus and Rowan shall elect two senators: At the 
time of holding primary election for nomination of State officers, as provided in 
chapter one hundred sixty-three, the candidates of the several political parties for 
one of the senators from said twenty-first district shall be nominated by the re- 
spective electors of the several political parties of Rowan County, and the can- 
didates for the other senator from said twenty-first district shall be nominated 
by the respective electors of the several political parties of Cabarrus County. 

Twenty-second District—Forsyth shall elect one senator. 

Twenty-third District—Stokes and Surry shall elect one senator. 

Twenty-fourth District—Davie, Wilkes and Yadkin shall elect one senator. 

Twenty-fifth District—Catawba, Iredell, and Lincoln shall elect two senators. 

Twenty-sixth District—Gaston shall elect one senator. 

Twenty-seventh District—Cleveland, McDowell, and Rutherford shall elect two 
senators. 

Twenty-eighth District—Alexander, Burke, and Caldwell shall elect one senator. 

Twenty-ninth District—Alleghany, Ashe, and Watauga shall elect one senator. 
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Thirtieth District—Avery, Madison, Mitchell, and Yancey shall elect one sen- 
ator. 

Thirty-first District—Buncombe shall elect one senator. } 

Thirty-second District—Haywood, Henderson, Jackson, Polk, and Transylvania 
shall elect two senators. 

Thirty-third District—Cherokee, Clay, Graham, Macon, and Swain shall elect 
one senator. (Code, s. 2844; Rev., s. 4398; 1911, c. 150; C. S., s. 6087; 1921, 
Cy LOU OF Ge 225.) 

Editor’s Note. — Public Laws 1941, c. three of the Consolidated Statutes, which 
225, from which this section was codified, showed the former law as changed by the 
specifically repealed § 6087 of volume 1921 amendment. 


§ 120-2. House of Representatives. — Until the General Assembly of 
North Carolina shall make another apportionment as provided by the Constitution 
and laws of North Carolina, the House of Representatives shall be composed of 
members elected from the counties of the State in the following manner, to-wit: 

The counties of Guilford and Mecklenburg shall elect four members each; the 
counties of Buncombe, Forsyth, and Wake shall elect three members each; the 
counties of Cabarrus, Cumberland, Durham, Gaston, Johnston, Pitt, Robeson, 
and Rowan shall elect two members each; the counties of Alamance, Alexander, 
Alleghany, Anson, Ashe, Avery, Beaufort, Bertie, Bladen, Brunswick, Burke, 
Caldwell, Camden, Carteret, Caswell, Catawba, Chatham, Cherokee, Chowan, 
Clay, Cleveland, Columbus, Craven, Currituck, Dare, Davidson, Davie, Dup- 
lin, Edgecombe, Franklin, Gates, Graham, Granville, Greene, Halifax, Harnett, 
Haywood, Henderson, Hertford, Hoke, Hyde, Iredell, Jackson, Jones, Lee, 
Lenoir, Lincoln, McDowell, Macon, Madison, Martin, Mitchell, Montgomery, 
Moore, Nash, New Hanover, Northampton, Onslow, Orange, Pamlico, Pasquo- 
tank, Pender, Perquimans, Person, Polk, Randolph, Richmond, Rockingham, 
Rutherford, Sampson, Scotland, Stanly, Stokes, Surry, Swain, Transylvania, 
Tyrrell, Union, Vance, Warren, Washington, Watauga, Wayne, Wilkes, Wilson, 
Yadkin, and Yancey shall elect one member each. (Code, s. 2845; Rev., s. 4399; 
191 ice loi CyiSoes. 6088: 1921 ew 144i 194 Tc 2a) 

Editor’s Note. — Public Laws 1941, c. dated Statutes of 1919 and the 1921 amend- 
112, from which this section was codified, ment. 
specifically repealed § 6088 of the Consoli- 


§ 120-3. Payment in installments or upon per diem basis; extra 
sessions.—The pay of the members and presiding officers for a regular session 
of the General Assembly as provided in article 2 of § 28 of the Constitution of 
North Carolina may be paid in installments, or upon a per diem basis, as asked 
for by the several members and presiding officers; provided, that in no instance 
shall installments or per diem amount to more than $15.00 per day for the mem- 
bers and $20.00 per day for the two presiding officers for the number of days the 
General Assembly has been in session, and the total pay of the presiding officers 
and members at a regular session shall in no case exceed $1800.00 for each pre- 
siding officer and $1,350.00 for each member of both houses. And, provided fur- 
ther, that the pay for an extra session of the General Assembly shall be $20.00 
per day for presiding officers and $15.00 per day for members for a period not 
LOweX CECE COE CAs Wi LOZO mCi Cr lieil ON) hc. Comm ay 

Editor’s Note-——The 1951 amendment re- 
wrote this section. 


§ 120-3.1. Subsistence and travel allowances for members and 
presiding officers.—(a) In addition to the compensation fixed by the Constitu- 
tion for their services, members and presiding officers of the General Assembly 
shall also receive, while engaged in legislative duties, such subsistence and travel 
allowances as are limited and prescribed by subsections (b) and (c) of this sec- 
tion. 
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(b) The travel allowance authorized in subsection (a) of this section shall 
be paid the members and presiding officers of the General Assembly while coming 
to the city of Raleigh and returning to their respective homes, the distance to 
be computed by the usual route of public travel. Such travel allowance shall be 
paid only on the basis of one round trip for each regular or special session of the 
General Assembly, and shall not exceed that established by law for members of 
State boards and commissions generally. 

(c) In addition to the travel allowance authorized in subsection (b) of this 
section, during any session of the General Assembly, whenever any member or 
presiding officer of either house of the General Assembly is directed by any 
committee of either house or by either house of the General Assembly to per- 
form any legislative duties outside the city of Raleigh, then in such event such 
member or presiding officer shall be paid travel and subsistence allowances while 
engaged in such duties. Such travel allowance shall not exceed that established 
by law for State boards and commissions generally. No travel allowance shall 
be paid members and presiding officers of the General Assembly while they are 
engaged in legislative duties within the limits of the city of Raleigh. Subsist- 
ence allowance for expenses incurred in connection with their duties in the Gen- 
eral Assembly, equal to the actual amount expended but not in excess of eight 
dollars ($8.00) per day, shall be paid members and presiding officers for each 
day of the period during which any General Assembly remains in session. 

(d) Reimbursement for travel and subsistence allowances shall be paid mem- 
bers and presiding officers of the General Assembly only after certification by 
the claimant as to the correctness thereof on forms prescribed and furnished by 
the Budget Bureau. Claims for reimbursement for travel and subsistence shall 
be paid at such times as may be prescribed by the Budget Bureau. (1957, c. 8.) 


§ 120-4: Repealed by Session Laws 1951, c. 23, s. 2. 


ARTICLE. 2. 
Duty and Privilege of Members. 


§ 120-5. Presiding officers may administer oaths.—The President of 
the Senate is authorized to administer oaths for the qualification of senators and 
officers of the Senate, and the Speaker of the House of Representatives is au- 
thorized to administer oaths for the qualification of all officers of the House and 
all members who shall appear after the election of Speaker. (1883, c. 19; Code, s. 
2855; Rev., s. 4400; C. S., s. 6089.) 


§ 120-6. Members to convene at appointed time and place.—E very 
person elected to represent any county or district in the General Assembly shall 
appear at such time and place as may be appointed for the meeting‘ thereof, on the 
first day, and attend to the public business as occasion shall require. (1787, c. 
Pes ernie NaC Cm OZ, Ss. 2/7 Code. sezcd/ } kev, is, 4401-7 C.) S2,'s. 6090.,) 


§ 120-7. Penalty for failure to discharge duty.—If any member shall 
fail to appear, or shall neglect to attend to the duties of his office, he shall forfeit 
and pay for not appearing ten dollars, and two dollars for every day he may be 
absent from his duties during the session, to be deducted from his pay as a mem- 
ber ; but a majority of the members of either house of the General Assembly may 
remit such fines and forfeitures, or any part thereof, where it shall appear that 
such member has been prevented from attending to his duties by sickness or other 
Bulicient Calisen( l/S/,C.2//, Spo; Peak Carob Ss. 28> Code, s, 2848; Rev., 
s. 4402; C. S., s. 6091.) 


§ 120-8. Expulsion for corrupt practices in election.—If any person 
elected a member of the General Assembly shall by himself or any other person, 
directly or indirectly, give, or cause to be given, any money, property, reward or 
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present whatsoever, or give, or cause to be given by himself. or another, any treat 
or entertainment of meat or drink, at any public meeting or collection of the 
people, to any person for his vote or to influence him in his election, such per- 
son shall, on due proof, be expelled from his seat in the General Assembly. (1801, 
c.580, s; 2, P. Ris R. G,, ¢./52,-s. 24; Code; s. 2846; Rev.;-s..4403 3C. Si, sn60Gza) 


§ 120-9. Freedom of speech; protection from arrest.—The members 
shall have freedom of speech and debate in the General Assembly, and shall not be 
liable to impeachment or question, in any court or place out of the General Assem- 
bly, for words therein spoken; and shall be protected, except in cases of crime, 
from all arrest and imprisonment, or attachment of property, during the time 
of their going to, coming from, or attending the General Assembly. (1787, c. 
2//,,.8. 3, PAR. RCE c.152,)s. 29, Codés.c2849 ; Revies 44045 Ca Sees 


ARTICLE 3. 
Contests. 


§ 123-10. Notice of contest.—No person shall be allowed to contest the 
seat oi any member of the General Assembly unless he shall have given to the 
member thirty days’ notice thereof in writing, prior to the meeting of the Gen- 
eral Assembly, which must state the particular grounds of such contest. If the 
seat is contested on account of the reception of illegal votes, the notice must set 
forth the number of such votes, by whom given, and the supposed disqualifica- 
tions; and if the same is contested on account of the rejection of legal votes, 
the notice must give the names of the persons whose votes were rejected. No 
evidence shall be admitted to show that the contestant received illegal votes, un- 
less he shall also have been notified the same number of days, and in the same 
manner. The same notice of time and place required in taking depositions shall 
be required and proved on the investigation. (1796, c. 466, s. 1, P. R.; R. Cc. 
52,98. 31s Code, s. 2850; 1893, c. 192; Rev. "s) 44063 Ce oon 009 7) 


§ 120-11. Depositions taken; penalty and privilege of witnesses.— 
Any justice of the peace, or any person duly authorized to take depositions to be 
read before courts, may take depositions to be used on the investigation, and may 
issue subpcenas for witnesses, which shall be executed by any officer authorized to 
execute process. And if any witness shall fail to appear and give his deposition 
according to the subpoena, he shall forfeit and pay to the party causing him to be 
summoned forty dollars. And on such investigation no witness in this or in the 
case of any other contested election shall be excused from discovering whether he 
voted at such election, or his qualification to vote, except as to his conviction for 
any offense which would disqualify him. And if he was not a qualified voter, he 
shall be compelled to discover for whom he voted; but any witness making such 
discovery shall not be subject to criminal or penal prosecution for having voted at 
stich election. (1800, c..557, s. 1, P. R.; R. C., ¢.52,'s, 32; 1863-9. c 27 
Code smizeal; Revised407* Casas: 6096. ) 


ARTICLE 4, 
Reports of Officers to General Assembly. 


§ 120-12. Reports from State institutions and departments.—It shall 
be the duty of the chief officer of each department of the State and of the boards 
of directors of all institutions supported in whole or in part by appropriations 
from the State, to submit to the General Assembly, with their respective reports, 
bills providing for the support and management of their respective departments ; 
these reports, with those of the other officers of the executive department, shall 
be submitted to the Governor, to be transmitted by him with his message to the 
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General Assembly. (1800, c. 557. s, 2; P. R.; Code, s. 2865; Rev., s. 4410; C. 
53s: 6099.) 


§ 120-13. Reports of commissions; boards and departments.—The 
State Highway Commission, the Superintendent of Public Instruction, the De- 
partment of Agriculture, the State Board of Health, and the State Board of 
Public Welfare, and such other boards, departments and commissions as the 
Governor may direct shall each make a full report of the operation of their 
respective departments or commissions together with their recommendations for 
the future operation of their departments or commissions to the members of the 
General Assembly. 

Ali such reports shall be distributed as heretofore provided for, not later than 
twenty days after the general election in November preceding the convening of 
the General Assembly. 

Failure on the part of any of the above mentioned commissions or departments 
to distribute their reports to the members of the General Assembly within the 
time prescribed by this section shall be cause for impeachment and for removal 
Brom office. (1929) “c.) 248 1957 ce. 65,-s) 111 >%c, 100,-s, 1.) 

Editor’s Note. — The first 1957 amend- amendment substituted “State Board of 
ment substituted “State Highway Com- Public Welfare’ for “State Board of 
mission” for “State Highway and Public Charities and Public Welfare.” 

Works Commission,” and the second 1957 


ARTICLE ES. 
Investigating Committees. 


§ 120-14. Power of committees.—Any committee of investigation raised 
either by joint resolution or resolution of either house of the General Assembly 
has full power to send for persons and papers, and, if necessary, to compel at- 
tendance and production of papers by attachment or otherwise. (1868-9, ¢. 50, 
emilee odes, 2405 Rév., s./4412 ¥iO25.,"s26100,) 

Duration of Authority—In the absence determines upon the adjournment of the 
of express enactment otherwise, the exist- body to which it belongs. Bank v. Worth, 
ence of a legislative committee necessarily 117 N. C. 146, 23 S. E. 160 (1895). 


§ 120-15. Chairman may administer oaths. — The chairman of any 
committee or any person in his presence, and under his direction, shall have 
power and authority to administer oaths. (1869-70, c. 5, s. 3; Code, s. 2856; 
deve 44135 C. 5,,.s. 601.) 


§ 120-16. Pay of witnesses—Any witness appearing and giving testi- 
mony shall be entitled to receive from the person at whose instance he was sum- 
moned ten cents for every mile traveling to and from his residence, and ferriage, 
to be recovered before any justice of the peace upon the certificate of the com- 
ilssione uml SUG 2K 805/95, 02;1 ky inal ese .o2asmoo Codegsa Zoom Rey./"s; 
4414; C. S., s. 6102.) 


§ 120-17. Appearance before committee. — Every person desiring to 
appear either in person or by attorney to introduce testimony, or to offer argu- 
ment for or against the passage of an act, or resolution, before any committee of 
either house of the General Assembly, shall first make application to such com- 
mittee, stating in writing his object, the number and names of his witnesses, and 
the nature of their testimony. If the committee consider the information 
likely to be important, or the interest of the applicant to be great, they shall ap- 
point a time and place for hearing the same, with such limitations as may be 
ae necessaty. (1868-9) c: 2/0, s: 10= Code, s°2858 > Rev., s. 4415: C.'S., s. 
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§ 120-18. Appeal from denial of right to be heard.—lf any committee 
shall refuse to grant the request of any citizen to be heard before it in a matter 
touching his interests, he may appeal to the house of which the committee is a 
part; and if he shows good reason for his request the house shall order it to be 


granted. (1868-9, c. 270, s. 11; Code, s, 2859; Rev., s. 4416; C. S., s. 6104.) 


§ 120-19. State officers, etc., upon request, to furnish data and in- 
formation to legislative committees.—All officers, agents, agencies, and de- 
partments of the State are required to give to any committee of the General 
Assembly, upon request, all information and all data within their possession, or 
ascertainable from their records. This requirement is mandatory and shall in- 
clude requests made by any individual member of the General Assembly or any of 
its committees or chairmen thereof. (Resolution 19, 1937, p. 927.) 


ARTICLE 6. 


Acts and Journals. 


§ 120-20. When acts take effect.—Acts of the General Assembly shall 
be in force only from and after thirty days after the adjournment of the session in 
which they shall have passed, unless the commencement of the operation thereof 
be expressly otherwise directed. (1799, c.52/, P. Raz Re Gai cs 52 Go opeieoos 


Oc; 270, s.tleeGode, 's. 2862; Rev., s: 4417s) Ce seeseo 05a) 


Editor’s Note. — This section abrogates 
the doctrine of Sumner y. Barksdale, 1 N. 
C. 328 (1800), and Smith v. Smith, 1 N. C. 
30 (17—), in which it was held that acts of 
the General Assembly take effect from the 
beginning of the session in which they are 
passed. 

Where an act declares that it is to be in 
force from and after its ratification, instead 
of its passage, then the day on which it is 
ratified by the signatures of the speakers 
of the two houses is the day from and after 
which the act is in force. Hamlet v. Taylor, 
50 N. C. 36 (1857), holding that an act 


which provides that it shall be in force from 
and after its passage takes effect from the 
first day of the session at which it was 
passed. 

Where a statute is to be in force from 
and after its ratification it will be held ef- 
fective from the first moment of the day 
of its enactment, in the absence of evidence 
of the precise time; such evidence, how- 
ever, will always be received when re- 
quired for the prevention of a wrong or 
the assertion of a meritorious right. Lloyd 
y.. North Carolina Ro Co, d5i9. NaC ace 
66 S. E. 604 (1909). 


§ 120-21. Notice given of private acts—Any person who may desire 


the passage of a private law shall give notice of his intention to make application 
by advertisement in some newspaper of the State which circulates in the county 
where the applicant resides, or in which such private law will operate, or by ad- 
vertisement at the door of the courthouse and three other public places in such 
county for at least thirty days before the application; and when any private bill 
shall be introduced, a copy of such advertisement, with due proof of its having 
been so published, shall be produced before the second reading thereof. (Const., 
art. 2, s. 1231796, c. 466, s. 2, P. R.; 1835; ¢! 15;'R. Ci) & 52)sais4 sGoaemeas 


2861; Rev., s. 4418; C. S., s. 6106.) 


Cross Reference.—For constitutional re- 
quirement of notice, see Art. II, § 12 of the 
Constitution. 

Conclusive Presumption as to Notice.— 
The courts will conclusively presume, from 
the ratification of a legislative act author- 
izing a county to issue bonds, that the no- 
tice of thirty days required by § 12, Article 
II of the Constitution has been given. Cox 
v. Commissioners, 146 N. C. 584, 60 S. E. 
516 (1908). 
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If the legislative journal is silent as to 
the fact, the presumption would be that the 
legislature obeyed the Constitution. Gat- 
lin v. Tarboro, 78 N. C. 119 (1878). 

The courts will not go behind the ratifi- 
cation of an act to inquire as to the giving 
of notice, and will conclusively presume 
that the requirement of notice has been 
observed. State v. Holmes, 207 N. C. 293, 
176 S. E. 746 (1934). 
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§ 120-22. Enrollment of acts.—All bills passed by the General Assembly 
shall be enrolled for ratification under the supervision and direction of the Secre- 
tary of State. Prior to enrolling any bill the Secretary of State shall substitute 
the corresponding Arabic numerals for any date or for any section number of the 
General Statutes or of any act of the General Assembly which is written in words. 
All bills so enrolled shall be typewritten and carefully proofread. The Secretary 
of State is authorized and empowered to secure such equipment as may be re- 
quired for this purpose, and from time to time during the sessions of the General 
Assembly, to employ such number of competent and trained persons, not to ex- 
ceed twelve at any one time, as may be necessary to perform this service. One 
of such number so employed shall be designated as chief enrolling clerk, and 
shall receive not to exceed the sum of six dollars ($6.00) per day for his services, 
and each of the others so employed shall receive not to exceed the sum of five 
dollars ($5.00) per day for his services: Provided, that when the business of 
the General Assembly has reached such a proportion that the employees au- 
thorized are unable to keep up with the enrollment of bills as they are passed, 
the Secretary of State is hereby authorized to use the employees in the various 
State departments before and after office hours in the enrollment of such bills, 
and they shall be paid one cent per line upon certification made to the State 
Auditor by the Secretary of State. (1903, c. 5; Rev., s. 4422; C. S., s. 6108; 
TOC os O40, Cy 410,48.) SB LO4/ uC O78.) 


Editor’s Note.—The 1933 amendment re- 
wrote this section. 

The 1945 amendment substituted the 
present proviso at the end of this section 
for the former proviso which authorized 
the rules committees to increase or de- 
crease the number of persons employed 


the amendatory act provides that State 
employees borrowed and used to do work 
under the proviso shall not be entitled to 
receive any additional compensation for 
services which may be performed during 
their regular office hours. 

The 1947 amendment inserted the sec- 


in the enrollment of bills. Section 2 of ond sentence. 


§§ 120-23 to 120-25: Transferred to §§ 147-43.1 to 147-43.3 by virtue of 
Session Laws 1943, c. 543. 


§ 120-26: Repealed by Session Laws 1943, c. 543. 


§ 120-27. Journals; preparation and filing by clerks of houses.—lIt 
shall be the duty of the principal clerks of the two houses of the General Assembly 
to hasten the preparation of their journals for the printer, so that in no case at 
any time shall the journal of either house of any one day’s proceedings remain 
unprepared for the printer by the clerk for a longer period than six days after 
its approval, and such clerks shall, immediately after the preparation of any and 
every day’s proceedings of their respective houses, send the same to the office 
of the Secretary of State. (1872-3, c) 45, ss. 2, 3; Code, ss. 3627, 3628; Rev., 
pel 005 (Cron Sa 7299.) 


§ 120-28. Journals indexed by clerks.—The principal clerks of the two 
houses of the General Assembly shall provide full and complete indexes for the 
journals of their respective houses. (1866-7, c. 71; 1881, c. 292; Code, s. 2868; 
Revyy sat4t21is Ci 9.°s..61172,) 


§ 120-29. Journals deposited with Secretary of State.—The princi- 
pal clerks of the Senate and House of Representatives, as soon as may be practi- 
cable after the close of each session, shall deposit in the office of the Secretary of 
State the journals of the General Assembly; and the Secretary of State shall make 
and certify copies of any part or entry of the journals, and may take for the 
copy of each entry made and certified the same fee as for the copy of a grant. 
Oot ewe OA) Mees Rim CCl 52s Or: COG, S.¢260/-5) REVin nS 4420 °C. S.;.8 
6113.) 
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§ 120-30. Bills and legislative documents. — The bills and all other 
documents ordered to be printed by either branch of the General Assembly shall 
be printed in octavo form without a title page. But the first page shall be printed 
as follows: At the head of the page there shall be four rules, one double, two 
single, and one parallel, extending across the page. Between said rules shall be 
printed, first, the name of the house where the bill originated, with the year and 
date of the session, the name of the introducer, and the name of the printer; after 
leaving a space the width of two-line pica, a synopsis, or caption of the Dill, or 
report of the committee, or whatever it may be, shall be set up with pica capitals. 
After such heading, the said document shall follow immediately, commencing 
with a paragraph, allowing a space the width of small pica between the heading 
and commencement of the same. (R. C., c. 93, s. 3; Code, s. 3644; Rev., s. 5102; 
Casas OU) 

ARTICLE 7. 


Employees. 


§ 120-31. Legislative employees paid on certificate of presiding of- 
ficers.—The Auditor is authorized to audit the account of any employee of the 
Senate or of the House of Representatives, upon the certificate of the President 
of the Senate and of the Speaker of the House of Representatives that such serv- 
ices have been rendered for which the account is presented, and that the amount 
as stated in said account is reasonable, just and proper. (1870-71, resolution, p. 
BUS Codes ee osOr Reva S..c/00 > Cr O., Src) 


§ 120-32. Principal clerk; term of office; duties.—The principal clerk 
of each house of the General Assembly shall hold his office for the term of two 
years, or until another is appointed; shall be present at such time and place as 
may be fixed for the meeting of the General Assembly, and on the first day there- 
of, and perform the duties of his office. (1846, c. 63; R. C., c. 52, s. 37; Code, 
s. 28/0; Rev., s. 4426; C. S., s. 6114.) 


§ 120-33. Compensation of employees of the General Assembly; 
mileage.—The principal clerks of each house and the chief enrolling clerk shall 
be allowed the sum of twenty dollars per day during the session of the General 
Assembly and mileage at the rate of ten cents per mile, for one round trip only, 
from their homes to Raleigh and return. The reading clerks and sergeants-at- 
arms of each house shall be allowed the sum of sixteen dollars ($16.00) per 
day during the session of the General Assembly and mileage at the rate of ten 
cents per mile, for one round trip only, from their homes to Raleigh and return. 
The journal clerks, calendar clerks and chief engrossing clerks in each house 
shall be allowed the sum of fifteen dollars per day during the session of the 
General Assembly and mileage at the rate of ten cents per mile, for one round 
trip only, from their homes to Raleigh and return. The assistants to the calendar 
clerk and the assistants to the journal clerk and the clerks to the committees 
on finance and appropriations of each house shall be allowed the sum of thirteen 
dollars per day during the session of the General Assembly and mileage at the 
rate of ten cents per mile, for one round trip only, from their homes to Raleigh 
and return. The secretary to the Speaker of the House of Representatives, secre- 
tary to the Lieutenant-Governor, thirteen dollars per day. The assistants to 
the engrossing clerks, assistants appointed by the Secretary of State to super- 
vise enrolling of bills and resolutions, the clerks to all committees which under 
the rules of either house are entitled to clerks, the disbursing clerks and joint 
disbursing clerks shall be allowed the sum of twelve dollars per day during the 
session of the General Assembly and mileage at the rate of ten cents per mile, 
for one round trip only, from Raleigh to their homes and return. The typists, 
who are not stenographers, employed by either house of the General Assembly 
shall be allowed the sum of ten dollars per day and mileage at the rate of ten 
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cents per mile for one round trip only, from their homes to Raleigh and return. 
The chief pages of the House of Representatives and the Senate shall receive the 
sum of seven dollars and fifty cents per day during the session of the General 
Assembly and mileage at the rate of ten cents per mile, for one round trip only, 
from their homes to Raleigh and return. All other pages authorized by either 
of the two houses shall receive the sum of six dollars per day during the session 
of the General Assembly and mileage at the rate of ten cents per mile, for one 
round trip only, from their homes to Raleigh and return. The chaplain of each 
house shall be allowed the sum of nine dollars per day and mileage at the rate 
of ten cents per mile, for one round trip only, from his home to Raleigh and 
return. All laborers authorized by law or rules of either the House of Representa- 
tives or the Senate shall receive during the session of the General Assembly the 
sum of eight dollars per day during the session of the General Assembly and 
mileage at the rate of ten cents per mile, for one round trip only, from their homes 
tommcieicmeanasreturn, | lO25eqe 72 or li 19204003. cls 1933) 6, 's. 1371937, 
Gomen2/241943,-¢c,.303 19450 Gag at 95L were 21957, cc. 591432.) 

Editor’s Note——The 1951 amendment re- ment inserted the second sentence relating 
wrote this section as changed by the pre- to “reading clerks and sergeants-at-arms”, 
vious amendments. deleted the reference to them from the 

The first 1957 amendment substituted present third sentence, and increased the 
“twenty” for “fifteen” in line two of the compensation at several places in the sec- 
first sentence. The second 1957 amend- tion. 


§ 120-34. Classification of laborers. — The chairman of the committee 
on rules of the House of Representatives and the chairman of the committee on 
rules of the Senate are hereby authorized, empowered and directed to classify 
the laborers of the General Assembly and certify to the chief clerk of the House 
of Representatives and the chief clerk of the Senate the names of all laborers of 
the first class and all laborers of the second class, to the end that proper warrants 
may be issued in payment of services rendered in accordance with § 120-33 and 
the list when certified shall be the classification of such laborers and they shall be 
paid accordingly. (1925, c. 116.) 


§ 120-35. Principal clerks; extra compensation. — The principal 
clerks of the General Assembly shall be allowed twelve hundred dollars as a com- 
pensation for indexing the journals of their respective houses, and five hundred 
dollars each for extra work and for services required to be performed by them 
after the adjournment of each session of the General Assembly, including the 
transcribing of a copy of their respective journals, which shall be filed in the 
office of the Secretary of State. (1866-7, c. 71; 1881, c. 292; Code, s. 2868; Rev., 
eee bec llO; 1919 c. 1702 Cu Sais ool08 1921, 160:71947, "c: 998: 
LOSS eC nt 35.) 

Editor’s Note. — The 1947 amendment hundred fifty dollars. And the 1953 amend- 
increased the compensation for indexing ment increased the amount from seven 
the journals from four hundred to seven hundred fifty to twelve hundred dollars. 


§ 120-36. Compensation of principal clerks for services in organiz- 
ing Senate and House.—The principal clerks of the Senate and House of Rep- 
resentatives, together with such assistants as may be necessary in arranging the 
halls of the Senate and House and completing the organization of the two 
branches of the General Assembly before the days for convening thereof, and 
such services as are rendered after adjournment in the completion of the records, 
shall receive the same per diem as shall be allowed by law to the said clerks and 
their assistants during the session. The State Auditor is directed to issue his 
warrants for such clerks and for such time as is certified to by the President of 
the Senate and the Speaker of the House, upon vouchers signed by them. (1923, 
COO nore ASN 5595( aw) 
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ARTICLE 8. 
Preservation and Protection of Furniture and Fixtures. 


§ 120-37. Principal clerks to take and publish inventory. — At the 
end of each and every session of the General Assembly, the principal clerks of 
each house shall take an inventory of the furniture, desks, fixtures, chairs, and 
other property belonging to their respective houses, and publish said inventory 
in the appendix of their Tespective; journals. (1921, c. 219 “se ly Ce Stes gore. 
(a).) 


§ 120-38. Duty and responsibility of Board of Public Buildings and 
Grounds.—The Board of Public Buildings and Grounds shall have charge and 
care of the said furniture and fixtures during the vacations of the General 
Assembly, and it shall be its duty to see that said furniture remains in the offices 
and halls of the two houses from session to session, and it shall be responsible for 
the safekeeping vot said furmturesand fixtures. (1921) cy 219 So? Ce 
6116(b).) 

§ 120-39. Removal of furniture and fixtures a misdemeanor. — It 
shall be a misdemeanor for any person or persons to remove any of said furni- 
ture and fixtures from the halls of the General Assembly between sessions of the 
legislature for any purpose whatever, except as directed by the Board of Public 
Buildings and Grounds: 7(1921, c. 219, s. 3; Ce Shs) Gll6(e ag memo rant 

Editor’s Note. — The 1953 amendment 


added the exception at the end of the sec- 
tion. 


ARTICLE 9. 
Lobbying. 


§ 120-40. Lobbying defined; registration of lobbyists. — Every per- 
son, corporation or association which employs any person to act as counsel or 
agent to promote or oppose in any manner the passage by the General Assembly 
of any legislation affecting the pecuniary interests of any individual, association 
or corporation as distinct from those of the whole people of the State, or to act in 
any manner as a legislative counsel or agent in connection with any such legisla- 
tion, shall, within one week after the date of such employment, cause the name of 
the person so employed, to be entered upon a legislative docket as hereafter pro- 
vided. It shall also be the duty of the person so employed to enter or cause to be 
entered his name upon such docket. Upon the termination of such employment 
such fact may be entered opposite the name of any person so employed either 
by. the employer orecmiployeew a 155,.c. 11, 5.17) 

Editor’s Note. — For a discussion of 
this and the following sections, see 11 N. 
Co Law Rev255; 


§ 120-41. Legislative docket for registration. — The Secretary of 
State shall prepare and keep the legislative docket for the uses provided in this 
article. In such docket shall be entered the name, occupation or business, and 
business address of the employer, the name, residence and occupation of the per- 
son employed, the date of employment or agreement therefor, the length of time 
that the employment is to continue, if such time can be determined, and the sub- 
ject or subjects of legislation to which the employment relates. Such docket 
shall be a public record and open to the inspection of any citizen at any time dur- 
ing the regular business hours of the office of the Secretary of State. (1933, c. 
bso 2.) 


§ 120-42. Contingent fees prohibited.—No person shall be employed as 
a legislative counsel or agent for a compensation dependent, in any manner, upon 
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the passage or defeat of any proposed legislation or upon any other contingency 
connected with the action of the General Assembly, or of either branch thereof, 
or any committee thereof. (1933, c. 11, s. 3.) 


§ 120-43. Written authority from employer to be filed.—Legislative 
counsel and agents required to have their names entered upon the legislative 
docket shall file with the Secretary of State within ten days after the date of mak- 
ing such entry a written authorization to act as such, signed by the person or cor- 
poration employing them. (1933, c. 11, s. 4.) 


120-44. Detailed statement of expenses to be filed.—Within thirty 
days after the final adjournment of the General Assembly every person, corpora- 
tion or association, whose name appears upon the legislative docket of the session, 
shall file with the Secretary of State a complete and detailed statement, sworn 
to before a notary public or justice of the peace by the person making the same, 
or in the case of a corporation by its president or treasurer, of all expenses paid 
or incurred by such person, corporation or association, in connection with pro- 
moting or opposing in any manner the passage by the General Assembly of any 
legislation coming within the terms of this article. Such statements shall be in 
such form as shall be prescribed by the Secretary of State and shall be open to 
publicinspection, (1933, c.elisess 5.) 


§ 120-45. Going upon floor during session prohibited. — It shall be 
unlawful for any person, employed for a pecuniary consideration to act as legis- 
lative counsel or agent, as defined by this article, to go upon the floor of either 
house of the General Assembly while the same is in session, except upon invita- 
tonvotssuch house, (1933..c..11)s.69) 


§ 120-46. Application of article.—The provisions of this article shall 
not apply to any county, city, town or municipality, but shall apply to the execu- 
tive officers of all other corporations who undertake, in such capacity, to perform 
services as legislative counsel or agent for such corporations, regardless of 
whether they receive additional compensation for such services. (1933, c. 11, s. 


Zs) 


§ 120-47. Punishment for violation.—Any legislative counsel or agent 
and any employer of such legislative counsel or agent, violating any provision 
of this article, shall be guilty of a misdemeanor and upon conviction, shall be fined 
not less than fifty nor more than one thousand dollars, or imprisoned not exceed- 
ing two years, or both. (1933, c. 11, s. 8.) 





ARTICLE 10, 
Influencing Public Opinion or Legislation. 


§ 120-48. Registration of persons and organizations engaged prin- 
cipally in influencing public opinion or legislation.—Every person, firm, 
corporation, association, or organization, whether by or through its agents, 
servants, employees or officers, who or which is principally engaged in the activity 
or business of influencing public opinion and/or legislation in this State shall, 
prior to engaging in such activity or business, cause his, or its name to be entered 
upon a docket in the office of the Secretary of State of North Carolina, as here- 
inafter provided. (1947, c. 891, s. 1.) 


Editor’s Note. — For comment on this People v. Eure, 245 N. C. 331, 95 S. E. 
article, see 25 N. C. Law Rev. 458. (2d) 893 (1957). 
Prosecution of Violations——There is no The Attorney General has no specific 


language in this article which deprives enforcement duty in connection with this 
the solicitor of his statutory and constitu- article. National Ass’n for Advancement 
tional duty to prosecute its violation. Na- of Colored People v. Eure, 245 N. C. 331, 
tional Ass’n for Advancement of Colored 95 S. E. (2d) 893 (1957). 
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§ 120-49. Information to be shown on docket. — The following in- 
formation shall be entered in such docket: 

The name, business address of the principal and all branch offices of the appli- 
cant; the purpose or purposes for which such corporation, association, or organi- 
zation was formed; the names of the principal officers, the names and addresses 
of its agents, servants, employees or officers by or through which it intends to 
carry on such activity or business in this State; a financial statement showing 
the assets and liabilities of the applicant and the source or sources of its income, 
itemizing in detail any contributions, donations, gifts or other income and from 
what source or sources received. (1947, c. 891, s. 2.) 


§ 120-50. Docket kept by Secretary of State; record open to pub- 
lic.—The Secretary of State shall prepare and keep in his office the docket con- 
taining the information required by § 120-49. Such record shall be a public rec- 
ord and shall be open to the inspection of any citizen at any time during the 
regular business hours of the office of the Secretary of State. (1947, c. 891, s. 3.) 


§ 120-51. Certain localized activities exempted. — This article shall 
not apply to any person, firm, corporation, or organization who or which is en- 
gaged in influencing public opinion on any matter which is applicable only to one 
county or one county and a county contiguous thereto. (1947, c. 891, s. 4.) 


§ 120-52. Failure to comply with article made misdemeanor.—Any 
person, firm, corporation, association, or organization who or which shall en- 
gage in the activity or business herein described without first causing his, her, or 
its name to be entered upon such docket in the manner and form prescribed in 
this article shall be guilty of a misdemeanor and shall, upon conviction, be fined 
or imprisoned in the discretion of the court. (1947, c. 891, s. 5.) 


§ 120-53. Time for registration by persons presently engaged in 
regulated activities.—All persons engaged in the activity or business herein 
described, on April 5, 1947, shall, within thirty days thereafter, cause his, her, 
or its name to be entered upon the docket in the office of the Secretary of State 
of North Carolina in the manner and form prescribed by this article. (1947, c. 
OO 1s 0) 


§ 120-54. Annual registration required.—Every person, firm, corpora- 
tion, or organization engaging in the activity or business prescribed in this article 
shall, on or before the first day of January, 1948, and annually thereafter, again 
cause his, her, or its name to be entered upon such docket in the manner and 
form prescribed in this article. (1947, c. 891, s. 7.) 


§ 120-55. Exemption of newspapers, radio, political candidates, 
etc.—This article shall not apply to persons, firms, corporations, or organiza- 
tions who carry on such activity or business solely through the medium of news- 
papers, periodicals, magazines, or other like means which are or may be admitted 
under United States postal regulations as second-class mail matter in the United 
States mails as defined in Title 39, § 224, United States Code Annotated, and/or 
through radio, television or facsimile broadcast operations. This article shall 
also not apply to any person, firm, corporation, candidate in any political election 
campaign committee, or any committee, association, organization, or group of 
persons who or which filed information as required by the Corrupt Practices 
mci toral 3 anal O47 Caco ls..8.) 
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Chapter 121. 


State Department of Archives and History. 


Spigzi-t 

Sec. 

121-1. Name. 

121-2. Powers and duties of the Depart- 
ment. 

121-3. Executive Board. 

121-4. Director. 

121-5. Preservation of records; copies fur- 
nished. 

121-6. Administration of properties ac- 


quired by State. 


121-7. Purchase of historic properties. 


Sec. 

121-8. Additional power to acquire his- 
toric or archeological properties. 

121-9. Designated employees commis- 
sioned special peace officers by 
Governor. 

121-10. Powers of arrest. 

121-11. Bond required. 

121-12. Oaths required. 

121-13. Acquisition of portrait of Governor 


during term of office. 


§ 121-1. Name.—The archival and historical agency of the State of North 


Carolina shall be the State Department of Archives and History. 


1955, c. 543, s. 1.) 


Editor’s Note. — The 1945 amendment 
rewrote this chapter. 

The 1955 amendment, effective July 1, 
1955, rewrote and revised this chapter 
which formerly contained eight sections. 
The chapter now provides for the preser- 
vation of historic sites by the Department 
of Archives and History, a matter formerly 
covered by repealed §§ 143-260.1 to 143- 
260.5, which were derived from Session 
JEawse 1953. c. 11975 %ss. 1-5) creatine) the 
former Historic Sites Commission. 

Formerly “Historical Commission.”— 
Prior to the enactment of chapter 237 of 
the 1943 Session Laws, the State Depart- 
ment of Archives and History was known 
as the Historical Commission. The act pro- 
vided that wherever the words ‘Historical 
Commission,’ “North Carolina Historical 
Commission,” “State Historical Commis- 
sion” or “Commission” are used with ref- 
erence to the MHistorical Commission in 
any section of the laws of North Carolina, 
they shall be interpreted to mean ‘State 
Department of Archives and History,” and 
such title shall be substituted therefor. 

Park Properties Principally of Historic 
or Archeological Interest.—Session Laws 
1955, c. 543, s. 3, provides: “All historic or 
archeological properties now administered 
by the Department of Conservation and 
Development shall be transferred to the 
Department of Archives and History on 
July 1, 1955. The Departments of Con- 
servation and Development and of Ar- 
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chives and History shall jointly determine 
which park properties and parts thereof 
owned by the State of North Carolina are 
principally of historic or archeological in- 
terest. A report containing the joint find- 
ings of the two Departments shall be filed 
with the Governor and Council of State on 
or before July 1, 1955, and upon approval 
of this report by the Governor and Coun- 
cil of States, control and administration of 
the properties shall pass to the Department 
of Archives and History. 

“Tf these Departments cannot agree as 
to whether particular properties are chiefly 
valuable because of their historic or arche- 
ological significance or because of their 
scenic or recreational values, and if they 
cannot reach an agreement for joint or 
separate control and administration of 
properties concerning which some ques- 
tion may arise, or for the physical division 
of such properties, they shall submit sepa- 
rate reports to the Governor and Council 
of State, setting forth the recommenda- 
tions of each Department with respect to 
those sites on which agreement cannot be 
reached. The Governor and Council of 
State, upon receiving these reports, shall 
determine whether the property or prop- 
erties in question shall be controlled and 
administered by the Department of Ar- 
chives and History or by the Department 
of Conservation and Development, or 
jointly by the two Departments.” 


§ 121-2. Powers and duties of the Department.—The State Depart- 
ment of Archives and History shall have the following powers and duties: 
(1) To adopt a seal for official use in official business. 
(2) To make to the Governor a biennial report of its activities and needs, 
including recommendations for improving its services to the State, 
to be transmitted by the Governor to the General Assembly. 
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(3) To accept gifts, bequests, and endowments for purposes which fall with- 
in the general legal powers and duties of the Department. Unless 
otherwise specified by the donor or legator, the Department may 
either expend both the principal and interest of any gift or bequest 
or may invest such funds in whole or in part, by and with the con- 
sent of the State Treasurer, in such securities as those in which sink- 
ing funds may be invested under the provisions of G. S. 142-34. 

(4) To preserve and administer such public archives as shall be trans- 
ferred to its custody, and to collect, preserve, and administer private 
and unofficial historical records and relics relating to the history of 
North Carolina and the territory included therein from the earliest 
times. The Department shall carefully protect and preserve such mate- 
rials, file them according to approved archival practices, and permit 
them, at reasonable times and under the supervision of the Depart- 
ment, to be inspected, examined, or copied: Provided, that any ma- 
terials placed in the keeping of the Department under special terms 
or conditions restricting their use shall be made accessible only in 
accordance with such terms or conditions. 

(5) To have materials on the history of North Carolina properly edited, 
published as other State printing,.and distributed under the direc- 
tion of the Department. 

(6) To fix a reasonable price for any or all of its publications and to devote 
the revenue arising from such sales to the work of the Department. 

(7) To maintain one or more historical museums, to collect and preserve 
therein authentic, important historical materials, and according to ap- 
proved museum practices to classify, catalog, file and when feasible 
display such materials and make them available for study. 

(8) To select suitable sites on property owned by the State of North Caro- 
lina or any subdivision of the State for the erection of historical 
markers calling attention to nearby historic sites and to prepare ap- 
propriate inscriptions to be placed on such markers. The Department 
shall have all markers manufactured, and when completed, each 
marker shall be delivered to the State Highway Commission for erec- 
tion under the provisions of G. S. 136-42 and 136-43. 

(9) To acquire real and personal properties that have Statewide historical 
or archeological significance by gift, purchase, devise or bequest; to 
preserve and administer such properties; to charge reasonable ad- 
mission fees to such properties; and to determine criteria for the 
approval of such properties for State aid. In the acquisition of such 
property, the Department shall have the authority to acquire prop- 
erty adjacent to properties having Statewide historical or archeo- 
logical significance deemed necessary for the proper use and 
administration of historic or archeological properties. 

(10) To make reasonable rules for the regulation of the use by the public of 
such historical or archeological properties under its charge, which 
regulations, after having been posted in conspicuous places on and 
adjacent to such State properties and at the courthouse of the county 
or counties in which such properties are situated, shall have the force 
and effect of law and any violation of such regulations shall constitute 
a misdemeanor and shall be punishable by a fine of not more than 
ao) dollars ($50.00) or by imprisonment for not exceeding thirty 

ays. 

(11) To organize and administer a junior historian movement, in coopera- 
tion with the State Department of Public Instruction, the public 
Hens and other agencies or organizations that may be concerned 
therein. 
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(12) To establish and appoint an advisory board on historical materials, 
with whose advice and consent any records or materials in the De- 
partment’s custody that appear to have no further use or value for 
official and administrative purposes or for research and reference pur- 
poses may be destroyed or otherwise disposed of; and to establish 
and appoint one or more additional advisory boards or advisory com- 
mittees to assist the Department in the performance of its duties. 
The Department is authorized, out of any funds appropriated to the 
Department, to pay the actual expenses of such board or committee 
members incurred while on official business. 

(13) To promote and encourage throughout the State knowledge and ap- 
preciation of North Carolina history by encouraging the people of 
the State to engage in the preservation and care of archives, historical 
manuscripts, museum items, and other historical materials; the writ- 
ing and publication of State and local histories of high standard; the 
display and interpretation of historical materials; the marking and 
preservation of historic or archeological buildings and sites; the 
teaching of North Carolina history in the schools and colleges; the 
conduct and presentation of historical celebrations and dramas; the 
publicizing of the State’s history through media of public informa- 
tion; and other activities in historical and allied fields. 

(14) To cooperate with and assist, insofar as practicable, State institutions, 
departments, and agencies, the counties and municipalities, organiza- 
tions and individuals engaged in activities in the fields of North 
Carolina archives and history. (Rev., ss. 4540, 4541; 1907, c. 714, 
ee Ol oie 42 lle ope Geers eo la 2 975961 (270) Ss) Iie 1943; ¢: 
Poel 945) on 555) 19h Sac 543, Seal T1057.) CHS 30 5.01) 


Cross Reference.—As to official records By virtue of G. S. 136-1.1, “State High- 
of inoperative boards and agencies, see § way Commission” has been substituted for 
143-268. “State Highway and Public Works Com- 

Editor’s Note. — The 1957 amendment mission” in subdivision (8). 


rewrote subdivision (12). 


§ 121-3. Executive Board. — (a) Membership; Terms. — The Depart- 
ment shall be governed by an Executive Board, composed of the seven persons 
heretofore appointed and now serving as the governing board of the Department. 
At the expiration of the current term of each member, his successor shall be ap- 
pointed by the Governor for a term of six years and until his successor shall be 
appointed and qualified. Thereafter all members shall be appointed by the Gov- 
ernor and their terms shall be for six years and until their successors shall be 
appointed and qualified. Any vacancy occurring on the Board by reason of 
death, resignation or otherwise shall be filled by the Governor for the remainder 
of the unexpired term. 

(b) Compensation—The members of the Executive Board shall serve with- 
out salary but shall be allowed their actual expenses when attending to their 
official duties, to be paid out of any funds appropriated for the maintenance of 
the Department. 

(c) Organization; Meetings——The Board shall elect one of its members as 
chairman and shall meet regularly at places and dates to be determined by the 
Board. The Director shall serve as secretary to the Board. Special meetings 
shall be called by the Director upon order of the chairman on the chairman’s 
own initiative and must be called by the Director at the request of two or more 
members of the Board. All members shall be notified by the Director in writ- 
ing of the time and place of regular and special meetings at least seven days in 
advance of such meeting, except that meetings may be held on shorter notice if 
all members of the Board shall agree. Four members shall constitute a quorum. 

(d) Powers and Duties—The Executive Board shall be the governing body 
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for the State Department of Archives and History and shall have the power to 
adopt rules and regulations for its own government and for the conduct of any 
of the functions assigned to the Department under the provisions of this chapter. 
The Board shall fix the policies under which the Director and other employees 
of the Department shall carry out the duties imposed upon the Department. 
(1903 ,:65./67;.Se2i Revises 4939 =) 1907,°¢.0714; sl 3 Cosas 1614165104 | erooe: 
1943.°0:2237271 945 mem oo tooo, Ge 043)55.51.) 
Cross Reference. — As to investment of 
State Sinking Fund, see § 142-34. 


§ 121-4. Director.—The Executive Board shall elect a Director of the 
Department whose duty it shall be, under the supervision of the Board, to direct 
and administer the work and activities of the Department as defined and specified 
by law. He shall serve at a salary to be fixed by the Governor subject to the 
approval of the Advisory Budget Commission, upon the recommendation of the 
Executive Board of the Department. The Board, after proper notice and hear- 
ing, may remove the Director from office for neglect of duty, malfeasance, mis- 
feasance or nonfeasance in office. The Director may employ such qualified per- 
sons as may be needed to perform the work and carry out the duties of the 
Deparimentaae 194 een). 1955, C.-543, Sa loelen/a cmt cmos 

Editor’s Note.—Prior to the 1957 amend- 
ment the salary was fixed by the Governor 
and Advisory Budget Commission. 


§ 121-5. Preservation of records; copies furnished.— Any State, 
county, municipal or other public official is hereby authorized and empowered 
to turn over to the Department any State, county, municipal or other public rec- 
ords no longer in current official use, and the Department is authorized in its 
discretion to accept such records, and having done so, shall provide for their 
administration and preservation. When such records have been thus surrendered, 
photocopies, microfilms, typescripts, manuscripts, or other copies of them shall 
be made and certified under seal by the Department, upon application of any 
person, which certification shall have the same force and effect as if made by the 
official or agency by which the records were transferred to the Department, and 
the Department may charge reasonable fees for such copies. 

When the custodian of official State records certifies to the State Department 
of Archives and History that such records have no further use or value for of- 
ficial and administrative purposes and when the State Department of Archives 
and History states that such records appear to have no further use or value for 
research or reference, then such records may be destroyed or otherwise disposed 
of by the agency having custody of them. 

When the custodian of any official records of any county, city, municipality or 
other governmental agency certifies to the State Department of Archives and 
History that such records have no further use or value for official business and 
when the State Department of Archives and History states that such records 
appear to have no further use or value for research or reference, then such records 
may be authorized by the governing body of said county, city, municipality or 
other governmental agency to be destroyed or otherwise disposed of by the 
agency having custody of them. 

The Department is hereby authorized and empowered to make such orders, 
rules, and regulations as may be necessary and proper to carry into effect the 
provisions of the three preceding paragraphs. When any State, county, munic- 
ipal or other governmental records shall have been destroyed or otherwise dis- 
posed of in accordance with the procedure authorized above, any liability that 
the custodian of such records might incur for such destruction or other disposal 
shall cease and determine. (1907, c. 714, s. 5; C.S., s. 6145; 1939, c. 249; 1943, 
fey ZASYES, MOE Ce tala) | WE) ro, As ales es ee ey ce 
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§ 121-6. Administration of properties acquired by State.—Historic 
or archeological properties acquired by the State for administration by the State 
of North Carolina shall be under the control and administration of the Depart- 
ment of Archives and History. This Department may, in its discretion, make 
a contract with any county or municipality within the State or with any non- 
profit corporation or organization for the administration of any portion of such 
property (19554 co45) seals) 


§ 121-7. Purchase of historic properties. — The Department of Ar- 
chives and History may, from funds appropriated to the Department for such 
purpose, purchase historical or archeological real and personal properties, or may 
assist a county, municipality, or nonprofit corporation or organization in the ac- 
quisition and preservation of such properties by providing a portion of the neces- 
sary purchase price; provided, that no purchase of such properties shall be made 
by the State of North Carolina and no contributions shall be made from State 
funds toward such purchase until the property or properties shall have been ap- 
proved for such purpose by the Department of Archives and History according 
to criteria adopted by the Department. If funds for such purchase or contribu- 
tions are not available, the Governor and Council of State may, upon the recom- 
mendation of the Department of Archives and History, allocate from the Con- 
tingency and Emergency Fund an amount sufficient to acquire an option on 
property or properties, which option shall continue until thirty days after the 
adjournment sine die of the next General Assembly. State funds shall not be 
used for the purchase of property having historic or archeological significance 
unless the simple and unconditional title to such property is acquired by the State 
of North Carolina or a county or city therein or a nonprofit corporation or or- 
eamizanion. (1955, c..543,s- 12) 


§ 121-8. Additional power to acquire historic or archeological 
properties.—In the event that a historic or archeological property which has 
been found by the Department of Archives and History to be important for State 
ownership is in danger of being sold or used so that its historic or archeological 
value will be destroyed or seriously impaired, or is otherwise in danger of de- 
struction or serious impairment, the Department of Archives and History, after 
receiving the approval of the Governor and Council of State, shall have the 
power to acquire such historic or archeological property by condemnation under 
the provisions of chapter 40 of the General Statutes of North Carolina. The 
Department, upon finding that destruction or serious impairment of historic or 
archeological value is imminent, shall file with the Governor and the Council 
of State a report on the importance of the property and the desirability of its 
ownership by the State of North Carolina. Upon giving their approval the 
Governor and Council of State shall file such approval with the clerk of the su- 
perior court in the county or counties where such property may be situated. 
Until such approval is filed, the powers of condemnation shall not be exercised. 
Such condemnation proceedings shall be instituted and prosecuted in the name 
of the State of North Carolina, and any property so acquired shall be admin- 
istered, developed and operated as a State historical or archeological site. (1955, 
Cet SLs) 

Power to Condemn Land for Restora- necessity, to condemn land for the resto- 
tion of Tryon’s Palace.——Chapter 543, Ses-'' ration of Tryon’s Palace without the ap- 
sion Laws of 1955, which rewrote this proval of the Governor and Council of 
chapter, substituted the Department of State. In re Department of Archives & 
Archives and History for the Department History, etc., 246 N. C. 392, 98 S. E. (2d) 
of Conservation and Development in chap- 487 (1957). 
ter 791, Session Laws of 1945, so as to em- The restoration of the first fixed capital 
power the Department of Archives and of the Colony of North Carolina is a pub- 
History under the 1945 act, after obtaining lic purpose for which the General As- 
a certificate of public convenience and sembly may grant the power of eminent 
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domain, and provide for the payment of chives & History, etc., 246 N. C. 392, 98 S. 
the necessary property out of funds avail- EE. (2d) 487 (1957). 
able therefor. In re Department of Ar- 


121-9. Designated employees commissioned special peace of- 
ficers by Governor.—Upon application by the Director of the Department of 
Archives and History, the Governor is hereby authorized and empowered to com- 
mission as special peace officers such of the employees of the Department of Ar- 
chives and History as the Director may designate for the purpose of enforcing 
the laws, rules and regulations enacted or adopted for the protection, preserva- 
tion and government of State historic or archeological properties under the con- 
trol or supervision of the Department of Archives and History. Such employees 
shall receive no additional compensation for performing the duties of special 
peace officers under this article. (1955, c. 543, s. 1.) 


§ 121-10. Powers of arrest.—Any employee of the Department of Ar- 
chives and History commissioned as a special peace officer shall have the right 
to arrest with warrant any person violating any law, rule or regulation on or re- 
lating to the State historic or archeological properties under the control or su- 
pervision of the Department of Archives and History, and shall have power to 
pursue and arrest without warrant any person violating in his presence any law, 
rule or regulation on or relating to said historic and archeological properties un- 
der the control or supervision of the Department of Archives and History. (1955, 
CeotoSa 1.) 


§ 121-11. Bond required. — Each employee of the State Department of 
Archives and History commissioned as a special peace officer under this article 
shall give a bond with a good surety, payable to the State of North Carolina in 
a sum not less than one thousand dollars ($1,000.00), conditioned upon the faith- 
ful discharge of his duty as such peace officer. The bond shall be duly approved 
by and filed in the office of the Insurance Commissioner, and copies of the same, 
certified by the Insurance Commissioner, shall be received in evidence in all 
actions and proceedings in this State. (1955, c. 543, s. 1.) 


§ 121-12. Oaths required.—Before any employee of the Department of 
Archives and History commissioned as a special peace officer shall exercise any 
power of arrest under this article, he shall take the oaths required of public of- 
ficers before an officer authorized to administer oaths. (1955, c. 543, s. 1.) 


§ 121-13. Acquisition of portrait of Governor during term of of- 
fice.—During the term of office of each Governor of this State and at least six 
months prior to its expiration, the Director of the Department of Archives and 
History is directed to select some skilled artist to paint a portrait of such Gov- 
ernor, and have the same suitably framed. Upon the painting and acquisition 
of such portrait, the same shall be placed in some appropriate building to be des- 
ignated by the State Board of Public Buildings and Grounds and which is lo- 
cated in the city of Raleigh. 

The cost of the painting and acquisition of said portraits, including the cost 
of the frame and other necessary expenses incident thereto, shall be paid from 
the Contingency and Emergency Fund, but in no instance shall such cost exceed 
the sum of four thousand dollars ($4,000.00) for any one portrait. 

Provided, that none of said portraits shall be acquired that are done in tech- 
niques known as ultra-modern, non-objective, surrealistic, abstract or impres- 
sionistic. (1955, c. 1248.) 
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Chapter 122. 
Hospitals for the Mentally Disordered. 


Article 1. 
Organization and Management. 
Sec. 
122-1. Incorporation and names. 


122-1.1. Authority to establish other men- 
tal health facilities; treatment 
of alcoholism. 

Power to acquire and hold prop- 
erty. 

122-2.1. Power to acquire and hold prop- 
erty conveyed by federal govern- 
ment. 

Division of patients among the 
several institutions under the 
North Carolina Hospitals Board 
of Control. 

Division of territory among the 
several institutions under the 
North Carolina Hospitals Board 
of Control. 

Care and treatment of Indians in 
mental hospitals. 

Epileptics who are mentally disor- 
dered cared for at Raleigh, Golds- 
boro and other hospitals. 

Management of certain institutions 
by unified board of directors; ap- 
pointment; quorum; term of of- 
fice. 

Powers and duties of unified board 
of directors. 

122-8.1. Disclosure of information, records, 
Cte: 

Building committee; selection; du- 
ties. 

122-10. [Repealed.] 

122-11. Meetings of directors. 

122-11.1. Organization of board; officers. 


122-3. 


122-4. 


122-5. 


122-6. 


9 


a 


2-7. 


122-8. 


122-9. 


122-11.2. Superintendent of Mental Hy- 
giene. 

122-11.3. Business manager for  institu- 
tions. 

122-11.4. Monthly reports to general Su- 
perintendent of Mental Hy- 
giene. 

122-11.5. [Repealed.] 

122-11.6. Outpatient mental hygiene clin- 
1css 

122-11.7. Compensation of board of direc- 
tors. 


122-11.8. Title of board of directors. 

122-12. Bylaws and regulations. 

122-13. Transfer of patients from one hos- 
pital to another; transfer of funds. 

122-13.1. Transfer of patients from Psy- 
chiatric Training and Research 
Center at Chapel Hill to State 
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Sec. 
hospital or institution under con- 
trol of North Carolina Hospitals 
Board of Control. 

122-14. Delivery of inmates to federal agen- 
cies. 

122-15. Transfer of inmates to general 
wards. 

122-16. Board may make ordinances; pen- 
alties for violation. 

122-17. Executive committee appointed. 

122-18. [ Repealed. ] 

122-19. Application of funds belonging to 
hospitals. 

122-20. Board of Public Welfare and Gen- 
eral Assembly, visitors; Board to 
make report. 

122-21. Fiscal year. 

122-22. Court may remit penalties imposed 
under this chapter. 

122-23. Assisting inmate to escape; mis- 
demeanor. 

Article 2. 
Officers and Employees. 

122-24. Directors and superintendents not 
personally liable. 

122-25. Superintendent; appointment, term 
of office, qualifications, and re- 
moval. 

122-26. [Repealed.] 

122-27. Superintendent to notify of escape 
or revocation of probation of in- 
mate. 

122-28. Physicians; appointment and re- 
moval. 

122-29, 122-30. [Repealed.] 

122-31. Salaries of superintendent and em- 
ployees. 

122-32. Directors to keep record of pro- 
ceedings; clerk. 

122-33. Superintendent or business mana- 
ger may appoint employees as 
policemen, who may arrest with- 
out warrant. 

122-34. Oath of special policemen. 

122-35. Volunteer firemen among  em- 
ployees rewarded. 

Article 3. 
Admission of Patients. 
122-35.1. Definitions of mental disease, 


mental defective, etc. 
122-36. Persons entitled to immediate ad- 
mission of space available. 
122-37. Mental defectives admitted. 
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Sec. 
122-38. Priority given to indigent patients; 
payment required from others. 
Only bona fide residents entitled to 
care in State mental hospitals. 
Findings as to residence reported; 

commitment. 

County of settlement. 

Affidavit of mental disorder and 

request for examination. 

Clerk to issue an order for exami- 

nation. 

122-43.1. Commitment of persons already 
in hospitals. 

122-44. Detention of persons alleged to be 
mentally disordered and danger- 
ous to themselves or others. 

122-45. [Repealed. ] 

122-46. Clerk to commit for observation 
in a hospital, for commitment, 
release or discharge. 


122-39. 


122-40. 


122-41. 
122-42. 


122-43. 


122-46.1. Clerk may make final commit- 
ment to hospital. 

122-46.2. Commitment of an epileptic per- 
son. 

122-46.3. Authorization of hospital for 
commitment. 

122-46.4. Clerk to commit for observation 
to Psychiatric Training and 
Research Center at the North 
Carolina Memorial Hospital for 
commitment, release or dis- 
charge. 

122-46.5. Clerk may make final commit- 
ment to Center. 

122-46.6. Commitment upon patient’s ap- 


plication. 


122-47 to 122-49. [ Repealed. ] 
122-49.1. Withdrawal of petition. 


122-50. Clerk to keep record of examina- 
tions and discharges. 

122-51. Fees for examination. 

122-52, 122-53. [Repealed.] 

122-54. Female patient to be accompanied 
by female attendant or member 
of the family. 

122-55. Cost of conveying patients to and 
from hospital; how paid. 

122-56. Preparation of patient for admis- 
sion to hospital. 

122-57. Commitment in case of sudden or 
violent mental disorder. 

122-58. Expense paid by county of settle- 
ment; penalty. 

122-59. Person conveying patient to hos- 
pital without authority. 

122-60. [ Repealed. ] 

122-61. Admission refused, if patient ex- 
posed to contagious disease. 

122-62. Commitment upon patient’s appli- 


cation. 
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Sec. 

122-63. Proceedings in case of a mentally 
disordered citizen of another 
state. 


122-63.1. Transfer of mentally disordered 
citizens of North Carolina from 
another state to North Caro- 
lina. 

122-63.2. Reciprocal agreements with other 
states to set requirements for 
State hospital care and release 
of patients. 


122-64. Proceedings in case of insanity of 
alien. 


122-65. Mentally disordered person tem- 
porarily committed. 
Article 4. 
Discharge of Patients. 
122-66. County commissioners may dis- 


charge mentally disordered per- 
son in county. 

122-66.1. Discharge of patients; filing 
thereof. 

122-67. Release of patients from hospital; 
responsibility of county. 

122-67.1. Release of patients from the Psy- 
chiatric Training and Research 
Center at the North Carolina 


Memorial Hospital in Chapel 
Hill. 

122-68. Superintendent may release patient 
temporarily. 


122-68.1. Superintendent must notify Gen- 
eral Superintendent and State 
Hospitals Board of Control of 
unusually dangerous mentally 
disordered patients. 


122-69 to 122-71. [Repealed.] 
Article 5. 
Private Hospitals for the 
Mentally Disordered. 

122-72. Established under license and sub- 
ject to control of Board of Pub- 
lic Welfare. 

122-73. Counties and towns may estab- 
lish hospitals. 

122-74. Private hospitals part of public 
charities. 

122-75. Mentally disordered persons placed 
in private hospital. 

122-76. [ Repealed. | 

122-77. Clerk to report proceedings to 
judge. 

122-78. Certified copy and approval of 
judge sufficient authority. 

122-79. Examination and commitment to 
private hospital. 

122-80. Patients transferred from State 


hospital to private hospital. 
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Sec. Sec. 

122-81. Guardian of mentally disordered 122-87. Proceedings in case of recovery 
person to pay expenses out of of patient charged with crime. 
estate. 122-88. Ex-convicts with homicidal tend- 

122-81.1. Commitment upon patient’s ap- ency committed to hospital. 
plication to private hospital. 122-89. Hospital authorities to receive and 

122-82. Fees and charges for examina- treat such patients. 
tions. 122-90. Inferior courts without jurisdic- 

122-82.1. Superintendent must notify clerk tion to commit. 
of court when mentally disor- 122-91. Alleged criminal may be com- 
dered person is paroled or dis- mitted for observation; proce- 
charged. dure. 

122-82.2. Superintendent must notify of Arucleny 
escape. : 

: Camp Butner Hospital. 
ele a ey 122-92. Acquisition of Camp Butner Hos- 
Mentally Disordered Criminals. pital authorized. 

122-83. Mentally disordered persons 122-93. Disposition of surplus real prop- 
charged with crime to be com- erty. 
mitted to hospital. 122-94. Application of State Highway and 

122-84. Persons acquitted of certain Motor Vehicle Laws to roads, 
crimes or incapable of being etc., at Camp Butner; penalty 
tried, on account of mental dis- for violations. 
order, committed to hospital; 122-95. Ordinances and regulations for 
return for trial; detention for enforcement of article. 
treatment. 122-96. Recordation of ordinances and 

122-85. Convicts becoming mentally disor- regulations; printing and dis- 
dered committed to hospital. tribution. 


122-86. Persons acquitted of crime on ac- 122-97. Violations made misdemeanor. 
count of mental disorder; how 122-98. Designation of special police offi- 
discharged from hospital. cers. 


ARTICLE 1. 
Organization and Management. 


§ 122-1. Incorporation and names.—The hospital for the mentally dis- 
ordered, located near Morganton, shall be and remain a corporation under this 
name: The State Hospital at Morganton. The hospital for the mentally dis- 
ordered, located near Raleigh, shall be and remain a corporation under this 
name: The State Hospital at Raleigh. The hospital for the mentally disordered, 
located near Goldsboro, shall be and remain a corporation under this name: 
The State Hospital at Goldsboro. The hospital for the mentally disordered lo- 
cated near Butner shall be and remain a corporation under this name: State 
Hospital at Butner. The North Carolina Hospitals Board of Control shall be 
authorized to acquire property and to establish, operate and maintain thereon 
a hospital or institution and to exercise with respect to such hospital or institu- 
tion the same property rights and powers as are exercised by it with respect to 
the State hospitals above referred to. Under their respective names each cor- 
poration is invested with all the property and rights heretofore held by each, 
under whatsoever name called or incorporated, and all other corporate names are 
hereby abolished. Hereafter in this chapter, when the above names are used, 
they shall be deemed to relate back to and include the corporation under what- 
soever name it might heretofore have had. (Code, ss. 2227, 2240; 1899, c. 1, 
Seleencys eset o42- Co. s.015) 194 ce. V5", S..65,194/7, c 537, s. 273-1955, 


Cpls Seu bs) 
Cross Reference. — As to Camp Butner sane.” Prior to section 7 of the amend- 
Hospital, see §§ 122-92 through 122-98. atory law the title of this chapter was 
Editor’s Note. — The 1945 amendment “Hospital for the Insane.” 


Sia The 1947 amendment inserted the fifth 
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substituted “mentally disordered” for 


$5122:1.1 


sentence relating to Hospitals Board of 
Control. 

The 1955 amendment inserted the fourth 
sentence, relating to the State Hospital at 
Butner. 

Chapter 537 of Session Laws 1947, which 
amended or inserted various sections of 
this article, provides in section 1: “The 
purposes of this act shall be to authorize 
the North Carolina Hospitals Board of 
Control to acquire Camp Butner to estab- 
lish there an institution similar to the other 
State hospitals and a colony of feeble- 
minded. To authorize the transfer there 
of patients and children from the other 
institutions under the North Carolina Hos- 
pitals Board of Control. To authorize the 
transfer of patients or inmates between the 
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institutions under the control of the North 
Carolina Hospitals Board of Control, and 
to authorize rules and regulations in re- 
gard to admission of persons to these in- 
stitutions. To simplify the commitment 
laws for State hospitals; also to provide 
for release, discharge and termination of 
commitment of patients. To authorize the 
North Carolina Hospitals Board of Con- 
trol to establish requirements for care in 
State Hospitals of this State and to make 
reciprocal agreements with other states in 
this regard, and to authorize the interstate 
transfer of mental patients. To provide a 
means to obtain authority for emergency 
life saving operations on inmates of State 
Institutions, when the family cannot be 
reached and permission obtained.” 


§ 122-1.1. Authority to establish other mental health facilities; 


treatment of alcoholism.—The North Carolina Hospitals Board of Control 
shall be and hereby is empowered to set up on property now held or hereafter 
acquired mental health facilities for the care and treatment of persons suffering 
from alcoholism. It is authorized to establish rules and regulations for the 
admission, care, and treatment of such persons, and to determine costs, and to 
set rates for the maintenance of these persons. The North Carolina Hospitals 
Board of Control may itself operate such facilities directly, or in co-operation 
with the State Board of Alcoholic Control, or may delegate such operation. The 
State Board of Health and the State Department of Public Welfare shall act in 
an advisory capacity in the operation of these facilities. (1949, c. 1206, s. 1.) 

§ 122-2. Power to acquire and hold property. — The State Hospital 
at Morganton, the State Hospital at Goldsboro, the State Hospital at Raleigh, 
and the State Hospital at Butner, and any institution established, operated and 
maintained by the North Carolina Hospitals Board of Control, may each acquire 
and hold, for the purpose of its institution, real and personal property by devise, 
bequest, or by any manner of gift, purchase or conveyance whatsoever. (1899, 
ec: 1, sn 2} Revs sa4o435c@show s+6152; (1947 1101537718003 rel CS Ome mC Am ome e 


Editor’s Note. — The 1947 amendment 
deleted the reference to the State Hospital 
at Raleigh and inserted the words “and any 
institution established, operated and main- 


Board of Control.” 

The 1955 amendment made this section 
applicable to the State Hospital at Raleigh 
and the State Hospital at Butner. 


tained by the North Carolina Hospitals 


§ 122-2.1. Power to acquire and hold property conveyed by federal 
government.—The North Carolina Hospitals Board of Control shall be and 
is authorized and empowered to accept, acquire and hold any real or personal 
property conveyed to it by an agency of the federal government with such re- 
versionary restrictions imposed upon it by federal statute. The North Carolina 
Hospitals Board of Control may use and maintain such property in the same 
manner as if it held title in fee simple, and may construct such buildings upon 
it as are necessary to accomplish the purposes of the institution. (1947, c. 


DOs Sade) 


§ 122-3. Division of patients among the several institutions under 
the North Carolina Hospitals Board of Control.—The State Hospital at 
Raleigh, the State Hospital at Morganton, and the State Hospital at Butner 
shall be exclusively for the accommodation, maintenance, care and treatment of 
white mentally disordered persons of the State, and the State Hospital at Golds- 
boro shall be exclusively for the accommodation, maintenance, care and treat- 
ment for the colored mentally disordered, epileptic, feeble-minded, and inebriate 
of the State. 
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White epileptics shall be admitted to the State Hospital at Raleigh as now 
provided by law, and may by action of the North Carolina Hospitals Board of 
Control be transferred to another institution under the North Carolina Hospitals 
Board of Control when in the opinion of the Board such is in the best interests 
of the epileptic patients and the institutions. 

The North Carolina Hospitals Board of Control shall have the authority to 
establish rules and regulations not contrary to law governing the admission of 
persons to any State hospital or other institution under its control which is now 
or may be established. Clerks of superior court of the several counties of the 
State may make commitments to such institutions in the same manner now 
provided by law for the several State hospitals and Caswell Training School. 

The North Carolina Hospitals Board of Control is hereby given authority to 
admit certain classes of patients to any one of the institutions under its control 
and shall notify the clerks of the superior court of its action. Sections 116-129 
through 116-137 shall apply to any colonies for feeble-minded persons and to 
feeble-minded persons held in any colonies providing that § 116-135 shall apply 
Opietomcaswell Training sochiogiem ©0.5-,S.40 10321929 c.. 205, s.. 1; 1933, 
gecesi O43, (COL 32 ehO4 ae GAO e902, S909) 194700. 25578 S02 1957, ¢. 


P52 4841.) 

Editor’s Note. — The 1933 amendment 
placed colored epileptic and feeble-minded 
under the jurisdiction of the State Hos- 
pital at Goldsboro. The 1945 amendment 
substituted “mentally disordered” for “in- 


” 


sane.” And the 1947 amendment rewrote 
this section as previously amended. 

The 1957 amendment inserted in the first 
paragraph the reference to the State Hos- 
pital at Butner. 


§ 122-4. Division of territory among the several institutions under 
the North Carolina Hospitals Board of Control.—It shall be the duty of the 
North Carolina Hospitals Board of Control to designate territories for the 
State Hospital at Raleigh, the State Hospital at Morganton and any State hospi- 
tals or institutions now or hereafter established for the admission of the white 
mentally disordered persons of the State, with authority to change said territories 
when deemed necessary. It shall notify the clerks of superior court of the counties 
of the territories designated and of any change of these territories. (C. S., s. 
Clore, @ 200,05, 1; 1933;sersqees al 1943. coy 32, 164° 1945). ¢. 952, 
S95 1947 sc. 537; S216.) 

Editor’s Note. — The 1947 amendment 
rewrote this section as changed by pre- 
vious amendments. 


§ 122-5. Care and treatment of Indians in mental hospitals——The 
authorities of the State Hospital at Raleigh and the State Hospital at Morganton 
may also receive for care and treatment mentally disordered, epileptic, and in- 
ebriate Indians who are resident within the State, and who may, within the dis- 
cretion of the superintendent, be assigned to any of the wards of the hospitals. 
CLO LO meree 1 SOG Sse 61545" OAS ee On 2 Mis IO 1947, ¢. 534; °s.(75) 

Editor’s Note. — The 1945 amendment sane,” and the 1947 amendment rewrote 
substituted “mentally disordered” for “in- the section. 


§ 122-6. Epileptics who are mentally disordered cared for at Ra- 
leigh, Goldsboro and other hospitals.—Whenever it becomes necessary for 
any person of this State afflicted with the disease known as epilepsy and who is 
mentally disordered to be confined or to receive hospital treatment, such person 
shall be committed by the clerks of superior court of the several counties in 
the manner now provided by law for the commitment of mentally disordered 
persons to the several hospitals for the mentally disordered. Commitment of 
negro epileptic persons shall be made to the State Hospital at Goldsboro. Com- 
mitment of white epileptic persons shall be made to the State Hospital at Raleigh. 
The superintendents of the State hospitals to which such epileptic persons have 
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been committed or transferred shall receive, care for, maintain and treat such 
persons as are afflicted if necessary to prevent them from becoming public 
charges, to the extent of the facilities of the hospital. 

Charges for the patients shall be made in the same manner as now provided 
by law for care of mentally disordered persons. (1909, c.) 910) ssi p92) oe 
S) O15 See 94 Rew O57, sual 21 O47 53/S or 1957, Cc. 2b cmamee) 

Editor’s Note. — The 1945 amendment The 1957 amendment inserted in the first 
substituted “mentally disordered” for “in- sentence the words “and who is mentally 
sane,” and the 1947 amendment rewrote disordered.” 
the section. 


§ 122-7. Management of certain institutions by unified board of di- 
rectors; appointment; quorum; term of office.—The following institutions 
of this State shall be under the management of one board of directors composed 
of fifteen members, all of whom shall be appointed by the Governor of North 
Carolina: The State Hospital at Raleigh, the State Hospital at Morganton, the 
State Hospital at Goldsboro, the State Hospital at Butner, the Caswell Training 
School at Kinston, the Butner Training School, and the Goldsboro Training 
School In order that all sections of the State shall have representation on said 
board, the Governor shall name one member from each congressional district 
of the State and three members at large on said board. The board of directors to 
be named from congressional districts shall be divided into four classes of three 
directors each, the first class to serve for a period of one year, the second class 
to serve for a period of two years, the third class to serve for a period of three 
years, the fourth class to serve for a period of four years, and the three directors 
at large to serve for a period of four years, and at the expiration of their respec- 
tive terms of office all appointments shall be for a term of four years, except 
such as are made to fill unexpired terms. FEjight directors shall constitute a 
quorum. 

Members of the board shall serve for terms as prescribed above, and until 
their successors are appointed and qualified. The Governor shall have the power 
to remove any member of the board whenever in his opinion it is to the best 
interest of the State to remove such person, and the Governor shall not be re- 
quired to give any reason for such removal. (1921, c. 183, s. 2; C. S., s. 6159(a) ; 
1925,,c: 306, s. 35 1943, c. 136, .s. 2; 1945, ¢. 925°) s i195 Jecenle 3 2eecmom 


Editor’s Note. — The 1943 amendment 
rewrote this section to provide for a uni- 
fied board of directors instead of separate 
boards for each institution. And the 1945 
amendment rewrote the first paragraph, 
omitting former provisions relating to the 
Senate’s confirmation of the Governor’s 
appointments. 

The 1957 amendment made this section 
also applicable to the State Hospital at 
Butner, the Butner Training School, and 
the Goldsboro Training School. 

For comment on the 1943 amendment to 


this and the two following sections, see 21 
IN Ce tawelvevesooe 

Consent of Senate to Appointments.— 
Under this section prior to the 1945 
amendment, the consent and approval of 
the Senate was required for a valid ap- 
pointment by the Governor to fill unex- 
pired terms as well as full terms. State v. 
Croom, 167 N, C 223,83 S» Es 3545904). 
overruling State Prison v. Day, 124 N. C. 
362, 32 S. E. 748 (1899), and distinguishing 
Boynton v. Heartt, 158 N. C. 488, 74 S. E. 
470 (1912). 


§ 122-8. Powers and duties of unified board of directors.—Wherever 


in any of the sections of this chapter and in the sections under article twelve, 
chapter 116, the board of directors or board of trustees is referred to, it shall 
be construed that the unified board of directors of the said institutions shall have 
all the powers conferred and duties imposed heretofore upon the separate boards 
of directors or boards of trustees of the several institutions herein mentioned and 
said powers and duties shall be exercised and performed as to each of the institu- 
tions by the unified board of directors herein provided for; and the said board 
shall be responsible for the management of the said institutions and the disburse- 
ment of appropriations made for the maintenance and permanent enlargement and 
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repairs of the said institutions, subject to the provisions of the Executive Budget 
Act, and said board shall make an annual report to the Governor, and oftener if 
called for by him, of the condition of each of the said institutions and shall 
make biennial reports to the Governor, to be transmitted by him to the General 
Assembly, of all moneys received and disbursed by each of the said institutions. 
Wherever the words “board of directors” or “board of trustees” are used in any 
of the laws of this State with reference to the institutions enumerated in § 122-7, 
the same shall mean the unified board of directors provided for in § 122-7. (1921, 
MOOR Sam C..5-) Sa Ol) eet 51en 1308 S. 155) 
Editor’s Note. — The 1943 amendment 
rewrote this section. 


§ 122-8.1. Disclosure of information, records, etc.—No superintend- 
ent, physician, psychiatrist or any other officer, agent or employee of any of the 
institutions or hospitals under the management, control and supervision of the 
North Carolina Hospitals Board of Control shall be required to disclose any in- 
formation, record, report, case history or memorandum which may have been 
acquired, made or compiled in attending or treating an inmate or patient of said 
institutions or hospitals in a professional character, and which information, rec- 
ords, reports, case histories and memorandums were necessary in order to pre- 
scribe for or to treat said inmate or patient or to do any act for him in a pro- 
fessional capacity unless a court of competent jurisdiction shall issue an order 
compelling such disclosure: Provided that where a person or persons are de- 
fendants in criminal cases and a mental examination of such defendants has been 
ordered by the court, the North Carolina Hospitals Board of Control through 
its agents and officers may transmit the results or the report of such mental ex- 
amination to the clerk of said court and to the solicitor or prosecuting officer 


and to the attorney or attorneys of record for the defendant or defendants. (1955, 
ONASIE CR MEAD) 


§ 122-9. Building committee; selection; duties.—It shall be the duty 
of the board of directors herein provided for to select and appoint from its number 
a building committee, who shall be specially charged with the duty of supervision 
of the buildings to be built or repaired from appropriations made to said institu- 
Honsspbyntie (Genetal a Assembly vofathis (States (1921) 6010 183,..s, 4; C..S.y s. 
6159(c) ; 1943, c. 136, s. 4.) 


Editor’s Note.—Prior to the 1943 amend- 
ment there was a building committee for 
each institution. 

Architect Not State Employee. — An 
architect selected by the building commit- 
tee under the authority conferred by this 
section, and who is to bear all the expenses 


incidental to carrying out his work, being 
paid on the basis of a percentage of the 
moneys expended, is an independent con- 
tractor and not a State employee. Un- 
derwood v. Com’r of Internal Revenue, 56 
F. (2d) 67 (1982). 


§ 122-10: Repealed by Session Laws 1957, c. 1232, s. 4. 
§ 122-11. Meetings of directors.—The board of directors shall convene 


annually at each of the institutions enumerated in § 122-7 at a time to be fixed 
by such board and at such other times as it shall appoint, and investigate the ad- 
ministration and condition of said institutions. (1899, c. 1, s. 8; Rev., s. 4550; 
Pol 7peee On Sol Cor o..rs. C1611 045m] 308s). 5.) 

Editor’s Note.—Prior to the 1943 amend- 
ment the former boards were required to 
meet in April and at such other times as 


§ 122-11.1. Organization of board: officers. — The said board of di- 
rectors is hereby authorized and given full power to meet and organize and from 


their number select a chairman and to elect a secretary who may or may not be 
a member of the board. (1943, c. 136, s. 6.) 
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they should appoint, also to make reports 
to the General Assembly. 
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§ 122-11.2. Superintendent of Mental Hygiene.—The board of direc- 
tors is hereby authorized and given full power to employ a general Superintendent 
of Mental Hygiene and prescribe his duties and his salary shall be fixed by the 
Governor subject to the approval of the Advisory Budget Commission. The 
said Superintendent shall be a person of demonstrated executive ability and a 
doctor of medicine who shall have had special education, training and experience 
in psychiatry and in the treatment of mental diseases, and he shall be a person 
of good character and otherwise qualified to discharge his duties. He shall be 
employed for a period of six years from and after the date of his selection, unless 
sooner removed therefrom by the board for incompetence or misconduct. He 
shall devote his full time to the duties of his employment. 

The board of directors shall provide the said Superintendent with such steno- 
graphic and clerical assistance as it may deem necessary. ‘The salary of said 
Superintendent and the expenses incident to equipping and maintaining his of- 
fice, including stenographic and clerical assistance, shall be paid out of the ap- 
propriations. Upon the request of the board of directors the State Board of 
Public Buildings and Grounds shall provide suitable office space in the city of 
Raleigh for said Superintendent. (1943, c. 136, s. 7; 1945, c. 925, s. 2; 1957, 
Cn04 [Aes o nie eam, S00.) 


Editor’s Note. — The 1945 amendment shall» serve as secretary to the board of 


increased the period of employment from 
two to six years. 

Prior to the first 1957 amendment the 
salary was fixed by the board of directors. 
The second 1957 amendment deleted from 
the end of the first paragraph the words 
“and shall hold no office except that he 


directors, if the board so orders.” It also 
deleted the words “made to the several 
institutions herein mentioned and on such 
pro rata basis as the board of directors 
shall in their judgment fix and determine” 
formerly appearing at the end of the sec- 
ond sentence of the second paragraph. 


§ 122-11.3. Business manager for institutions.—The board of direc- 
tors is hereby authorized and given full power to employ a general business 
manager for the institutions enumerated in § 122-7, and his salary shall be fixed 
by the Governor subject to the approval of the Advisory Budget Commission. 
Subject to the supervision, direction and control of the board of directors, the 
said general business manager shall perform the duties set out in this section 
and all other duties which the board of directors may prescribe. The said general 
business manager shall be a person of demonstrated executive and business 
ability who shall have had training and experience in fiscal administration and 
in the management of physical plants, properties and equipment of public in- 
stitutions or comparable enterprises, and he shall be a person of good character 
and otherwise qualified to discharge his duties. Under the direction of said 
board, said general manager shall have full supervision over the fiscal manage- 
ment and over the management and control of the physical properties and equip- 
ment of the institutions enumerated in § 122-7. All personnel or employees of 
said institutions engaged in any aspect of the business management or supervision 
of the properties or equipment of any of said institutions shall be responsible to 
and subject to the supervision and direction of said general business manager 
with respect to the performance or exercise of any duties or powers of business 
management or financial administration. 

The said general business manager shall be employed for a period of six years 
from and after the time of his selection, unless sooner removed by the board 
for incompetence or misconduct. He shall devote his full time to the duties of 
his employment and shall hold no other office or position of employment. 

The board of directors shall provide the said general business manager with 
such stenographic and clerical assistance as it may deem necessary. The salary 
of said business manager and the expenses incident to equipping and maintaining 
his office, including stenographic and clerical assistance, shall be paid out of the 
appropriations made to the State Hospitals Board of Control. Upon the request 
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of the board of directors the State Board of Public Buildings and Grounds shall 
provide suitable office space in the city of Raleigh for said general business 
manager in conjunction with the office space provided for the General Super- 
intendent of Mental Hygiene hereinbefore provided for. (1943, c. 136, s. 7%; 


Mos bpicao2oe so 1957) ceo4l sitl4s cal Z32aisa.6)) 


Editor’s Note. — The 1945 amendment 
increased the period of employment in the 
second paragraph from two to six years. 

Prior to the first 1957 amendment the 
salary was fixed by the board of directors. 
The second 1957 amendment substituted at 


paragraph the words “State Hospitals 
Board of Control’ for the words “several 
institutions hereinbefore mentioned and on 
such pro rata basis as the board of direc- 
tors shall in its judgment fix and deter- 
mine.” 


the end of the second sentence of the third 


§ 122-11.4. Monthly reports to general Superintendent of Mental 
Hygiene.—The superintendent of each of said institutions shall make monthly 
reports to the general Superintendent of Mental Hygiene in such manner and 
detail as the board of directors may prescribe. (1943, c. 136, s. 8.) 


§ 122-11.5: Repealed by Session Laws 1945, c. 925, s. 4. 


§ 122-11.6. Outpatient mental hygiene clinics.—The North Carolina 
Hospitals Board of Control is authorized to establish, in its discretion, outpatient 
mental hygiene clinics at any of the institutions under its control, and to operate 
such outpatient facilities as are essential for its inservice training program in 
Doyciiatiie caterand treatment. (10457c.81 30s, 11955) ¢) 155, 's. 2:) 

Editor’s Note—The 1955 amendment, 
effective July 1, 1955, rewrote this section. 


§ 122-11.7. Compensation of board of directors.—The members of 
the board of directors shall be paid the sum of seven dollars ($7.00) per day and 
actual expenses while engaged in the discharge of their official duties. (1943, c. 
13695-2125) 


§ 122-11.8. Title of board of directors.—The board of directors pro- 
vided for in § 122-7 shall be known and designated as “North Carolina Hospitals 
Board. or Controlie:( 1943) c..13G.054 13.) 


§ 122-12. Bylaws and regulations.—The board of directors shall make 
all necessary bylaws and regulations for the government of each of said institu- 
tions, among which regulations shall be such as shall make the institutions as 
nearly self-supporting as is consistent with the purpose of their creation. (1899, 
Cmlnse 14 Rev.g ss4501 3/1917; c: 15086 0h a GC. So) 's.. 6162 321943, 2c. (136, 's. 10.) 


Editor’s Note. — By virtue of the 1943 
amendment the first part of this section 
was rephrased. 

This section declares the policy of the 


State Hospital for the Insane at Raleigh 
as well as for the operation of similar in- 
stitutions. State v. Security Nat. Bank, 207 
N. C. 697, 178 S. E. 487 (1935). 


State with respect to the operation of the 


§ 122-13. Transfer of patients from one hospital to another; trans- 
fer of funds.—The North Carolina Hospitals Board of Control is authorized 
to make such rules and regulations as in its discretion may seem best for the 
transfer of patients from one State hospital or institution under its control to 
another State hospital or institution under its control; and it is further authorized 
and empowered to transfer from one State hospital for the mentally disordered 
any funds appropriated for permanent improvement or maintenance, if in their 
discretion and judgment it may become advisable or necessary. (1919, c. 330; 
Oo 510163591947 ci 537, so 95) 

Editor’s Note. — The 1947 amendment 
rewrote this section. 
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§ 122-13.1. Transfer of patients from Psychiatric Training and 
Research Center at Chapel Hill to State hospital or institution under 
control of North Carolina Hospitals Board of Control.—When it is deemed 
desirable that any patient of the Psychiatric Training and Research Center at the 
South Wing of the North Carolina Memorial Hospital at Chapel Hill be trans- 
ferred to a State hospital or institution under the control of the North Carolina 
Hospitals Board of Control such a transfer may be effected upon the approval 
of the superintendent of the appropriate State hospital and the recommendation 
of the Director of the Inpatient Service of the Psychiatric Training and Research 
Center. A certified copy of the commitment on file at the Psychiatric Training 
and Research Center and the order of the Director of the Inpatient Service shall 
be sufficient warrant for holding the mentally disordered person by the officials 
of the appropriate State hospital. (1955, c. 1274, s. 1.) 


§ 122-14. Delivery of inmates to federal agencies. — The directors 
and superintendents of the State Hospital at Raleigh, the State Hospital at 
Morganton and the State Hospital at Goldsboro are hereby authorized, empow- 
ered and directed to transfer and deliver to the United States Veterans Bureau or 
other appropriate department or bureau of the United States government or to 
the representatives or agents of such Veterans Bureau or other department or bu- 
reau of said government, all inmates or prisoners, being soldiers or sailors who 
have served at any time in any branch of the military or naval forces of the 
United States, who are now in or may hereafter be committed to said hospitals. 
And said directors and superintendents shall take from such Veterans Bureau or 
other department or bureau of said government, or its duly accredited representa- 
tives or agents, receipts or acknowledgments showing the delivery of such in- 
mates or prisoners so transferred to the United States government for the pur- 
pose of treatment under the laws and regulations of said government with re- 
spect to insane persons who have served in the military or naval forces of the 
United States, (1925; c. 51, s. 1; 1945, c. 925,56) 5* 1947, co 6236s aie eiGaas 
CHO/O eS o815%) 

Editor’s Note. — The 1945 amendment The 1953 amendment substituted “or” 
made this section applicable to the State for “of” immediately before the word “ac- 
Hospital at Morganton, and the 1947 knowledgments” in line twelve. 
amendment struck out the word “insane” Cited in State v. Security Nat. Bank, 207 
formerly appearing before the word “in- N. C. 697, 178 S. E. 487 (1935). 
mates” in line seven. 


§ 122-15. Transfer of inmates to general wards.—The directors and 
superintendents of the State Hospital at Raleigh and the State Hospital at Golds- 
boro are hereby authorized, empowered and directed to transfer from the wards 
in said hopsitals set apart for the dangerous insane to the general wards any of 
the inmates or prisoners therein who, in the judgment of said directors and su- 
perintendents, have reached such a state of improvement in their mental condi- 
tion as to justify such transfer. (1925, c. 51, s. 2.) 


§ 122-16. Board may make ordinances; penalties for violation. — 
Authority is hereby conferred upon the board of directors of the State hospitals 
for the insane and upon the board of directors and superintendent of the North 
Carolina School for the Deaf to enact ordinances for the regulation and deport- 
ment of persons in the buildings and grounds of the institutions, and for the 
suppression of nuisances and disorder, and when adopted the ordinances shall 
be recorded in the proceedings of the said board and printed, and a copy posted 
at the entrance to the grounds, and not less than three copies posted at differ- 
ent places within the grounds, and when so adopted and printed, and posted 
up, the ordinances shall be binding upon all persons coming within the grounds. 
Such boards are empowered and directed to prescribe penalties for the viola- 
tion of each section of the ordinances so adopted, and if any person violates a 
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section of the ordinances, the penalty prescribed may be recovered in a civil ac- 
tion instituted in the name of the hospital against the person offending, before 
any justice of the peace in the county in which the hospital is situated, and the 
sum so recovered shall be used as the board of directors shall direct. Violation 
of any ordinances so made shall be a misdemeanor, punishable by fine not ex- 
ceeding fifty dollars or imprisonment not exceeding thirty days. (1899, c. 1, s. 
Boel Iec, 027% Reverse coun 4550 21915 ce 14 sie 3 191 /9en150+s. 1>-C S., 
s. 6164.) 


§ 122-17. Executive committee appointed. — The board of directors 
shall, out of their number, appoint five members as an executive committee, who 
shall hold their respective offices as such for one year, and shall have such powers 
and be subject to such duties as the board of directors may delegate to them. 
(aio ee Blais JOLIN CVs, 5.404001 Ol/e ce lose hh ylos9.45.,01095:19452 ¢, 925, s:.6.) 

Editor’s Note. — The 1945 amendment 
increased the members from three to five. 


§ 122-18: Repealed by Session Laws 1957, c. 1232, s. 7. 


§ 122-19. Application of funds belonging to hospitals.—All moneys 
and proceeds of property given to any hospital, and all moneys arising from the 
sale of any real estate which may be owned by such hospital shall be paid into 
the State treasury, and all donations in which there shall be special directions 
for their application shall be kept as a distinct fund and faithfully applied, as 
the donor may have directed; and the same hospital shall be supported by appro- 
priations from the State treasury. But the proceeds arising from the sale of 
personal property belonging to a hospital, the board paid by private patients, 
rentals from real estate, and money from any other sources, except the sale of 
reai estate, shall remain with the hospital and be used as the board of directors 
may determine. An account of the proceeds of all such income and its expendi- 
ture shall be carefully kept and published in the report to the General Assembly. 
GsoOm cals. 34, Rev: )s. 49523, Garo. ss OlO/2) 


§ 122-20. Board of Public Welfare and General Assembly, visitors; 
Board to make report.—The State Board of Public Welfare and the members 
of the General Assembly shall be ex officio visitors of all hospitals for the in- 
sane. It shall be the duty of the State Board of Public Welfare to visit the 
hospitals from time to time, as they may deem expedient, to examine into their 
condition, and make report thereon to the General Assembly, with such sugges- 
tions and remarks as they may think proper. (1899, c. 1, s. 37; Rev., s. 4554; 
dO cml oO msanle: Gi 52's O108.2 U5 Aem LOO us], ) 

Editor’s Note. — The 1957 amendment fare” for “State Board of Charities and 
substituted “State Board of Public Wel- Public Welfare.” 


§ 122-21. Fiscal year.—The close of the fiscal year shall be that estab- 
lished for all State agencies. (1899, c. 1, s. 38; Rev., s. 4558; C. S., s. 6169; 
1047 Ca007.55 910%) 

Editor’s Note. — The 1947 amendment 
rewrote this section. 


§ 122-22. Court may remit penalties imposed under this chapter.— 
Whenever suit shall be brought against a sheriff or board of county commission- 
ers for the recovery of a penalty prescribed for doing an act forbidden, or fail- 
ure to do any act required by this chapter, the judge or justice of the peace before 
whom the action is tried may order so much of said penalty to be remitted as in 
his judgment should be remitted to meet the ends of justice, and he shall enter 
up judgment for the amount of the penalty, to be discharged by the payment of 
such a sum as he may think just, and the costs of the action. In fixing the amount 
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to be remitted (if the judge or justice should think the remission of any part 
proper), he shall consider the costs and expenses that the plaintiff may have been 
put to, and he should also consider the conduct of the defendants; and there 
ought to be no remission when the act of the defendants is wanton or contuma- 
cious, or is grossly negligent. (1899, c. 1, s. 57; Rev., s. 4557; C. S., s. 6170.) 


§ 122-23. Assisting inmate to escape; misdemeanor.—lIf any person 
shall assist any inmate of any State hospital to escape therefrom he shall be guilty 
of a misdemeanor. (1899, c. 1, s. 53; Rev., s. 3694; C. S., s. 6171.) 


WARTICL | 2s 
Officers and Employees. 


§ 122-24. Directors and superintendents not personally liable.—No 
director or superintendent of any State hospital shall be personally liable for any 
act or thing done under or in pursuance of any of the provisions of this chapter. 
(1899, c. 1, s. 31; Rev., s. 4560; C. S., s. 6172.) 

Liability for Wrongful Acts of Dis- from, cannot be held responsible in dam- 
charged Patient—The directors and super- ages by the subsequent killing by such pa- 
intendent of a hospital for the insane act- tient»-of another under a charge of negli- 
ing under the provisions of section 122-67, gence. Bollinger v. Rader, 151 N. C. 383, 
in discharging or releasing a patient there- 66 S. E. 314 (1909). 


§ 122-25. Superintendent; appointment, term of office, qualifica- 
tions, and removal.—tThe board of directors shall appoint a superintendent of 
each of said institutions and prescribe his duties. He shall be a skilled physician, 
educated to his profession, of good moral character, of prompt business habits, 
and of kindly disposition. He shall hold office for six years from and after his 
appointment, unless sooner removed by said board, who may, for infidelity to his 
trust, gross immorality, or incompetency to discharge the duties of his office, fully 
proved and declared, and the proofs thereof recorded in the book of their pro- 
ceedings, remove him and appoint another in his place. (1899, c. 1, s. 69; Rev., 
SEO Ol / aero mcw its Ce S.,)s: 61735) 


§ 122-26: Repealed by Session Laws 1957, c. 1232, s. 8. 


§ 122-27. Superintendent to notify of escape or revocation of pro- 
bation of inmate.—When any patient of a State hospital who has been released 
therefrom on probation has breached the conditions of his probation, or when any 
patient has escaped, the superintendent of the hospital shall immediately notify 
the sheriff and clerk of court of the county from which the patient was com- 
mitted; if the superintendent has reasonable grounds to believe that the patient 
is in any other county, he may also notify the sheriff of such county. Upon re- 
ceipt of such notice, it shall be the duty of the sheriff to return such patient to 
the hospital from which he has escaped or has been released on probation, The 
expense of returning such patient shall be borne by the county of such patient’s 
legal settlement. (1899, c. 1, s. 27; Rev., s. 45633 CS), s5 61753-1927 ecw 
bt oR CL 952 es.012 Ons ie. 200.05 1 1955.0 88 7aeoaee 

Editor’s Note——The 1953 amendment _ sician, and the 1955 amendment rewrote the 
eliminated a former requirement that the section. 
superintendent notify the committing phy- 


§ 122-28. Physicians; appointment and removal.—Each superintend- 
ent shall appoint one or more physicians, the number to be fixed by the Board 
of Control. The superintendent shall have the power to prescribe the duties of 
each physician, and may suspend him, or any employee, for thirty days, for in- 
subordination, immorality, neglect of duty, or incompetence, and, by and with the 
advice of the general superintendent and the executive committee of the Board 
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of Control, may remove such physician, or employee, for like cause. Each phy- 
sician shall hold his office for two years, unless removed for cause, which shall 
be specified and the action of the superintendent and the general superintendent 
reported to the Board of Control, which shall record the same on its minutes. 
ele mcraly Stel Os hevercu aoa Cas. s 01/6 195/20 1.232. e8. 9%) 

Editor’s Note. — The 1957 amendment 
rewrote this section which formerly re- 
lated to assistant physicians. 


§§ 122-29, 122-30: Repealed by Session Laws 1957, c. 1232, ss. 10, 11. 


§ 122-31. Salaries of superintendent and employees.—The board of 
directors shall fix the salaries and compensation of the superintendent, and the 
officers and employees whose services may be necessary for the management of 
the hospitals under charge of said board. ‘The salaries shall not be diminished 
during the term of the incumbents. (1899, c. 1, s. 12; Rev., s. 4567; 1917, 
Cm MSm uel. 0.,/S.: 01/0 Ob SGm2 50,06. 5 2.) 

Editor’s Note—The 1953 amendment except such rooms in the hospital for the 
struck out the former last sentence of this use of his family, and such articles of food 
section which read: “The salary of the produced on the premises, as said board 
superintendent shall be a sum certain, of directors may permit.” 
without other compensation or allowance, 


§ 122-32. Directors to keep record of proceedings; clerk.—The board 
of directors shall cause all their proceedings to be faithfully and carefully written 
and recorded in books, and to this end may employ a clerk, and pay him a rea- 
sonable compensation for his services. The books shall, at all times, be open to 
the inspection of the General Assembly. (1899, c. 1, s. 36; Rev., s. 4568; 1917, 
Peo ese Ce 4 6) 0180, ) 


§ 122-33. Superintendent or business manager may appoint em- 
ployees as policemen, who may arrest without warrant.—The superin- 
tendent or business manager of each hospital, the superintendent of the North 
Carolina School for the Deaf and Dumb, and the superintendent of the Caswell 
Training School, are each hereby empowered to appoint such number of dis- 
creet employees of their respective hospitals or schools as they may think proper, 
special policemen, and within the grounds of such hospital or school the said 
employees so appointed policemen shall have all the powers of policemen of in- 
corporated towns. ‘They shall have the right to arrest without warrant persons 
committing violations of the State law or the ordinances of that hospital or school, 
in their presence, and within the grounds of their hospital or school, and carry 
the offenders before some justice of the peace for trial. The justice of the 
peace shall issue a warrant and proceed as in other criminal cases before him. 
Some eleus, 09 1901, cr 627 Revessss A000; Cas. s, O18) 192) 68207 21957; 
Griz oe Las) 

Editor’s Note-—-The 1957 amendment 
inserted the words “or business manager” 
near the beginning of this section. 


§ 122-34. Oath of special policemen.—Before exercising the duties of a 
special policeman, the employees appointed, as in the preceding section, shall take 
an oath of office before some justice of the peace of the county, or other officer 
empowered to administer oaths, and the same shall be filed with the records of 
the board of directors. The oath of office shall be as follows: 
tatero rs Optin Caroling, 4 aide neee an able County. 

TARR 4 CRAIN. o do solemnly swear (or affirm) that I will well and truly 
execute the duties of office of special policeman in and for the State hospital at 
[OL ae a era , according to the best of my skill and ability and according to 
law; and that I will use my best endeavors to enforce all the ordinances of ‘said 
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hospital, and to suppress nuisances, and to suppress and prevent disorderly con- 
duct within said grounds. So help me, God. 

Sworn and subscribed before me, this .... day of ........ 4 A.LDia ene ae 
(1899, c. 1, s. 56; 1901, c. 627; Rev., s. 4570; C. S., s. 6182.) 


§ 122-35. Volunteer firemen among employees rewarded.—The board 
of directors shall have power to provide benefits, to be paid to any employee of 
the hospital who shall be injured while discharging the duties of a volunteer fire- 
man. And the board may inaugurate a system by which a fund is raised to pro- 
vide suitable benefits for said firemen, and may contribute from the funds of the 
hospital for that purpose. ‘The volunteer firemen at the various hospitals shall 
not share in the State Firemen’s Relief Fund. (1899, c. 1, s. 59; Rev., s. 4571; 
LOU 7c ploU ect eeC oe clo.) 


ARTICLE 3. 
Admission of Patients. 


§ 122-35.1. Definitions of mental disease, mental defective, etc.— 
The words “mental disease’, “mental disorder” and “mental illness” shall mean 
an illness which so lessens the capacity of the person to use his customary self- 
control, judgment, and discretion in the conduct of his affairs, and social rela- 
tions as to make it necessary or advisable for him to be under treatment, care, 
supervision, guidance, or control. The terms shall be construed to include 
“lunacy”, “unsoundness of mind”, and “insanity”. 

A “mental defective” shall mean a person who is not mentally ill but whose 
mental development is so retarded that he has not acquired enough self-control, 
judgment, and discretion to manage himself and his affairs, and for whose own 
welfare or that of others, supervision, guidance, care, or control is necessary or 
advisable. The term shall be construed to include “feeble-minded”, “idiot”, and 
Sinbectlo mal IO/seGwl252,0s. 010.) 


§ 122-36. Persons entitled to immediate admission if space avail- 
able.—Any resident of North Carolina who has been legally adjudged by a 
clerk of court or other properly authorized person in accordance with the provi- 
sions of this chapter to be mentally disordered or a proper person to be com- 
mitted to a State hospital for observation shall, if space is available, be entitled 
to immediate admission in the State Hospital at Morganton, the State Hospital at 
Raleigh, the State Hospital at Goldsboro, or the State Hospital at Butner, in 
accordance with the principles of division of race and residence prescribed in 
this chapter. No resident of this State who has been legally adjudged mentally 
disordered or a proper subject for observation and who has been presented to 
the superintendent of the proper State hospital for the mentally disordered as 
provided in this article, shall be refused admission thereto if space is available, 
but nothing in this article shall be construed to affect the discharge or transfer of 
patients as now provided by law. 

Upon the admission of any such person, the superintendent of the institution 
shall notify the clerk of the superior court who has committed such person as 
mentally disordered, or as a proper subject for observation. (1919, c. 326, ss. 
PROC. Ss Ol S41 9450, 952.513 1957 1c 12am las) 

Editor’s Note. — The 1945 amendment The 1957 amendment made this sec- 
substituted “mentally disordered” for “in- tion applicable to the State Hospital at 
sane,” made the right to immediate admis- Butner. 


sion dependent upon space being available, For article on hospitalization of the men- 
and added the second paragraph. tally ill, see 31 N. C. Law Rev. 274. 
§ 122-37. Mental defectives admitted. — Any person with mental 


deficiency who in addition is suffering from epilepsy or a mental disorder may 
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be admitted to the proper State hospital for the mentally disordered. Mental de- 


fective delinquents and low grade idiots who are unable to look after their own 


persons may be admitted to the Caswell Training School. (1899, c. 1, s. 18; 
revense45/2 8Gs SiSnOloo 9334093424502 19454 cr 952, <5. 14.) 
Cross Reference.—As to training school Editor’s Note. — The 1945 amendment 


for feeble-minded negro children, see §§ rewrote this section. 


116-142.1 through 116-142.10. 


§ 122-38. Priority given to indigent patients; payment required 
from others.—In the admission of patients to any State hospital, priority of 
admission shall be given to indigent persons; but the board of directors may 
regulate admissions, having in view the curability of patients, the welfare of the 
institutions, and the exigencies of particular cases. The board of directors may, 
if there be sufficient room, admit other than indigent patients, upon proper com- 
pensation, based upon the ability of the patient or his estate to pay. Where the 
clerk of court or the superintendent of the hospital has doubt as to the indigency 
of the mentally disordered person, he shall refer the question to the county de- 
partment of public welfare for investigation. If any patient of any State hospital 
shall require private apartments, extras, or private nurses, the directors, if 
practicable, shall provide the same at a fair price to be paid by such patient. 
Upon the death of any nonindigent patient, the State hospital may maintain an 
action against his estate for his support and maintenance. (1899, c. 1, s. 44; 
Fev esto /.5ee1 015, 0. 254-919) fcmloU a6 felis GC. S,,85.¢01804)-1945.160,952. s: 
PPO S/O 202,855.15.) 

Editor’s Note. — The 1945 amendment 
substituted “persons” for “insane” in the 


25 S. E. 963 (1896). 
Financial Status at Time of Admission 


first sentence, and “patient” for “inmate” 
in the fourth sentence. The amendment 
also rewrote the second sentence and in- 
serted the third sentence. 

The 1957 amendment deleted the words 
“for a period of five years prior to his 
death” formerly ending the last sentence. 

Meaning of “Indigent Persons.” — The 
term “indigent insane” [now “indigent per- 
sons” ], within the meaning of this section, 
includes all those who have no income 
over and above what is sufficient to sup- 
port those who may be legally dependent 


Need Not Be Determined.—It is not re- 
quired under this section that the directors 
of the hospital finally determine the status 
of a patient at the time of his admission, 
the financial status of the patient being 
subject to the vicissitudes of fortune. State 
v. Security Nat. Bank, 207 N. C. 697, 178 
S. Ev 487° (1935), 

Free Admission of Person Able to Pay 
Expenses. — Under this section an insane 
person able to pay expenses at the State 
Hospital is not entitled to free admission. 
Hospital v. Fountain, 128 N. C. 23, 38 S. E. 


on the estate. In re Hybart, 119 N. C. 359, 34 (1901). 


§ 122-39. Only bona fide residents entitled to care in State mental 
hospitals.—No clerk of superior court shall commit to any State hospital any 
mentally disordered person known to be a resident of another state or whose resi- 
dence is unknown unless he shall state that the mentally disordered person 
is known to be a resident of another state or that his residence is not known, and 
he shall give all available information concerning places in which he has been 
recently living. 

The legal residence of a person as to his being entitled to mental hospital care 
shall be determined between this and the other state or states as elsewhere pro- 


vided. 


No person who shall have removed into this State while mentally disordered or 
while under commitment to a mental hospital in any other state, nor any per- 
son not a resident of North Carolina but under commitment to any mental in- 
stitution, public or private, in this State shall be considered as a resident; and no 
length of residence in this State of such a person, while mentally disordered or 
under commitment, shall be sufficient to make him a resident of this State or 
entitled to State mental hospital care: Provided, however, that any person either 
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native born or a bona fide resident of this State continuously up to the time of 
his or her marriage to a nonresident of this State, and who since the marriage 
has become mentally disordered or insane as a result of which such person has 
been committed to a mental institution of the state of his or her residence at 
the time of such commitment, and such patient, in the meanwhile or prior there- 
to, has been divorced or deprived by death of his or her spouse, and whose 
family (father, mother, brothers or sisters, if any) of the patient’s former county 
residence of this State files with the clerk of the superior court of such former 
residence an application for commitment of such person to the appropriate State 
hospital for the insane in this State and the clerk of such court, after due ex- 
amination as in cases of residents of this State, finds that such person is a fit 
subject for care and treatment as an incompetent person, then, and in such 
event, the authorities of the appropriate State hospital for the insane in this 
State are authorized and empowered to receive such patient for care and treat- 
ment as a mentally incompetent person. (1899, c. 1, s. 18; Rev., ss. 3591, 4587; 
CaS, $:/0187 3 1945 sc BO nz ewe emt 047006.) 537 cS th lo ec Oe) 
Editor’s Note. — The 1945 amendment the section. 
substituted “mentally disordered” for “in- The 1957 amendment added the proviso 


” 


sane.” And the 1947 amendment rewrote at the end of the section. 


§ 122-40. Findings as to residence reported; commitment. — In 
every examination of an alleged mentally disordered person it shall be the duty of 
the clerk to particularly inquire whether the alleged mentally disordered person is 
a resident of this State, as hereinbefore set forth, and he shall state his findings 
upon the subject in his report to the superintendent of the hospital. If it is not 
possible to ascertain the legal residence of the alleged mentally disordered person 
and the clerk or the assistant clerk of court shall be of the opinion that 
the alleged mentally disordered person is a resident of this State, within the 
meaning of the law, and in all other respects would be a proper person to be com- 
mitted as mentally disordered or for observation, he shall state that he was 
unable to ascertain the legal residence of the alleged mentally disordered person 
and shall commit him to the proper State hospital in accordance with the princi- 
ples of divisions as to race and residence prescribed in this chapter. (1899, c. 1, 
s. 18; Rev., 's»4588 sCiiSense O18" 1945, 952,017 053 em 2 oC mom am 


Editor’s Note. — The 1945 amendment The 1953 amendment struck out the 
substituted “mentally disordered” for “in- words “or justice of the peace” formerly 
sane’ in the first sentence and rewrote the appearing after the word “clerk” in line 
second sentence. three. 


§ 122-41. County of settlement.—For the purposes of this chapter, the 
county of settlement of an alleged mentally disordered person shall be the county 
of his actual residence at the time of his commitment to the State hospital, not- 
withstanding where such person may have been temporarily out of the county of 
settlement, in a hospital, or under court order an inmate of some other State 
institution at the time of his commitment to a State hospital, the county 
ot residence shall not have been changed by his being temporarily out of his 
county, in a hospital, or by his confinement under court order. 

The provisions of this section shall not be construed as entitling a person to 
care and treatment in a mental hospital unless he is a bona fide citizen and resi- 
dent of this State, and was so before mental disease became manifest. (1899, 
ec. 1, s.. 28; Rev., s. 4574; C. S.,'s,6189> 1945, cc. 95261181947. .c Sogn i) 

Editor’s Note. — The 1947 amendment 


rewrote this section as changed by the 1945 
amendment. 


_§ 122-42. Affidavit of mental disorder and request for examina- 
tion.—When it appears that a person is suffering from some mental disorder and 
is in need of observation or admission in a State hospital, some reliable per- 
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son having knowledge of the facts shall make before the clerk of the superior 
court of the county in which alleged mentally disordered person is or resides, and 
file in writing, on a form approved by the North Carolina Hospitals Board of 
Control, an affidavit that the alleged mentally disordered person is in need of 
observation or admission in a hospital for the mentally disordered, together with 
a request that an examination into the mental condition of the alleged mentally 
disordered person be made. 

This affidavit may be sworn to before the clerk of the superior court, or the 
aeputyrcierk: of court. (C1899 "emis s..15> Rev.,-s.°4575: C.S., 6.6190; 1945, c. 
Bol Ott LU 4/5. Cc o/s os) 

Editor’s Note. — Prior to the 1945 
amendment the affiant was required to be c. 


affidavit. Subsequently Session Laws 1947, 
623, s. 2, purported to amend such 


a resident of the county in which the al- 
leged insane person resided. 
The 1947 amendment rewrote this sec- 


omitted form. 
Quoted in Jarman v. Offutt, 239 N. C. 
468, 80 S. E. (2d) 248 (1954). 


tion which formerly set out the form of 


§ 122-438. Clerk to issue an order for examination.—When an affi- 
davit and request for examination of an alleged mentally disordered person has 
been made, or when the clerk of the superior court has other valid knowledge of 
the facts of the case to cause an examination to be made, he shall direct two 
physicians duly licensed to practice medicine by the State and not holding any of- 
fice or appointment except advisory or consultative in the hospital to which com- 
mitment may be made, to examine the alleged mentally disordered person or shall 
have him brought to them in order to determine if a state of mental disorder 
exists and if it warrants commitment to one of the State hospitals or institutions 
for the mentally disordered. If the said physicians are satisfied that the alleged 
mentally disordered person should be committed for observation and admission 
into a hospital for the mentally disordered, they shall sign an affidavit to that 
effect on a form approved by the North Carolina Hospitals Board of Control. 

This affidavit may be sworn to before the clerk of the superior court, the as- 
sistant clerk of the superior court, or the deputy clerk of court, or a notary public. 
(S99 \cmlase 5 tRevi, s.45/6.5.Gb.aey O19 1 1945..¢..952).5..20% 1947;.c. 537, 
s. 14.) 


Editor’s Note. — The 1945 amendment  davit-application acts as intermediary in 


rewrote this section. 

The 1947 amendment also rewrote this 
section which formerly set out the form of 
affidavit. Subsequently Session Laws 1947, 
c. 623, s. 3, purported to amend such omit- 
ted form. 

Applicant May Act as Intermediary in 
Obtaining Affidavit of Physician.—Since 
this section expressly provides that the 
affidavits may be made before notaries, 
rather than before the clerk, it follows by 
necessary implication that it sanctions the 
procedure whereby the affiant in the affi- 


carrying the papers to and from the phy- 
sician for the execution of the physician’s 
affidavit. Jarman v. Offutt, 239 N. C. 468, 
80 S. E. (2d) 248 (1954). 

Statement of Physician Is Absolutely 
Privileged.—In a lunacy proceeding insti- 
tuted by proper affidavit sworn to before 
the clerk, under § 122-42, a statement of a 
physician sworn to before a notary public, 
as provided by this section, is absolutely 
privileged and will not support an action 
for libel. Jarman v. Offutt, 239 N. C. 468, 
S0 S. E. (2d) 248 (1954). 


§ 122-43.1. Commitment of persons already in hospitals. — Where 


there is a patient who is voluntarily cormmitted to a State hospital, or is in a 
private hospital, a private psychiatric clinic, or a public general hospital and it 
becomes necessary and in the best interest of both the public and the patient to 
have such patient involuntarily committed to a State hospital without removal 
of said patient from the hospital, the clerk of superior court of the county in 
which the patient is confined shall, upon request of the controlling officer of said 
hospital, go to such hospital and hold the hearing required by G. S. 122-46. 
The expenses of such hearing shall be borne by the county of residence of such 


as 
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mentally disordered person. The records of such commitment shall be main- 
tained in accordance with the provisions of G. S. 122-50. (1957, c. 1232, s. 16.) 


§ 122-44. Detention of persons alleged to be mentally disordered 
and dangerous to themselves or others. — If the affidavit required to be 
filed by § 122-42 states that the alleged mentally disordered person is likely to 
endanger himself or others, he may be taken into custody and detained in his 
own home, in a private or general hospital, or in any other suitable facility as 
approved by the local health officer for such detention, upon an order of the 
clerk of court. He shall not, except because of and during an extreme emergency, 
be detained in a non-medical facility used for the detention of individuals charged 
with or convicted of penal offenses, and then only upon an order of the clerk of 
court, and with notification as soon as practicable to the local health officer. 

The clerk shall expedite the hearing, and, if the alleged mentally disordered 
person is committed, the transmission of this information to the proper State 
hospital, so that the alleged mentally disordered person can be admitted. (1941, 
rep, IASB ANS Rloheratet s/n tity) 

Editor’s Note.—The 1955 amendment re- For comment on this enactment, see 19 
wrote this section. N. C. Law Rev. 487. 


§ 122-45: Repealed by Session Laws 1945, c. 952, s. 21. 


§ 122-46. Clerk to commit for observation in a hospital, for com- 
mitment, release or discharge.—When the two physicians shall have certi- 
fied that the alleged mentally disordered person is in need of observation and 
admission in a hospital for the mentally disordered, the clerk shall hold an in- 
formal hearing. The clerk shall cause to be served on the alleged mentally dis- 
ordered person a notice of the hearing. The clerk shall have the hearing with- 
out unnecessary delay and shall examine the certificates or affidavits of the 
physicians and any proper witnesses, and at its conclusion may issue an order 
ef commitment on the form approved by the North Carolina Hospitals Board 
of Control, which shall authorize the hospital to receive said person and there 
to examine him and observe his mental condition for a period not exceeding 
sixty days. The clerk may authorize the transfer of said alleged mentally dis- 
ordered person to the proper hospital, when notified by the superintendent that 
space is available. 

The clerk shall transmit to the hospital information relevant to the mental con- 
dition of the alleged mentally disordered person. He shall certify as to the in- 
digency of the mentally disordered person and any persons liable for the care of 
the person under G. S. 35-33 or 143-117 et seq., on forms approved by the North 
Carolina Hospitals Board of Control. 

When a person has been admitted to one of the State hospitals under the 
provisions of this chapter for a period of observation, and when he has been 
carefully examined and if he is found to be not mentally disordered or not in 
need of care in a State hospital, the superintendent of the State hospital shall 
immediately report these findings to the clerk of superior court of the county in 
which such person has residence, who shall order his discharge. The removal 
of said person from the State hospital shall be after the notice and in the manner 
prescribed in § 122-67. 

Neither the institution of a proceeding to have any alleged mentally disordered 
person committed for observation as provided in this section nor the order of 
commitment by the clerk as provided in this section shall have the effect of 
creating any presumption that such person is legally incompetent for any pur- 
pose. Provided, however, that if a guardian or trustee has been appointed for 
any alleged mentally disordered person under G. S. 35-2 or 35-3 the procedure 
for restoration to sanity shall be as is now provided in G. S. 35-4 and 35-41. 
(1899 se. 1 se 15; Rev.vs.4578; 1915, c 2040sm 1etG Seen G193emio. eee 
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Pa esee L045 er 95 Zaac. Cow LOA/, C1537 58S 015 7 953)ec 1353: 1955; cc) 887, 


Ssatj/ O00 907, C, 1232 uSal ecu IZ57.) 

Editor’s Note. — The 1945 and 1947 
amendments rewrote this section as 
changed by the 1923 amendment. 

The 1955 amendment rewrote the first 
paragraph as changed by the 1953 amend- 
ment and added the third paragraph. 

The first 1957 amendment changed the 
period of observation in the first paragraph 
from thirty to sixty days. The second 1957 


ment, see 31 N. C. Law Rev. 411. 

A jury trial is not contemplated by this 
section. In re Cook, 218 N. C. 384, 11 S. 
HE. (2d) 142 (1940). 

And there is no provision for an appeal 
from the order of the clerk to the superior 
court in a proceeding under this article. In 
re Cook, 218 N. C..384, 11 S$) BE. (2d) 142 
(1940). 


Cited in Borders v. Cline, 212 N. C. 472, 


amendment added the last paragraph. 
193 S. E. 826 (1937). 


For brief comment on the 1953 amend- 


§ 122-46.1. Clerk may make final commitment to hospital.—When 
such alleged mentally disordered person is committed to a State hospital for ob- 
servation, the hospital authorities shall, at the expiration of sixty days, file with 
the clerk of the superior court of the county in which the alleged mentally dis- 
ordered person resided, if known, if not known, with the clerk of the superior 
court who committed such alleged mentally disordered person for observation, 
a written report stating the conclusion reached by the hospital authorities as to 
the mental condition of the alleged mentally disordered person. Upon the basis 
of this report, the clerk of the superior court of the county in which the alleged 
mentally disordered person resided, or if such alleged mentally disordered per- 
son’s residence is not known, the clerk of the superior court who committed him 
for observation is authorized to order said person discharged or to order him 
to remain at the hospital as a patient, as the facts may warrant. Any person who 
has been committed to any State hospital as mentally disordered as provided by 
law shall be and remain a charge of such State hospital until he has been dis- 
charged from said hospital or declared competent as otherwise provided by law. 

At the end of the sixty-day observation period the superintendent of the State 
hospital in which the alleged mentally disordered person has been confined for a 
sixty-day period of observation may signify in writing to the clerk of the court 
of the county in which the alleged mentally disordered person is settled that his 
observation of the alleged mentally disordered person has not been completed 
and that a second period of observation of the alleged mentally disordered person 
is requested. This second period of observation shall not exceed four months. 
Whereupon the clerk of the superior court who committed the alleged mentally 
disordered person for observation is authorized to order said person to remain 
at the hospital as a patient for another observation period not to exceed four 


months. 
Editor’s Note. — The 1957 amendment 
substituted “sixty” for “thirty” in line 
three of the first paragraph. It also in- 
creased the observation period in the first 
sentence of the second paragraph from 
thirty to sixty days, inserted the second 
sentence thereof, and changed the last 
sentence which formerly provided for an- 
other observation period of thirty days. 
Method of Securing Release.—A person 


losD fer 202 se 23.7 1O57ew IZ 32601 8)) 


committed to a State mental institution 
under article 3 of chapter 122 may not in- 
voke the provisions of § 35-4 for a deter- 
mination of the restoration of sanity by a 
jury trial as a condition precedent to his 
release under this section, the proper rem- 
edy being by habeas corpus under § 17-32. 
In re Harris, 241 N. C. 179, 84 S. E. (2d) 
808 (1954). 


§ 122-46.2. Commitment of an epileptic person.—The procedure for 


the commitment of an epileptic person with mental disorder or serious mental im- 
pairment shall be the same as provided for mentally disordered persons under G. 
S. 122-42 and sections following. (1953, c. 256, s. 4.) 


§ 122-46.3. Authorization of hospital for commitment. — By this 
amendment the Psychiatric Training and Research Center at the South Wing 
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of the North Carolina Memorial Hospital at Chapel Hill shall be authorized to 
receive allegedly mentally disordered persons committed for observation, for 
commitment, release or discharge in the same manner as a State hospital. The 
clerk of the court shall not make commitment to this Center without the approval 
of the Director of the Inpatient Service. (1955, c. 1274, s. 2.) 


§ 122-46.4. Clerk to commit for observation to Psychiatric Train- 
ing and Research Center at the North Carolina Memorial Hospital for 
commitment, release or discharge.—When the clerk of court has approval 
as provided in § 122-46.3 he may make commitment of an allegedly mentally dis- 
ordered person as provided in § 122-46. Any two duly licensed physicians not 
directly connected with the Inpatient Service of this Center may serve as the 
certifying physician. (1955, c. 1274, s. 2.) 


§ 122-46.5. Clerk may make final commitment to Center. — When 
the allegedly mentally disordered person has been observed for a period of thirty 
days the Director of the Inpatient Service shall report concerning the person’s 
condition to the clerk in the same manner as the superintendent of the State 
hospital as provided in § 122-46.1, the clerk shall then act on this report as 
provided"in § 122-46.) “(1955 ecm 274."s= 2°) 


§ 122-46.6. Commitment upon patient’s application. — Any person 
believing himself to be of unsound mind or threatened with mental disorder may 
voluntarily commit himself to the Psychiatric Training and Research Center at 
the South Wing of the North Carolina Memorial Hospital in Chapel Hill as to 
a State hospital upon approval of his application by the Director of the Inpatient 
Service; the application for commitment shall be in the form designated in the 
General Statutes, § 122-62. The patient’s application shall be accompanied by 
the recommendation of a licensed physician. 

Final commitment of voluntarily committed patients must proceed through 
the same channels as in the case of the involuntary commitment of an allegedly 
mentally disordered person. (1955, c. 1274, s. 2.) 


8§ 122-47 to 122-49: Repealed by Session Laws 1945, c. 952, s. 24. 


§ 122-49.1. Withdrawal of petition.—The petitioner in proceedings to 
determine the mental health or mental disease of an alleged mentally disordered 
person may, at any time before the alleged mentally disordered person has been 
admitted to the particular State hospital, withdraw such petition by filing with 
the clerk of the superior court, in writing, a motion to this effect. The clerk 
with the written consent of the examining physicians is authorized to allow such 
motion. When such motion is allowed, the proceedings shall be deemed to be at 
miendsmn(HO40) 40.1052) s.. 255 sl O47 emo 3/pus aa Ow) 

Editor’s Note.—Prior to the 1947 amend- fore the adjudication of mental disorder or 
ment the petition could be withdrawn be- mental health. 


§ 122-50. Clerk to keep record of examinations and discharges.— 
The clerk shall keep a record of all examinations of persons alleged to be men- 
tally disordered and he shall record in such record a brief summary of the pro- 
ceedings and of his findings. He shall also keep a record of all probations and 
discharges provided for in article 4 of this chapter. (1899, c. 1, s. 17; Rev., s. 
W080) C554.82010 (56194570, 952,%6. 2681955 ncece7ae aya) 


Editor’s Note. — The 1945 amendment The 1955 amendment rewrote this sec- 
substituted “mentally disordered” for “in- tion, eliminating provisions for recording 
sane.” proceedings before a justice of the peace. 


§ 122-51. Fees for examination.—The following fees shall be allowed 
to the officers who make the examination and they shall be paid by the county 
in which the alleged mentally disordered person is settled: 
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To the clerk who makes the examination, ten dollars ($10.00), and if the 
clerk goes to the place where the alleged mentally disordered person is or re- 
sides, seven cents (7¢) a mile each way in addition. This shall cover his entire 
costs in taking the examination and making out the necessary papers. 

To the physicians making the examination, the sum of fifteen dollars ($15.00) 
each and mileage at the rate of seven cents (7¢) a mile. If the county physi- 
cian is a salaried officer, he is not allowed any fee for his services in this exam- 
ination. 

The sheriff shall be entitled to such fees as are now allowed by law for service 
of a process of similar character. (1899, c. 1, s. 15; Rev., ss. 4580, 4581; C. 
reo el 047. 0 3/ tse We 190) Ci OO/,- 856 9078 Cuil lod, Sunk.) 


Local Modification.—Johnston: 1957, c. 
954. 

Editor’s Note. — The 1947 amendment 
rewrote this section. 


The 1955 amendment substituted “ten 
dollars” for “two dollars” and “seven 
cents” for “five cents” in the second 


paragraph. It also rewrote the first sen- 
tence of the third paragraph, which for- 


merly provided for a fee of five dollars to 
the physician or physicians called in addi- 
tion to or in the absence of the county 
physician. 

The 1957 amendment inserted at the 
end of the first sentence of the third para- 
graph the words “and mileage at the rate 
of seven cents (7¢) a mile.” 


§§ 122-52, 122-53: Repealed by Session Laws 1953, c. 256, s. 5. 
§ 122-54. Female patient to be accompanied by female attendant 


or member of the family.—Each female mentally disordered patient must be 
accompanied to the hospital by a member of her family; if a member of her family’ 
is not available, she must be accompanied by a female designated by the county 
superintendent of public welfare of the county of the patient’s settlement, the 
expenses of said female attendant to be borne by the county commissioners. 
(eo Omss an, Os, S, O20 ial On 05.929 01903, C1200, |S: 0..) 


Editor’s Note. — The 1945 amendment lating to action required of sheriff when 


added the paragraph now comprising this 
section. 

The 1953 amendment struck out the 
former first paragraph of this section re- 


superintendent of hospital for the mentally 
disordered failed to send an attendant for 
a patient. The amendment also changed 
the catchline. 


§ 122-55. Cost of conveying patients to and from hospital; how 
paid.—tThe cost and expenses of conveying every mentally disordered person to 
any hospital from any county, or of removing him from the hospital to his 
county, or of the return to the county of his settlement, as sane, shall be paid 
by the treasurer of such county, upon the order of its board of county commis- 
sioners. Whenever the board of commissioners shall be satisfied that such per- 
son has property sufficient to pay such cost and expenses, or that some other per- 
son liable for his support and maintenance has property sufficient to pay such 
costs and expenses as aforesaid, they shall bring an action and recover the amount 
paid from the said person, or from the other person liable for his support and 
Tiaidpenence. (1o997 cel, s, 32; Revs se4ong Gro. Ss, 0202 °1945..¢, 95Z,’s. 30.) 

Editor’s Note. — The 1945 amendment Applied in Borders v. Cline, 212 N. C, 
substituted “mentally disordered” for “in- 472, 193 S. E. 826 (1937). 
sane.” 


§ 122-56. Preparation of patient for admission to hospital.—Every 
sheriff or other person bringing to a hospital a patient shall see that the patient 
is clean, free from contagious disease and vermin, and that he has clothing proper 
Formthenseasonsorethenyear. (18904 cus leesinz4ey Revs 491455059 CG. s9 6203); 
IS CH 88/2 S49) 

Editor’s Note.—The 1955 amendment de- 
leted the words “and in all cases two full 


suits of underclothing’” at the end of this 
section. 
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§ 122-57. Commitment in case of sudden or violent mental dis- 
order.—Whenever any citizen or resident of this State or any other state be- 
comes suddenly or violently mentally disordered, he may be committed to the 
proper State hospital for the mentally disordered, private hospital, county hos- 
pital, or other suitable place, until adjudication can be made or for a period not 
exceeding ten days upon the affidavit of one physician not related by blood to 
the mentally disordered person and licensed to practice medicine in North Caro- 
lina, or by the order of the clerk of the superior court of the county in which the 
patient becomes suddenly or violently mentally disordered upon the applica- 
tion of a respectable citizen. The physician’s signature must be sworn to before 
a notary public or a deputy sheriff. The physician’s notarized signature shall 
constitute authority for the temporary commitment of the alleged mentally dis- 
ordered person who has become suddenly or violently mentally disordered with- 
out an order of the clerk of the superior court. Adjudication of a person tem- 
porarily committed under the provisions of this section may proceed without 
removing said person to the county of his residence. (1899, c. 1, s. 16; Rev., 
8.4582) Cr Spas 6204 (9455s 952.Ms. 315.1957 Mes 23ZNsm20a) 

Editor’s Note. — The 1945 amendment form for commitment and struck out ref- 
rewrote this section. erences to the standard form formerly ap- 

The 1957 amendment deleted the former pearing in the present second and third 
second sentence relating to the standard sentences. 


§ 122-58. Expense paid by county of settlement; penalty. — Im- 
mediately upon the commitment to a hospital of any such person, a transcript of 
the proceedings shall be sent to the clerk of the county in which he is settled, and 
that county shall pay over to that county from which he was committed all the 
cost of the examination and commitment, and if the board of commissioners of 
the county of the settlement shall fail to pay all proper expense of said proceed- 
ings within sixty days after the claim shall have been presented, they shall for- 
feit and pay to the county which committed the insane person the sum of two 
hundred and fifty dollars, to be recovered by the commissioners of that county 
in a civil action brought in the superior court of that county from which the pa- 
tient was committed to the hospital, against the commissioners of the county. 


(1S00 Fes ls LO ey. S. 4553610, S,, 6.02053) 


§ 122-59. Person conveying patient to hospital without authority. 
—No sheriff or other person shall convey a patient to any hospital without hay- 
ing ascertained that the patient will be admitted, and if any sheriff or other per- 
son shall carry a patient to a hospital without having ascertained that the pa- 
tient will be admitted, and the patient is not admitted, he shall be required to 
convey the patient back to the county of his settlement, and he shall not be re- 
paid by the county or hospital for the expenses incurred in carrying the patient 
to and from the hospital. (1899, c. 1, s. 25; Rev., s. 4546; C. S., s. 6206.) 


§ 122-60: Repealed by Session Laws 1953, c. 256, s. 7. 


§ 122-61. Admission refused, if patient exposed to contagious 
disease.—The superintendent of the hospital may refuse to receive into his insti- 
tution a patient when he shall have reliable information that the patient has re- 
cently been exposed to infectious or contagious disease, and there is danger of 
contagion and infection being conveyed by the patient, or where the patient comes 
from a quarantined community. Whenever a patient is rejected because of any 
of these reasons the superintendent shall make a record of the application and 
as soon as, in his opinion, the danger shall have been removed, he shall notify 
the sheriff of the county, and admit the patient into his hospital. (1899, c. 1, s. 
ZOGe Reve eS 4001 CB es eOZUG.) 


§ 122-62. Commitment upon patient’s application.—Any person be- 
lieving himself to be of unsound mind or threatened with mental disorder may 
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voluntarily commit himself to the proper hospital. The application for commit- 


ment shall be in the following form: 


Btaceror North’ Carolina, County, Of". 2.2.2: [ye Se Aas Be Ae , a resident of 
Aor eee County, North Carolina, being of mind capable of signifying my 
wishes, do hereby solicit admission as a patient in the State Hospital at ........ 


I agree in all respects to conform to the rules and regulations of said institution. 
I understand that I shall not be entitled to a discharge until I shall have given 
the superintendent ten days’ written notice of my desire to be discharged. 
Attest : 

This application shall be accompanied by the certificate of a licensed physician, 
which certificate shall state that in the opinion of the physician the applicant is a 
fit subject for admission into a hospital, and that he recommends his admission. 
The certificate of the clerk of the superior court need not accompany this appli- 
cation, and the medical director of the State hospital shall not notify the clerk 
of court of the county of the residence of the patient of the discharge of the pa- 
tient. The superintendent may, if he think it a proper application, receive the 
patient thus voluntarily committed and treat him, but no report need to be made 
to the clerk of court of the county of his settlement. The superintendent and 
board of directors shall have the same control over patients who commit them- 
selves voluntarily as they have over those committed under the regular proceed- 
ings hereinbefore provided except that a voluntary patient shall be entitled to a 
discharge after he shall have given the superintendent ten days’ written notice of 
his desire to be discharged, unless proceedings have been instituted for the in- 
voluntary commitment of such patient. 

If in the opinion of the examining physician or of the superintendent of the 
hospital the patient should be admitted for not less than a thirty-day period to 
permit more adequate examination and treatment, the superintendent may have 
the patient sign the above form to which has been added: 

I understand that I will be admitted for a minimum period of thirty days, 
and that my written notice of a desire to be discharged will not be effective until 
the expiration of the thirty-day period. 

When the patient shall have signed this form admitting himself for thirty 
days, the superintendent may require that the patient remain at the hospital 
for this full period. 

If necessary, final commitment of voluntarily committed patients must pro- 
ceed through the same channels as in case of the involuntary commitment of an 
alleged mentally disordered person or in accord with the provisions of G. S. 
orm oo ccm .15. 49: Kev nem4590 M1Ol/ car Lots tl a Cx S.,78..6209 ; 
Re Ome oA 281 955.6.j25605..5 alot Ce OC, aS! 1957, -c, 1232.8. 21:) 


Editor’s Note. — The 1945 amendment paragraph, and inserted the third, fourth 


CC ) 


substituted “mental disorder” for “insanity” 
in the first sentence, inserted the last sen- 
tence in the form of application, added the 
last paragraph of the section and made 
other changes. 


and fifth paragraphs. 

The 1957 amendment added at the end 
of the second paragraph the words “un- 
less proceedings have been instituted for 
the involuntary commitment of such pa- 


tient.” It also added the words “If neces- 
sary” at the beginning of the last para- 
graph, and the reference to G. S. 122-43.1 
at the end. 


The 1953 amendment inserted the word 
“written” in line ten of the first paragraph. 
The 1955 amendment inserted the word 
“written” in line thirteen of the second 


§ 122-63. Proceedings in case of a mentally disordered citizen of 
another state.—If any person not a citizen of this State but of another state of 
the United States shall be ascertained to be mentally disordered, the clerk of the 
superior court shall commit such mentally disordered person to the proper State 
hospital for the mentally disordered of this State, and shall record on the order 
of commitment his not being a resident of this State. He shall also give on the 


83 


§ 122-63.1 Cu. 122. Hospirars For THE MENTALLY DisoRDERED § 122-63.2 


application such information available in regard to his proper residence. Up- 
on the admission of such mentally disordered person, the superintendent of the 
hospital shall notify the North Carolina Hospitals Board of Control that such 
person appears to be resident of another state, so that the Board of Control can 
take steps to establish such person’s residence and have him transferred to the 
state in which he is legally resident. 

After the legal residence of such mentally disordered person has been verified 
and confirmed by the state of his residence, such mentally disordered person 
shall be transferred to the state of his residence. If that state shall not provide 
for his removal to that state within a reasonable time, the superintendent of the 
State hospital shall cause him to be conveyed directly from the State hospital to 
the state of his legal residence and delivered there to the superintendent of the 
proper state hospital. 

The cost of such proceedings and conveyance away from the state shall be 
borne by the county in which the person shall have been adjudged to be mentally 
disordered. 

The provisions of this section shall apply only to such aforementioned men- 
tally disordered persons who shall have been committed by the clerk of court 
to a State hospital, and shall not be construed to limit the responsibility of the 
State Board of Public Welfare with respect to the return of any other nonresi- 
dent to his state of residence. (1899, c. 1, s. 16; Rev., s. 4584; C. S., s. 6210; 
1945 861 952,.6.4595( 1947, 'c.537, isndow 

Editor’s Note. — The 1945 amendment ordered” for the word “insane,” and the 
substituted the words “mentally dis- 1947 amendment rewrote the section. 


§ 122-63.1. Transfer of mentally disordered citizens of North Car- 
olina from another state to North Carolina.—When the North Carolina 
Hospitals Board of Control or the State Board of Public Welfare shall have been 
notified by an agency of another state that there is confined within a state or 
psychiatric hospital of that state a mentally disordered person alleged to be a 
resident of the State of North Carolina, and shall have been given information 
to support the allegation and to aid in establishing such person’s residence, the 
State Board of Public Welfare shall determine the residence of the alleged resi- 
dent and shall report its findings to the North Carolina Hospitals Board of 
Control. On the basis of the findings of this investigation, and in accordance 
with the requirements for eligibility to state hospital care, the North Carolina 
Hospitals Board of Control may authorize his return directly to the proper State 
hospital for the mentally disordered at the expense of the state in which he is 
already confined. 

The commitment of such mentally disordered person in another state, and the 
authorization by the Board of Control of his return shall be sufficient authority 
for the superintendent of the State hospital to hold this patient for a reasonable 
length of time, not to exceed thirty days or until he can be committed. Com- 
mitment of said mentally disordered person shall be effected by the examination 
of the person by two licensed physicians not connected with the proper State 
hospital for the mentally disordered. The affidavits of these two physicians shall 
be forwarded to the clerk of the superior court of the county in which said men- 
tally disordered person is settled, without removal of the person from the hospi- 
tal. On the basis of these affidavits the clerk may order the alleged mentally dis- 
ordered person for the usual thirty-day observation period. (1945, c. 952, s. 34; 
1947, c. 537, s. 19.) 

Editor’s Note. — The 1947 amendment 
rewrote this section. 


§ 122-63.2. Reciprocal agreements with other states to set re- 
quirements for State hospital care and release of patients.—The North 
Carolina Hospitals Board of Control shall have the authority to negotiate with 
the proper state agencies of other states in regard to the legal residence of any 
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alleged mentally disordered person who shall have been or may be committed to 
any State hospital of this State and alleged to be a legal resident of another state, 
or who shall have been committed to the State hospital of any other state and 
alleged to be a legal resident of this State, and to make reciprocal agreements 
with the proper agencies of the other states for the care of these mentally dis- 
ordered persons by and in the proper state. 

Where the law of another state sets a definite period of time during which a 
person must have resided continuously within that state to be considered a legal 
resident or to be entitled to care and treatment in a state mental hospital, this 
same definite period of time may be taken as the length of time required by this 
State in order for the mentally disordered person to be entitled to care and treat- 
ment in a State mental hospital in this State. 

The Hospitals Board of Control is authorized to enter into reciprocal agree- 
ments with other states for the purpose of fixing the requirements whereby a 
patient under commitment to a state hospital in such other state or states may 
be released and come into this State while still on conditional release or probation 
from the state hospital of such other state or states. The said Board may also 
enter into reciprocal agreements with another state or states to fix and establish 
the requirements whereby a patient under commitment to a State hospital in 
this State may be released and go into such other state or states while still on 
conditional release or probation from a State hospital in this State. Any such 
patient so released from a state hospital or other mental institution in another 
state or states for the purpose of coming into this State shall not be considered 
to gain residence in this State by any period of time he resides in this State, and 
a person or patient released from a State hospital in North Carolina will retain 
his North Carolina residence or legal settlement during his acceptance in the 
other state under agreements authorized under this section. No members of 
the State Hospitals Board of Control or the General Superintendent or any 
physician, psychiatrist, officer, agent or employee of the State Hospitals Board 
of Control shall be held personally liable for any acts done or damages sustained 
by reason of any official acts done or committed under the authority of this sec- 
Pon en Glo47 64537, 6) 207 1955, cx887, sls.) 

Editor’s Note—The 1955 amendment 
added the last paragraph. 


§ 122-64. Proceedings in case of insanity of alien.—If any person, 
not a citizen of the United States, shall be ascertained to be insane, the clerk of the 
court shall immediately notify the Governor of this State of the name of the 
insane person, the country of which he is a citizen, and his place of residence in 
said country if the same can be ascertained, and such other facts in the case as 
he may obtain, together with a copy of the examination taken; and the Governor 
shall transmit such information and examination to the Secretary of State at 
Washington, D. C., with the request that he inform the minister resident or pleni- 
potentiary of the country of which the insane person is supposed to be a citizen. 
Clore nl. g16> Revieis, 4585; Castes, OZ 11) ) 


§ 122-65. Mentally disordered person temporarily committed. — 
When any person is found to be mentally disordered under any of the provisions 
of this chapter, and he cannot be immediately admitted to the proper hospital, and 
such person’ is also found to be subject to such acts of violence as threatened in- 
jury to himself and danger to the community, and he cannot otherwise be prop- 
erly restrained, he may be temporarily committed to a private hospital, county 
hospital, or other suitable place until a more suitable provision can be made for 
RieeCArewmn 1600 4C.4 9c. 45%, Revyucmeout te os, G12 2 1951 26.350.) 1055, 
S/S: Alas.) 


Editor’s Note. — The 1951 amendment ‘or to the county jail” after the word 
rewrote this section. “place” in line six. 
The 1955 amendment deleted the words 
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ARTICLE 4. 
Discharge of Patients. 


§ 122-66. County commissioners may discharge mentally disor- 
dered person in county.—lIt shall be the duty of the board of county commis- 
sioners, by proper order to that effect, to discharge any ascertained mentally dis- 
ordered person in their county, not admitted to the appropriate hospital, and not 
committed for crime, when it shall appear upon the certificate of two respectable 
physicians, and the chairman of their board, that such mentally disordered per- 
son ought to be discharged if in a hospital. (1899, c. 1, s. 20; Rev., s. 4595; 
(S59 S46213 2194555. 952 548) 358) 


Editor’s Note. — The 1945 amendment 
substituted “mentally disordered” for “in- 
Satle-e 


§ 122-66.1. Discharge of patients; filing thereof._(a) The super- 
intendent of any State hospital may discharge a patient in the following manner 
and with the following effect : 

(1) The superintendent shall prepare a certificate of discharge and in said 
certificate find that the patient is*not incompetent or that such patient 
has been restored to competency in all respects or that such patient is 
not of unsound mind. 

(2) The certificate of discharge shall be sent by the superintendent to 
the clerk of the superior court of the county from which the patient 
was committed. 

(3) The certificate of discharge shall be filed and a notation made in the 
lunacy docket by the clerk of the superior court and such certificate 
shall operate to remove all disabilities arising from the commitment. 

(b) The discharge of patients provided for in this section shall not conflict 
with the procedure provided in G. S. 122-67. (1957, c. 1232, s. 22.) 


§ 122-67. Release of patients from hospital; responsibility of 
county.—When it shall appear that any mentally disordered person under com- 
mitment to and confined in a hospital for the mentally disordered but not charged 
with a crime or under sentence shall have shown improvement in his mental con- 
dition as to be able to care for himself, or when he shall have become no longer 
dangerous to the community and to himself, or when it shall appear that suitable 
provision can be made for the alleged mentally disordered person so that he will 
not be injurious or dangerous to himself or the community, the superintendent of 
the hospital may in his discretion release him on probation to the care of his 
guardian, relative, friends or of any responsible person or agency in the com- 
munity, and may receive him back into the hospital without further order of 
commitment during the continuance of the order of commitment which shall not 
have been terminated by the action of the superintendent in releasing him on pro- 
bation. The superintendent of the hospital may require of the person assuming 
responsibility for the mentally disordered patient released on probation reports 
relative to the patient’s condition and evidence and assurance of responsibility. 


The superintendent may terminate the release of such mentally disordered pa- 
tient and order his arrest and return to the hospital, and the person responsible 
for the mentally disordered patient’s care may notify the superintendent of the 
hospital or the clerk of the superior court of the county in which the mentally dis- 
ordered patient has residence or is now located, and the clerk of the superior 
court so notified may order the mentally disordered patient held pending his re- 
turn to the hospital. The superintendent shall from time to time notify the clerk 
of the superior court of the county of the patient’s residence of the release or pro- 
bation of a patient for more than thirty days. 
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When the. patient is indigent, the county may be required to pay for the trans- 


portation of the patient to the county of his settlement. 


It shall be the duty of the sheriff of the county to which a patient has been re- 
leased, or in which he is found at the termination of his release on probation by 
the superintendent or by the clerk of the superior court, to return him to the hos- 
pital to which he is under commitment; cost of such return shall be a charge on 
the county in which the mentally disordered patient is resident. 


When a person under commitment has been released on probation to his own 
care or to his own family, and when he is no longer under the continued care and 
supervision of the hospital,~as in a boarding home, and when he shall have been 
able to remain continuously out of the hospital without returning for the period 
of one year, he shall be regarded as recovered from his mental illness and no 
longer in need of care in a mental hospital, and shall be discharged from the 
order of commitment at the next succeeding discharge date of the hospital as 
provided by rules of the North Carolina Hospitals Board of Control. 


When a patient has been found to be without mental disorder, or to have re-' 
covered from mental disorder, or to be in such condition that he may safely 
be released, the superintendent shall notify the natural or legal guardian or near- 
est of kin and at the same time the superintendent shall send duplicate of such 
notice to the superintendent_of public welfare of a patient’s home county. If the 
person notified should fail to come for the patient or to remove him from the 
hospital within a reasonable time, the superintendent shall notify the clerk of 
superior court of the county in which the patient has or had residence, who shall 
issue an order to the sheriff of such county directing the sheriff to call for and 
reconvey him to the county of his residence. The sheriff shall first take this 
patient to his or her family, or guardian, and if they cannot, or will not, provide 
a place for such patient in the home the sheriff shall then place this person under 
the charge of the superintendent of public welfare in the patient’s home county. 
Mievomce ls sa az. Rev... Ss. 4990 191 Asc lous le C.0S:,s..0214> 1945.4 c. 952. 
SOME 41 Cato/. 5, 2): 1953. 6. 250.567 Ob oNC A SG/,.5.4 (4) 4) 


Cross Reference. — As to liability for 
torts committed by discharged inmate, see 
annotation under § 122-24. 

Editor’s Note. — The 1945 amendment 
substituted the words “mentally  dis- 
ordered” for the word “insane” and made 
other changes. 

The 1947 amendment rewrote this sec- 
tion. It would seem that the legislature in- 
advertenly used the word “or” in the next 
to last line of the second paragraph when 
“on” was intended. 

The 1953 amendment added the last 
paragraph, and the 1955 amendment re- 


wrote the second sentence of such para- 
graph. 

Discharge as Evidence of Sanity in Will 
Case.—There is no presumption of mental 
incapacity by reason of commitment in an 
asylum when it has been shown that the 
testator had been discharged as restored 
or cured by a certificate issued in accord- 
ance with the provisions of this section. In 
re Crabtree, 200 N. C2 %4,>156. S. FE. -98 
(1930). 

Cited in In re Tate, 239 N. C. 94, 79 S. 
E. (2d) 259 (1953); Mabry v. Mabry, 243 
IN». Cii126;/ 90. S. Be (d).221 (1955). 


§ 122-67.1. Release of patients from the Psychiatric Training and 


Research Center at the North Carolina Memorial Hospital in Chapel 
Hill.—The Director of the Inpatient Service may release patients on probation 
in the same manner as provided for the superintendent of a State hospital in § 
122-67. He may also discharge such patients as in his opinion are no longer in 
meed ot hospital cares) (19554 ch 1274esi3.) 


§ 122-68. Superintendent may release patient temporarily. — Each 
superintendent may, for the space of thirty days, release upon probation any 
patient, when in his opinion the same would not prove injurious to the patient or 


87 


§ 122-68.1 Cu. 122. Hosprrars For THE MENTALLY DisorpERED § 122-72 


dangerous to: thercommumitys GU1800) ciel is.°23 ; tReviws. 459 ACs secon 
1945, -c. 952,4s.. 37251957 nebeocaceco! ; 

Editor’s Note. — The 1945 amendment ‘The amendment also struck out the former 
struck out, following the word “days” in second sentence relating to reporting pro- 
line two, the words “or until the next  bations. 
meeting of the board of three directors The 1957 amendment substituted “re- 
provided for in the preceding section.” lease” for “discharge.” 


§ 122-68.1. Superintendent must notify General Superintendent 
and State Hospitals Board of Control of unusually dangerous mentally 
disordered patients. — Whenever a person is found by the State hospital 
psychiatrists to be unusually dangerous to himself or others, the superintendent 
must notify the General Superintendent and the State Hospitals Board of Con- 
trol. Such a patient cannot be paroled without the agreement of the State Hos- 
pitals Board of Control and the General Superintendent. If the General Super- 
intendent finds that any patient in one of the State hospitals is unusually danger- 
ous to himself or to others he may place the patient under the rules of this 
section.’ (1945,,c4952s), 39 -71957,'c; 1232, 5: 24.) 

Editor’s Note. — The 1957 amendment 
substituted “General Superintendent” for 
“Commissioner of Mental Health.” 


§§ 122-69 to 122-71: Repealed by Session Laws 1945, c. 952, s. 38. 


ARTICLE 5. 
Private Hospitals for the Mentally Disordered. 


§ 122-72. Established under license and subject to control of Board 
of Public Welfare.—It shall be lawful for any person or corporation to establish 
private hospitals, homes, or schools for the cure and treatment of mentally dis- 
ordered persons, mental defectives, and feeble-minded persons and inebriates; but 
license to establish such hospitals, homes, or schools must, before the same are 
opened for patronage, be obtained from the State Board of Public Welfare, and 
such hospitals, homes, or schools shall at all times be subject to the visitation 
of the said Board or any member thereof, and each hospital, home, or school 
shall make to the Board a semiannual report on the first days of January and 
July of each year. In said report shall be stated the number and residence of 
all patients admitted, the number discharged during the six months preceding, 
and the officers of the hospital, home, or school. Each hospital, home, or school 
shall file with the Board a copy of its bylaws, rules, and regulations, and rates of 
charges. The books of each hospital, home, or school shall at all times be open to 
the inspection of the Board or any member thereof. The State Board of Public 
Welfare is hereby given the authority to supervise and regulate all private 
hospitals, homes, and schools established hereafter in this State for the treat- 
ment of the above classes of people, and the Board shall have power to prescribe 
all such rules and regulations as they may deem necessary, and shall exercise 
the power of visitation, and for that purpose may depute any member of their 
Board to visit and supervise any private hospital, home, or school hereafter es- 
tablished under this article. The State Board of Public Welfare may bring an 
action in the Superior Court of Wake County to vacate and annul any license 
granted by the Board, when it shall appear to the satisfaction of the Board that 
the managers of any private hospital, home, or school have been guilty of gross 
neglect, cruelty, or immorality. (1899, c. 1, s. 60; Rev., s. 4600; C. S., s. 6219; 
$949; ¢. 952; Si Ale 1957) Gal OU, 'ss.nh 0A: ) 

Cross Reference. — As to authority of at private hospitals, etc., see § 130-170. 
State Board of Health to regulate sanitation Editor’s Note. — The 1945 amendment 
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substituted ‘‘mentally disordered” for “in- 
sane” and “mental defectives” for “idiots” 
in the first sentence. 

Prior to Session Laws 1945, c. 952, s. 40, 
the title of this article was “Private Hos- 
pitals for the Insane.” 

The 1957 amendment substituted ‘“Pub- 
lic Welfare” for “Charities” in the catch- 
line and the last sentence. It also substi- 
tuted “State Board of Public Welfare” for 
“State Board of Charities and Public Wel- 
fare” in the first and fifth sentences. 


Demurrer.—Where an action is brought 
by the State Board of Public Welfare un- 
der this section to vacate and annul a li- 
cense it had issued for the maintenance 
and operation of a private hospital for the 
insane, on the ground of immorality and 
cruelty of its principal owner or manager, 
in which the manager is joined, a demurrer 
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of the individual is properly sustained. 
Board of Public Welfare v. Hospital, 196 
N. C. 752, 147 S. E. 288 (1929). 


Evidence. — Where there is allegation 
and evidence, in an action to annul and re- 
voke the license of a private hospital for the 
insane, that immorality had been practiced 
among its employees by the manager and 
principal owner, and also cruel treatment 
had been used towards the patients by him, 
with separate issues as to each class of of- 
fense submitted to the jury, and the jury 
renders a partial verdict by leaving un- 
answered the issue as to gross immorality, 
the action of the court in directing a mis- 
trial and refusing to sign judgment for 
defendant is not erroneous. Board of Pub- 
lic Welfare v. Hospital, 196 N. C. 752, 147 
S. FE: 288 (1929). 


§ 122-73. Counties and towns may establish hospitals.—Any county, 


city, or town may establish a hospital for the maintenance, care, and treatment of 
such mentally disordered persons as cannot be admitted into a State hospital, 
and of mental defectives and feeble-minded persons upon like conditions and 
requirements as are above prescribed for the institution of private hospitals; and 
the State Board of Public Welfare is given the same authority over such hospitals 
as is given them by the preceding section for private hospitals. (1899, c. 1, 
Smolvehev us. 4001: C./5., 5.6220 19455 ce 9o2, si AZ el 957, €.5100; sok.) 


Editor’s Note. — The 1945 amendment 
substituted the words “mentally disordered” 
for the word “insane” and the words ‘‘men- 


The 1957 amendment substituted ‘State 
Board of Public Welfare” for “State Board 
of Charities and Public Welfare.” 


tal defectives” for the word “idiots.” 


§ 122-74. Private hospitals part of public charities.—AlIl hospitals, 
homes, or schools for the care and treatment of insane persons, idiots, and feeble- 
minded persons and inebriates, formed in compliance with the two preceding sec- 
tions and duly licensed by the Board of Public Welfare as in this article pro- 
vided, shall, during the continuance of such license, become and be a part of the 
system of public charities of the State of North Carolina. (1903, c. 329, s. 1; 
everor U2 1G. 54's, O221? 195/77C 100, cL) 


Editor’s Note—vThe 1957 amendment 
substituted “Welfare” for ‘Charities’ in 
line four. 


§ 122-75. Mentally disordered persons placed in private hospital. 
Whenever any person shall be found to be mentally disordered in the mode here- 
inbefore prescribed, and such person shall be possessed of an income sufficient to 
support those who may be legally dependent for support on the estate of such 
mentally disordered person, and, moreover, to support and maintain such mentally 
disordered person in any named hospital without the state, or any private hospital 
within the State, and such mentally disordered person, if of capable mind to sig- 
nify such preference, shall, in writing, declare his wish to be placed in such hospi- 
tal instead of being in a State hospital (or in case such mentally disordered person 
is incapable of declaring such preference, then the same may be declared by his 
guardian), and two respectable physicians who shall have examined such mentally 
disordered person, shall deem it proper, then it may be lawful for the clerk, to- 
gether with said physicians, to recommend in writing that such mentally disor- 
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dered person shall be placed in the hospital so chosen, as a patient thereof. (1899, 
Cog Soo REV tS 4000 st Crue SOLES 104 5eCn 992,65. 400) 


Editor’s Note. — The 1945 amendment 
substituted the words “mentally disordered” 
for the word “insane.” It also struck out 
the words “with the clerk of the court or 
justice of the peace who made the exami- 


“person” the second time it appears from 
the end of the section. The amendment 
further struck out the words “or justice” 
formerly appearing after the word “clerk” 
near the end of the section. 


nation” formerly appearing after the word 
§ 122-76: Repealed by Session Laws 1945, c. 952, s. 44. 


§ 122-77. Clerk to report proceedings to judge. — The clerk of the 
court shall lay the proceedings before the judge of the superior court of the dis- 
trict in which such mentally disordered person may reside or be domiciled, and 
if he approves them, he shall so declare in writing, and such proceedings, with 
the approval thereof, shall be recorded by the clerk. (1899, c. 1, s. 42; Rev., s. 
4605; C. S., s. 6224; 1945, c. 952, s. 45.) 

Editor’s Note. — The 1945 amendment 
substituted the words “mentally disor- 
dered” for the word “insane.” 


§ 122-78. Certified copy and approval of judge sufficient authority. 
—A certified copy of such proceedings, with the approval of a judge, shall he suf- 
ficient warrant to authorize any friend of such mentally disordered person ap- 
pointed by the judge to remove him to the hospital designated. (1899, c. 1, s. 43; 
Rey. sa40003(G55 3s. 62291945 5c2952%s 462) 

Editor’s Note. — The 1945 amendment 
substituted the words “mentally disor- 
dered” for the word “insane.” 


§ 122-79. Examination and commitment to private hospital. — 
When it is deemed advisable that any person, a citizen of North Carolina, or a 
citizen of another state or country, temporarily sojourning in North Carolina, 
should be detained in the private hospital to which the person is to be committed 
within the State, two persons, one of whom must be a physician and who shall not 
be connected with this private hospital, shall make affidavit before a clerk of the 
superior court of this State or a notary public that they have carefully examined 
the alleged mentally disordered person; that they believe him to be a fit subject for 
commitment to a hospital for the mentally disordered, and that his detention and 
treatment will be for his benefit. This certificate shall be filed with and approved 
by the clerk of the superior court in the county in which the examination is held, 
or in the county in which the private hospital is located, and a certified copy of this 
certificate and approval of the clerk shall be deposited with the superintendent of 
the private hospital as his authority for holding the mentally disordered person. 
The clerk may, as he sees fit, order any mentally disordered person to be taken to 
a private hospital within the State instead of to one of the State hospitals and this 
order shall be sufficient authority for holding such mentally disordered person in 
such private hospital. Mental defectives, feeble-minded persons, and inebriates 
may be committed to and held in private hospitals or homes in this State in the 
manner hereinbefore prescribed for mentally disordered persons: Provided, that 
a period of detention in a private hospital or home of not less than one month and 
not more than six months shall be prescribed for inebriates, at the discretion of 
the clerk of the superior court approving the commitment. (1903, c. 329, s. 2; 
Revs 4007 3G. 52 15.20220 1945 10952, 6: 47-1040 ea 1000.) 


Editor’s Note. — The 1945 amendment 
substituted “mentally disordered” for “in- 
sane” and “mental defectives” for idiots.” 
It also rewrote the third sentence and 
made other changes. 


Prior to the 1949 amendment the physi- 
cian mentioned in the first sentence could 
not be connected with any private hospital, 
and the affidavit was to be made only be- 
fore the clerk of the superior court. The 
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amendment substituted in the third sen- Applied in In re Dunn, 239 N. C. 378, 
tence the words “this order” for “his 79 S. E. (2d) 921 (1954). 
warrant.” 


§ 122-80. Patients transferred from State hospital to private hos- 
pital._When it is deemed desirable that any patient of any State hospital be 
transferred to any licensed private hospital within the State, the executive 
committee may so order. A certified copy of the commitment on file at the 
State hospital shall be sent to the private hospital which, together with the order 
of the executive committee, shall be sufficient warrant for holding the mentally 
disordered person, mental defective, or inebriate by the officers of the private 
hospital. A certified copy of the order of transfer shall be filed with the clerk 
of superior court of the county from which such mentally disordered person, 
mental defective, or inebriate was committed. After such transfer the State 
hospital from which such patient was transferred shall be relieved of all future 
responsibility for the care and treatment of such patient. (1903, c. 329, s. 3; 
Reve SNAOUG UC 5 3/S. O22/pmlo tome oes. OU. 195/46 Ce 1252; Se 25.) 

Editor’s Note. — The 1945 amendment defective” for “idiot.” 
substituted “patient” for “inmate,” ‘“men- The 1957 amendment rewrote this sec- 
tally disordered” for “insane” and “mental tion. 


§ 122-81. Guardian of mentally disordered person to pay expenses 
out of estate.—lIt shall be the duty of any person having legal custody of the 
estate of a mentally disordered person, mental defective, or inebriate legally held 
in a private hospital to supply funds for his support in the hospital during his stay 
therein and so long as there may be sufficient funds for that purpose over and be- 
yond maintaining and supporting those persons who may be legally dependent 
on the estate, (1899, c. 1, s. 40; 1903, c. 329, s. 4; Rey., s. 4610; C. Si; s. 6228; 
1945,.c. 952, s. 51.) 

Editor’s Note. — The 1945 amendment 
substituted “mentally disordered” for “in- 
sane” and “mental defective” for “idiot.” 


§ 122-81.1. Commitment upon patient’s application to private hos- 
pital.—Any person believing himself to be of unsound mind or threatened with 
mental disorder may voluntarily commit himself to a private hospital within the 
State according to the procedure prescribed under § 122-62. (1945, c. 952, s. 


471%.) 


§ 122-82. Fees and charges for examinations.—The fees and charges 
for examination for admission to private hospitals shall be the same as for exami- 
nations for admission to the State hospitals. (1903, c. 329. s. 5; Rev., s. 4611; 
OR s2 0229") 


§ 122-82.1. Superintendent must notify clerk of court when men- 
tally disordered person is paroled or discharged. — Whenever a patient 
who has been committed to a private hospital is paroled or discharged the com- 
mitting clerk of court must be notified by the superintendent of the private hos- 
pital as provided for in the statutes relating to the State hospitals. (1945, c. 
952, s. 48.) 


§ 122-82.2. Superintendent must notify of escape.—Whenever a pa- 
tient who has been committed to a private hospital escapes from that hospital the 
committing clerk of court, committing physicians, and the sheriff of the county 
in which the patient is settled must be notified by the superintendent of the pri- 
vate hospital. (1945, c. 952, s. 49.) 
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ARTICLE 6. 
Mentally Disordered Criminals. 


§ 122-83. Mentally disordered persons charged with crime to be 
committed to hospital.—All persons who may hereafter commit crime while 
mentally disordered, and all persons who, being charged with crime, are adjudged 
to be mentally disordered at the time of their arraignment, and for that reason 
cannot be put on trial for the crimes alleged against them, shall be sent by the 
court before whom they are or may be arraigned for trial, when it shall be ascer- 
tained by due course of law that such person is mentally disordered and cannot 
plead, to the State Hospital at Raleigh, if the alleged criminal is white, or to the 
State Hospital at Goldsboro if the alleged criminal is colored, and if the alleged 
criminal is an Indian from Robeson County, to the State Hospital at Raleigh, as 
provided for mentally disordered Indians from Robeson County, and they shall 
be confined therein under the rules and regulations prescribed by the board of di- 
rectors under the authority of this article, and they shall be treated, cared for, 
and maintained in said hospital. As a means of such care and treatment, the 
said boards of directors may make rules and regulations under which the per- 
sons so committed to said institutions may be employed in labor upon the farms 
of said institutions under such supervision as -said boards of directors may di- 
rect: Provided, that the superintendent and medical director of the hospital shall 
determine, in each case, that such employment is advantageous in the physical 
or mental treatment of the particular inmate to be so employed. Their confine- 
ment in said hospital shall not be regarded as punishment for any offense. (1899, 
Cl) sK63s Revers, 4617 >° CxS. s6236 1923 ce. 165, ssi 232102 /s ero ee 
ChOSZ shoot) 


Cross Reference. — As to bringing in- 
sanity to attention of court and determina- 
tion of present mental capacity, see note 
to § 122-84. 


Editor’s Note. — The 1945 amendment 


the title of this article was “Dangerous In- 
sane.” 

This article deals exclusively with men- 
tally disordered criminals. It does not in- 
clude a proceeding under § 35-4 to deter- 


mine restoration to sanity. In re Tate, 239 
N. Cy 94, 79255 EW (2d) 2595 41953)¢ 

Cited in State v. Duncan, 244 N. C. 374, 
93 S. E. (2d) 421 (1956). 


§ 122-84. Persons acquitted of certain crimes or incapable of be- 
ing tried, on account of mental disorder, committed to hospital; return 
for trial; detention for treatment.—When a person accused of the crime of 
murder, attempt at murder, rape, assault with the intent to commit rape, highway 
robbery, train wrecking, arson, or other crime, shall have escaped indictment or 
shall have been acquitted upon trial upon the ground of mental disorder, or shall 
be found by the court to be without sufficient mental capacity to undertake his 
defense or to receive sentence after conviction, the court before which such pro- 
ceedings are had shall detain such person in custody until an inquisition shall be 
had in regard to his mental condition. The judge shall, at the term of court at 
which such person is acquitted, cause notice to be given in writing to such person 
and his attorney, and, if in his good judgment it be necessary, to his nearest rela- 
tive, naming the day upon which he shall proceed to make an inquisition in re- 
gard to the mental condition of such person. The judge shall cause such witness 
to be summoned and examined as he may deem proper or as the person so ac- 
quitted or his counsel may desire. At such inquisition the judge shall cause the 
testimony to be taken in writing and be preserved, and a copy of which shall be 
sent to the superintendent of the hospital designated in § 122-83. If upon such 
inquisition the judge shall find that the mental condition or disease of such person 
is such as to render him dangerous either to himself or other persons, and that 
his confinement for care, treatment, and security demands it, he shall commit such 
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substituted in the first sentence “mentally 
disordered” for “insane.” 


Prior to Session Laws 1945, c. 952, s. 52, 
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person to the hospital designated in § 122-83, to be kept in custody therein for 
treatment and care as herein provided. Such person shall be kept therein, unless 
transferred under the previous provisions of this chapter, until restored to his 
right mind, in which event it shall be the duty of the authorities having the care 
of such person to notify the sheriff of the county from which he came, who shall 
order that he appear before the judge of the superior court of the district, to be 
dealt with according to law. The expense incident to such commitment and re- 
moval shall be paid by the county authorities from which such patient was sent. 

When a person committed to a State hospital under this section as unable to 
plead shall have been reported by the hospital to the court having jurisdiction as 
being mentally able to stand trial and plead, the said patient shall be returned to 
the court to stand trial as provided in § 122-87. If the hospital authorities feel 
that an outright discharge or release of said person (in the event he is found not 
guilty), would be harmful or dangerous to himself or the public at large involved, 
and that further care and treatment is necessary, said authorities will when re- 
porting that he is able to stand trial and plead, make a request for his return for 
further care and treatment, in the event he is found not guilty. 


If at the trial it is determined that the defendant is not guilty of a criminal of- 
fense and it appears to the trial judge that the State hospital in its report has re- 
quested that the defendant be returned to said hospital for further care and treat- 
ment as an outright discharge or release of said defendant would be harmful or 
dangerous to himself or the public at large, the trial judge shall commit said de- 
fendant to the proper State hospital for care and treatment and shall require him 
to remain at said hospital until discharged by the superintendent thereof upon the 
advice of the medical-staff.  (1899,°c/09 S.,65; ‘Rev.,'s. 4618; C. S.,.s..6237; 1923, 
CmLGS, $24591945'c//952, s. 54; 195 18er 989) s.-1!) 


Editor’s Note. — The 1923 amendment 
changed this section by making a refer- 
ence to the hospitals designated in the pre- 
ceding section. The 1945 amendment sub- 
stituted ‘mental disorder” for “insanity” in 
line four of the first sentence, and the 
1951 amendment added the last two para- 
graphs. 

Constitutionality—Strict Construction.— 
This section is within the legislature’s con- 
stitutional authority, but, being a restraint 
upon the liberty of the prisoner within the 
constitutional guarantee for his protection, 
should be strictly construed in his favor. 
State vy. Craig, 176 N. C. 740, 97 S. E. 400 
(1918). 

Section Penal in Character.—This sec- 
tion is penal in its character. State v. 
Craize176 N.C. 740,97 S. E. 400 (1918)t 

High Degree of Crime Contemplated by 
Section.—This section specifies a high de- 
gree of crime, such as murder, rape, and 
the like, indicating a class of criminals who 
may be dangerous to the public or indi- 
viduals, if left at large, and by the addition 
of the words “or other crimes” did not in- 
clude the offense of resisting arrest, espe- 
cially if the resistance was only by words 
in the nature of a threat that the officer 
could not take him alive. State v. Craig, 
176 N. C. 740, 97 S. E. 400 (1918). 

How Question of Present Insanity 
Brought to Attention of Court—The Gen- 


eral Assembly has prescribed no procedure 
by which the question of the present in- 
sanity or mental disorder of the person 
accused of crime may be brought to the 
attention of the court, or for the investiga- 
tion by the court preliminary to adjudicat- 
ing the question whether accused is so 
mentally disordered as to be incapable of 
making a rational defense. Hence, in the 
absence of an applicable statute, the inves- 
tigation of the present insanity or mental 
disorder to determine whether the accused 
shall be put on trial, and the form of the 
investigation ordered, are controlled by the 
common law. State v. Sullivan, 229 N. C. 
251, 49 S. BE. (2d) 458 (1948). 

How Mental Capacity of Accused Deter- 
mined.—The manner and form of an in- 
quiry to determine whether a person ac- 
cused of crime has the mental capacity to 
plead to the indictment and prepare a ra- 
tional defense is for the determination of 
the trial court in the exercise of its discre- 
tion, and the court may submit an issue as 
to the present mental capacity of defendant 
and the issue of his guilt or innocence of 
the offense charged at the same time. State 
7. Sullivan, 229 N.C. 251, 49.S: E., (2d) 
458, (1948), discussed in 27 N. C. Law Rev. 
258. 

Accused to Be Committed and Dis- 
charged Only by Judge of Superior Court. 
—The legislature intended that the crim- 
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inal insane and those who may plead in- 
sanity or want of understanding to plead 
to a bill of indictment shall be committed 
to and discharged from a mental institu- 
tion of the State only by a judge of the 
superior court. In re Tate, 239 N. C. 94, 
79 S. E. (2d) 259 (1953). 


Commitment of Accused Does Not End 
Jurisdiction of Court in Which Indictment 
Is Pending.—The commitment to a State 
hospital of a person who pleads want of 
mental capacity to answer to an indictment 
does not end the jurisdiction of the supe- 
rior court in which the indictment is pend- 
ing. The petitioner remains in the tech- 
nical custody of that court and upon his 
recovery must be returned to it for trial. 
He may, however, be heard under a writ 
of habeas corpus under § 122-86. In re 
Pate 2s9 Nie Ca944 79 se Eo (2d) 259 
(1953). See also § 122-87. 


Release “on Habeas Corpus.—A person 
illegally detained in a hospital for the dan- 
gerous insane cannot be released on habeas 
corpus if he is insane at the time of the 
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return of the writ. In re Boyett, 136 N. 
C. 415, 48 S. E. 789 (1904). 

Court May Order Prisoner Returned 
for Examination. — See State v., Pritchett, 
106 NC. .667, 11 S..E, 357 (1890), 

Finding by the court implies a discretion 
on the part of the trial judge. State v. 
Godwin, 216 N. C. 49, 3 S. E. (2d) 347 
(1939). 

Adjudication f Insanity as Evidence.— 
An adjudication, pursuant to this section, 
that defendant was without sufficient men- 
tal capacity to undertake his defense, en- 
tered about a month after the time of the 
commission of the offense, is competent 
in evidence for the consideration of the 
jury on defendant’s defense of insanity. 
State v. Duncan, 244 N. C. 374, 93 S. E. 
(2d) 421 (1956). 

Knowledge of Section by Jury in Mur- 
der Prosecution.—A defendant, whose de- 
fense is the lack of capacity to commit 
murder in the first degree, is not entitled 
to have the jury know the provisions of 
this section and § 122-86. State v. Bracy, 
215 No Cy 248 Ss. (2d) eoiucie sae 


§ 122-85. Convicts becoming mentally disordered committed to 


hospital.—All convicts becoming mentally disordered after commitment to any 
penal institution in this State shall be admitted to the hospital designated in § 
122-83. The same commitment procedure as prescribed in article 3 of this chap- 
ter shall be followed except that temporary authority for admission of the con- 
vict may be given by the clerk of court of the county in which the prison is lo- 
cated, that the prisoner need not be removed from the prison for a hearing, and 
that the clerk of court of the county from which the convict was sentenced shall 
issue the order of commitment. 

In case of the expiration of the sentence of any convicted mentally disordered 
person, while such person is confined in said hospital, such person shall be kept 
in said hospital until transferred or discharged, as provided by §§ 122-66.1, 
122-67 and 122-68. _ (1899, c. 1, s. 66; Rev., s..4619;,C. (S)Nsi0238 52am 
1606S 19455 1G 29525 S doe ODD NCOC/, Sala CLO eC nA AS anomeo 


Editor’s Note. — The 1923 amendment The 1955 amendment rewrote this sec- 


inserted the reference to the hospitals des- 
ignated in § 122-83. And the 1945 amend- 
ment substituted ‘mentally disordered” for 
“insane.” 


tion. 

The 1957 amendment inserted in the 
second paragraph the words “transferred 
or’ and the number 122-66.1. 


122-86. Persons acquitted of crime on account of mental disor- 
der; how discharged from hospital.—No person acquitted of a capital felony 
on the ground of mental disorder, and committed to the hospital designated in § 
122-83 shall be discharged therefrom unless an act authorizing his discharge be 
passed by the General Assembly. No person acquitted of a crime of a less degree 
than a capital felony and committed to the hospital designated in § 122-83 shall 
be discharged therefrom except upon an order from the Governor. No person 
convicted of a crime, and upon whom judgment was suspended by the judge on 
account of mental disorder, shall be discharged from said hospital except upon 
the order of the judge of the district or of the judge holding the courts of the 
district in which he was tried: Provided, that nothing in this section shall be 
construed to prevent such person so confined in the hospitals designated in § 
122-83 from applying to any judge having jurisdiction for a writ of habeas cor- 
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pus. No judge issuing a writ of habeas corpus upon the application of such 
person shall order his discharge until the superintendents of the several State 
hospitals shall certify that they have examined such person and find him to be 
sane, and that his detention is no longer necessary for his own safety or the safety 
Die mesptlplicwn (1890 sc alton O/mhev.6c24020 5 Cao. Ss, 0239 4 1923.7 165, sa6;; 
1045) C.a99258. 50.) 


Editor’s Note. — The 1945 amendment Cited in State v. Bracy, 215 N. C. 248, 1 
substituted “mental disorder” for “insan- S. E. (2d) 891 (1939); In re Tate, 239 N. 
ity.” Ci94,79. Ss. E.. (2d) 259 (1953). 


§ 122-87. Proceedings in case of recovery of patient charged with 
crime. — Whenever a person confined in any hospital for the mentally dis- 
ordered, and against whom an indictment for crime is pending, has recovered or 
has been restored to normal health and sanity, the superintendent of such hospital 
shall notify the clerk of the court of the county from which said person was sent, 
and the clerk will place the case against said person upon the docket of the supe- 
rior or criminal court of his county for trial, and the person_shall not be discharged 
without an order from said court. In all cases where such person confined in said 
hospital shall have recovered his mind, the clerk of the court of the county from 
which he was committed shall fix the amount of bail required for his appearance 
at the next term of the superior or criminal court of the county for trial, except 
in cases where the offense charged is a capital felony, and in this case only the 
judge of the superior court residing within or holding the courts of said district 
shall have the power to fix bail. If the person confined in the hospital, and re- 
ported sane as aforesaid, shall give the bond fixed by the clerk or judge as above 
provided for, he shall be discharged by the superintendent, and if he does not 
give the bond, he shall be transferred to the jail of the county from which he was 
committed. The superintendent will notify the sheriff of said county, and the 
sheriff will remove the person to the jail of his county. The sheriff will pay the 
expenses of such removal, and the county of the person’s settlement will repay 
the sheriff for his expenses and services. (1899, c. 1, s. 64; Rev., s. 4621; C. S., 
Sea 9255 Co 165,18..7 > 1945 Ce Oo2 msn o7a) 

Editor’s Note. — The 1945 amendment Cited in State v. Duncan, 244 N. C. 374, 
substituted “mentally disordered” for “in- 93 S. E. (2d) 421 (1956). 
sane” in the first sentence. 


§ 122-88. Ex-convicts with homicidal tendency committed to hos- 
pital.Whenever any person who has been confined in the State prison under 
sentence for the felonious killing of another person, and who has been dis- 
charged therefrom at the expiration of his term of sentence, or as the result of 
executive clemency, shall thereafter so act as to justify the belief that he is 
possessed of a homicidal tendency, and shall be duly adjudged mentally dis- 
ordered, in accordance with the provisions of article three of this chapter, the 
clerk of the superior court or other officer having jurisdiction of the proceed- 
ings in which such person shall be adjudged mentally disordered may, in his 
discretion, commit such person to the State hospital designated in § 122-83, as 
authorized and provided in this chapter. (1911, c. 169, s. 1; C. S., s. 6241; 1923, 
Cm Oon ser 11945" 68 952)5.°58.) 

Editor’s Note. — The 1945 amendment 
substituted “tendency” for “mania” and 
“mentally disordered” for “insane.” 


§ 122-89. Hospital authorities to receive and treat such patients. 
—It shall be the duty of the duly constituted authorities of the State hospitals 
designated in this law for the mentally disordered to receive all such mentally 
disordered persons as shall be committed to said institutions in accordance with 
the provisions of this law, and to treat and care properly for the same until dis- 
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(1911 ;%¢, 1698s 527 GSE 


charged in accordance with the provisions of the law. 


8.76242::31923, 165, S99 1945 Ceo Z its bos) 


Editor’s Note. — The 1945 amendment 
substituted “mentally disordered” for ‘‘in- 
sane.” 


§ 122-90. Inferior courts without jurisdiction to commit.—No court 
inferior to the superior court of this State shall have authority to send or com- 
mit any insane person to any State hospital for the criminal insane, as provided 
in this article, (1939.c7G0,) 

Cited in In re Tate, 239 N. C. 94, 79 S. 
E.. (2d) 259 (1953). 


§ 122-91. Alleged criminal may be committed for observation; 
procedure.—Any alleged criminal indicted or charged with the commission of 
a felony may, on the order of the presiding or resident judge of the superior 
court, in or out of term, be committed to a State hospital for a period of not ex- 
ceeding sixty days for observation. The order of commitment shall contain 
the name and address of the nearest responsible relative, if known, and shall 
also contain the address of the alleged criminal, if known. If at the end of the 
observation period herein provided the alleged criminal is found to be mentally 
incompetent of pleading to the charge against him, the superintendent of the 
State hospital concerned shall report his findings and recommendations to the 
clerk of the superior court of the county from which the alleged criminal was 
committed. It shall be the duty of such clerk to bring the report to the attention 
of the presiding or resident judge of the superior court who may, on the basis 
of the report of the superintendent, commit such alleged criminal in accordance 
with the provisions of G. S. 122-83. If the alleged criminal shall be found com- 
petent, the superintendent of the State hospital concerned shall report his findings 
to the clerk of the superior court of the county from which such alleged criminal 
was committed and the clerk shall notify the sheriff who shall remove the alleged 
criminal from the State hospital and return him to the county for trial. (1945, 
C2 onoU el ogo ole 957 SC. 123205 n270) 

Editor’s Note. — The 1951 amendment The 1957 amendment rewrote this sec- 
inserted the words “or resident” and “in tion. 
or out of term” in the first sentence. 


ARTICLE 7. 
Camp Butner Hospital. 


§ 122-92. Acquisition of Camp Butner Hospital authorized. — The 
State Hospitals Board of Control is authorized to acquire by purchase, gift or 
otherwise the Camp Butner Hospital, including buildings, equipment, and land 
necessary for the operation of a modern up-to-date hospital for the care and 
treatment of the mentally sick of this State. (1947, c. 789, s. 2.) 


Cross Reference.—For provision desig- 
nating the hospital as “State Hospital at 
Butner,” see § 122-1. 

Editor’s Note.—For another act author- 
izing the acquisition of Camp Butner and 
the establishment of an institution similar 


to the other State hospitals, etc., see Ses- 
sion Laws 1947, c. 537, s. 1 set out in note 
to § 122-1. As to appropriation, etc., for ac- 
quisition and development of Camp Butner 
Hospital, see Session Laws 1947, c. 789, ss. 
ils SY ehaal 4. 


§ 122-93. Disposition of surplus real property.—The North Carolina 


Hospitals Board of Control is authorized and empowered to sell, lease, rent or 
otherwise dispose of surplus real property located at Camp Butner, under such 
tules and regulations as may be adopted jointly by the North Carolina Hospitals 
Board of Control and the Advisory Budget Commission: Provided, however, 
that all conveyances of real property shall fully comply with the provisions of 


96 


§ 122-94 Cu. 122, Hosprrars For THE Mentayty DisorpErRED  § 122-97 


article 10, chapter 143 of the General Statutes and in particular $$ 143-146, 143- 
147, 143-148, 143-149, 143-150, 143-151. (1949, c. 71, s. 1.) 


§ 122-94. Application of State Highway and Motor Vehicle Laws to 
roads, etc., at Camp Butner; penalty for violations.—All the provisions of 
chapter 20 of the General Statutes relating to the use of the highways of the 
State and the operation of motor vehicles thereon are hereby made applicable 
to the streets, alleys and driveways on the grounds of Camp Butner. Any per- 
son violating any of the provisions of said chapter in or on such streets, alleys 
or driveways shall, upon conviction thereof, be punished as therein prescribed. 
Nothing herein contained shall be construed as in any way interfering with the 
ownership and control of such streets, alleys and driveways on said grounds as 
is now vested by law in the State Hospitals Board of Control. (1949, c. 71, s. 2.) 


§ 122-95. Ordinances and regulations for enforcement of article.— 
The North Carolina Hospitals Board of Control is authorized to make such 
rules and regulations and to adopt such ordinances, as it may deem necessary, to 
enforce the provisions of this article and to carry out its true purpose and intent, 
for the better administration of the Camp Butner Hospital and any adjacent 
territory owned by it, and in particular may make ordinances and adopt rules 
and regulations dealing with and controlling the following subjects: 

(1) To regulate the use of streets, alleys, driveways, and to establish park- 
ing areas. 

(2) To promote the health, safety, morals and general welfare of those re- 
siding on, occupying, renting or using any property or facilities within 
its limits, and those visiting and patronizing the hospital by: 

a. Regulating the height, number of stories and size of buildings 
or other structures, the percentage of lot to be occupied, the 
size of yards and courts and other open spaces, the density 
of population, and the location and use of buildings, structures 
for trade, industry, residence or other purposes, to regulate 
markets, and prescribe at what place marketable products may 
be sold, and to condemn and remove all buildings, or cause 
them to be removed, at the expense of the owner, when 
dangerous to life, health or other property. 

b. To prohibit, restrict and regulate theatres, carnivals, circuses, 
shows, parades, exhibitions of showmen and all other public 
amusements and entertainments and recreations. 

c. To regulate, restrict or prohibit the operation of pool and billiard 
rooms and dance halls. 

d. To regulate and prohibit the running at large of horses, mules, 
cattle, sheep, swine, goats, chickens and other animals and 
fowl of every description. 

e. To prevent and abate nuisances whether on public or pri- 
vate property. (1949, c. 71, s. 3.) 


§ 122-96. Recordation of ordinances and regulations; printing and 
distribution.—All ordinances, rules and regulations adopted pursuant to the au- 
thority of this article shall be recorded in the proceedings of the North Carolina 
Hospitals Board of Control and printed copies shall be filed in the office of the 
Secretary of State, and available for distribution to persons requesting the same. 


(1949, ¢. 71, s. 4.) 


§ 122-97. Violations made misdemeanor.—Any person, firm or corpo- 
ration violating any of the provisions of this article, or any ordinance, rule or 
regulation adopted pursuant thereto, shall be guilty of a misdemeanor and shall 
be punished by a fine not exceeding fifty dollars ($50.00) or imprisoned not 
exceeding thirty days or by both such fine and imprisonment. (1949, c. 71, s. 5.) 
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§ 122-98. Designation of special police officers.—To enable the North 
Carolina Hospitals Board of Control to enforce the provisions of this article and 
any rule or regulation adopted pursuant thereto, the said North Carolina Hos- 
pitals Board of Control is authorized to designate one or more special police 
officers who shall have the same powers as peace officers now vested in sheriffs 
and constables within the territory embraced by the Camp Butner Hospital site 
and any adjacent territory thereto owned or leased by the said North Carolina 
Hospitals Board of Control. (1949, c. 71, s. 6.) 
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Chapter 123. 


Impeachment. 
Article 1. Sec. 
The Court. 123-7. When President of Senate im- 
Sec. peached, another officer chosen. 
123-1. Senate is court of impeachment; 123-8. Notice given to the accused. 
quorum. 123-9. Accused entitled to counsel. 
123-2. Chief Justice presides in impeach- 123-10. Time of hearing fixed. 
ment of Governor. 123-11. Oath administered to members. 
123-3. Power of the Senate as a court. Article 3. 
123-4. Power of presiding officer. Effect of Impeachment. 


123-5. Causes for impeachment. ; ; 
P 123-12. Accused suspended during trial. 


Article 2. 123-13. Manner of conviction; judgment; 
Procedure in Impeachment. indictment. 


123-6. Articles of impeachment preferred. 


ARTICLE 1. 
The Court. 


§ 123-1. Senate is court of impeachment; quorum.—The court for the 
trial of impeachments shall be the Senate. A majority of the members shall be 
necessary to constitute a quorum. (Const., art. 4, s. 3; 1868-9, c. 168, s. 1; 
Code, ss. 2923, 2924; Rev., s. 4623; C. S., s. 6244.) 


§ 123-2. Chief Justice presides in impeachment of Governor.—When 
the Governor of the State, or Lieutenant-Governor, upon whom the powers and 
duties of the office of Governor have devolved, is impeached, the Chief Justice 
of the Supreme Court shall preside; and in a case requiring the Chief Justice to 
preside, notice shall be given him, by order of the Senate, of the time and place 
fixed for the consideration of the articles of impeachment, with a request to at- 
tend; and the Chief Justice shall preside over the Senate during the considera- 
tion of said articles upon the trial of the person impeached. But the Chief 
Justice shall not vote on any question during the trial, and shall pronounce de- 
cision only as the organ of the Senate with its assent. (Const., art. 4, s. 4; 


1563-05.c..168; S63) Codes si 2927s Revie se 40244 C'S), 8806245.) 


§ 123-3. Power of the Senate as a court.—The Senate, as a court, shall 
have power to compel the attendance of parties and witnesses, to enforce obedience 
to its orders, mandates, writs, precepts, and judgments, to preserve order, to 
punish, in a summary way, contempts of its authority, orders, mandates, writs, 
precepts, or judgments, to adjourn from time to time, and to make all lawful 
rules and regulations which it may deem essential or conducive to the ends of 
justice. (1868-9, c. 168, s. 4; Code, s. 2926; Rev., s. 4626; C. S., s. 6246.) 


§ 123-4. Power of presiding officer.—The presiding officer of the Senate 
shall have power: 

(1) To direct all necessary preparations in the Senate chamber. 

(2) To make and issue by himself or by the clerk of the Senate all orders, 
mandates, writs, and precepts authorized by law or by the Senate. 

(3) To direct all the forms of procedure during the trial not otherwise 
specially provided for. 

(4) To decide in the first instance, without a division, all questions of 
evidence and incidental questions; but the same shall, on demand of 
one-fifth of the members present, be decided by yeas and _ nays. 


(1868-958 ca68, 8) 5 Code. s) 2927 “Rev, si 4627» C.9.,.S. 6247.) 
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§ 123-5. Causes for impeachment.—Every officer in this State shall be 
liable to impeachment for: 
(1) Corruption or other misconduct in his official capacity. 
(2) Habitual drunkenness. 
(3) Intoxication while engaged in the exercise of his office. 
(4) Drunkenness in any public place. 
(5) Mental and physical incompetence to discharge the duties of his office. 
(6) Any criminal matter, the conviction whereof would tend to bring his 
office into public contempt. (1868-9, c. 168, s. 16; Code, s. 2937; 
Rev., s. 4628; C. S., s. 6248.) 
A judge of probate is not subject to im- 
peachment under this section. People v. 
Heaton, 77 N. C. 18 (1877). 


ARTICLE 2. 
Procedure in Impeachment. 


§ 123-6. Articles of impeachment preferred.—All impeachments must 
be delivered by the House of Representatives to the presiding officer of the 
Senate, who shall thereupon cause proclamation to be made in the following 
words: 

“All persons are commanded to keep silence, on pain of imprisonment, while 
the House of Representatives is exhibiting to the Senate of North Carolina 
articles of impeachment against ........ 

After which the articles shall be exhibited, and then the presiding officer of 
the Senate shall inform the House of Representatives that the Senate will take 
proper order on the subject of impeachment, of which due notice shall be given 
to the House of Representatives. (1868-9, c. 168, ss. 2, 3; Code, s. 2925; Rev., 
s. 4630; C. S., s. 6249.) 


§ 123-7. When President of Senate impeached, another officer 
chosen.—lIf the President of the Senate be impeached, notice thereof shall im- 
mediately be given to the Senate by the House of Representatives, in order that 
another President may be chosen. (1868-9, c. 168, s. 14; Code, s. 2935; Rev., s 
4631 Ce 5., se 6250.) 


§ 123-8. Notice given to the accused.—The Senate, upon the presenta- 
tion of articles of impeachment and its organization as a court, shall forthwith 
cause the person impeached to appear and answer the articles exhibited, either 
in person or by attorney. He shall be entitled to a copy of the impeachment and 
have a reasonable time to answer the same. (1868-9, c. 168, s. 7; Code, s. 2928; 
RG venro OG cee. aS.cO2 0 1.) 


§ 123-9. Accused entitled to counsel.—The person accused is entitled 
on the trial of impeachment to the aid of counsel. (1868-9, c. 168, s. 8; Code, s. 
2929 S Rewess e402? Y Ono S-O252.) 


§ 123-10. Time of hearing fixed.—When issue is joined in the trial of 
an impeachment the court shall fix a time and place for the trial thereof. (1868- 


OC ulOS. 1s. Dei Gode, we2930ceReu, +s, 4633cnCr Orie nO253™ 


§ 123-11. Oath administered to members.—At the time and place ap- 
pointed, and before the commencement of the trial, the presiding officer of the 
Senate shall administer to each member of the court then present, and to other 
members as they appear, an oath or affirmation truly and impartially to try and 
determine the charge in question, under the Constitution and laws, according 
to the evidence. No member of the court shall sit or give his vote upon the 
trial until he shall have taken such oath or affirmation. (1868-9, c. 168, s. 10; 
Codemce20s i eRey. isu4 02a. es eOZo4a) 
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ARTICLE 3. 
Effect of Impeachment. 


§ 123-12. Accused suspended during trial. — Every officer impeached 
shall be suspended from the exercise of his office until his acquittal. (1868-9, c. 
168,:s. 13; Code, s. 2934; Rev., s. 4634; C. S., s. 6255.) 


§ 123-13. Manner of conviction; judgment; indictment.—No person 
shall be convicted on an impeachment without the concurrence of two-thirds of 
the senators present. Upon a conviction of the person impeached, judgment 
may be given that he be removed from office, or that he be disqualified to hold 
any office of honor, trust, or profit under this State, or both. Every person con- 
victed on impeachment shall, nevertheless, be liable to indictment and punishment 
according to law. (Const., art. 4, ss. 3, 4; 1868-9, c. 168, ss. 11, 12, 15; Code, 
Sig 252-22995,1 2900; RCV. pS BAO De nego: 8 O200.) 
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Chapter 124. 


Internal Improvements. 


Sec. Sec. 

124-1. Governor and Council to control 124-4. Report to General Assembly; con- 
internal improvements. tents. 

124-2. State deemed shareholder in corpo- 124-5. Approval of encumbrance on State’s 
ration accepting appropriation. interest in corporations. 

124-3. Report of railroad, canal, etc.; con- 124-6. Appointment of proxies, etc. 
tents. 124-7. Power of investigation of corpo- 


rations. 


§ 124-1. Governor and Council to control internal improvements.— 
The Governor and Council of State shall have charge of all the State’s interest in 
all railroads, canals and other works of internal improvements. (1925, c. 157, 


Sal.) 


§ 124-2. State deemed shareholder in corporation accepting appro- 
priation.—When an appropriation is made by the State to any work of internal 
improvement conducted by a corporation, the State shall be considered, unless 
otherwise directed, a stockholder in such corporation, and shall have as many 
shares as may correspond with the amount of money appropriated; and the ac- 
ceptance of such money shall be deemed to be a consent of the corporation to 
thestermcshictetnme<presccdmmiLo20,.C a15/, sca) 


§ 124-3. Report of railroad, canal, etc.; contents.—The president or 
other chief officer of every railroad, canal, or other public work of internal im- 
provement in which the State owns an interest, shall, when required to do so 
by the Governor, make or cause to be made to the Governor and Council of 
State a written report of its affairs. This report shall show: 


(1) Number of shares owned by the State. 
(2) Number of shares owned otherwise. 
(3) Face value of such shares. 
(4) Market value of each of such shares. 
(5) Amount of bonded debt, and for what purpose contracted. 
(6) Amount of other debt, and how incurred. 
(7) If interest on bonded debt has been punctually paid as agreed; if not, 
how much in arrears. 
(8) Amount of gross receipts for past year, and from what sources derived. 
(9) An itemized account of expenditures for past year. 
(10) Any lease or sale of said property, or any part thereof, to whom made, 
for what consideration, and for what length of time. 
(11) Suits at law pending against his company concerning its bonded debt, 
or in which title to all or any part of such road or canal is concerned. 
(12) Any sales of stock owned by the State, by whose order made, and 
disposition of the proceeds. 
Any person failing to report as required by this section shall be guilty of a 
misdemeanor and be fined or imprisoned at the discretion of the court. (1925, 


CDs Sao!) 


§ 124-4. Report to General Assembly; contents.—The Governor and 
Council of State shall biennially report to the General Assembly: 

(1) The condition of all railroads, canals, or other works of internal im- 
provement in which the State has an interest, and they shall at the 
same time suggest such improvement, enlargement, or extension of 
such work as they shall deem proper, and such new works of similar 
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nature as shall seem to them to be demanded by the growth of trade 
or the general prosperity of the State. 

(2) The amount, condition, and character of the State’s interest in other 
railroads, roads, canals, or other works of internal improvement in 
which the State has taken stock, to which she has loaned money, or 
whose bonds she holds as security. 

(3) The condition of such roads or other corporate bodies, in detail, as are 
referred to in the previous section, giving their entire financial con- 
dition, the amount and market value of the stock, receipts and dis- 
bursements for the previous year or since the last report; the amount 
of real and personal property of such corporations, its estimated value, 
and such suggestions with regard to the State’s interest in the same 
as may to them seem warranted by the status of the roads or corpo- 
rations. 

(4) The names of all persons failing or refusing to report as is required by 


law: (1925, c..15/9s24.) 


§ 124-5. Approval of encumbrance on State’s interest in corpora- 
tions.—No corporation or company in which the State has or owns any stock or 
any interest shall sell, lease, mortgage, or otherwise encumber its franchise, 
right of way, or other property, except by and with the approval and consent 
of the Governor and Council of State. (1925, c. 157, s. 5.) 

Cross Reference.—As to conveyances of 
property held by State institutions, agen- 
cies, etc., see §§ 143-147 through 143-150. 


124-6. Appointment of proxies, etc.—The Governor shall appoint on 
behalf of the State all such officers or agents as, by any act, incorporating a 
company for the purpose of internal improvement, are allowed to represent the 
stock or other interests which the State may have in such company; and such 
person or persons shall cast the vote to which the State may be entitled in all 
the meetings of the stockholders of such company under the direction of said 
Governor; and the said Governor may, if in his opinion the public interest so 
requires, remove or suspend such persons, officers, agents, proxies, or directors 
Weliceciscretion.6(1929).c: 15/2 S763) 


§ 124-7. Power of investigation of corporations—The Governor and 
Council of State shall have the power to investigate the affairs of any corporation 
or association described in § 124-3 and may require the Attorney General or the 
Utilities Commission to assist in making such investigation under the rules and 
regulations prescribed in chapter sixty-two. (1925, c. 157, s. 7; 1933, c. 134, s. 8; 
1O4 lee cr 97 sesi1s) 
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Chapter 125. 


Libraries. 
Article 1. Sec. 
State Library. service; annual appropriation 
Sec. therefor; administration of funds. 
125-1. Name. 125-8. Library authorized to accept and 
125-2. Powers and duties of Library. administer funds from federal 
125-3. Board of trustees. government and other agencies. 
125-4. Librarian. 125-9. Library Certification Board. 
125-5. Public libraries to report to State 125-10. Temporary certificates for public 
Library. librarians. 
125-6. Ljibrarian’s seal. 125-11. Failure to return books. 


125-7. State policy as to public library 


PARTICLE: 4. 
State Library. 


125-1. Name.—tThe library agency of the State of North Carolina shall 
be the North Carolina State Library. (1955, ¢. 505, s. 3.) 
Editor’s Note. — Session Laws 1955, c. tion of library agencies and transfer of 
505, s. 3, rewrote this chapter, which be- powers and duties, etc., see Session Laws 
came effective July 1, 1956. For consolida- 1955, c. 505, ss. 1, 2 and 5. 


§ 125-2. Powers and duties of Library.—The North Carolina State Li- 
brary shall have the following powers and duties: 


(1) To adopt a seal for use in official business. 

(2) To make to the Governor a biennial report of its activities and needs, 
including recommendations for improving its services to the State, 
to be transmitted by the Governor to the General Assembly. 

(3) To accept gifts, bequests and endowments for the purposes which fall 
within the general legal powers and duties of the State Library. Un- 
less otherwise specified by the donor or legator, the Library may 
either expend both the principal and interest of any gift or bequest 
or may invest such sums in whole or in part, by and with the consent 
of the State Treasurer, in securities in which sinking funds may be 
invested under the provisions of G. S. 142-34, 

(4) To purchase and maintain a general collection of books, periodicals, 
newspapers, maps, films and audio-visual materials, and other ma- 
terials for the use of the people of the State as a means for the gen- 
eral promotion of knowledge within the State. The scope of the 
Library’s collections shall be determined by the board of trustees on 
recommendation of the State Librarian, and, in making these deci- 
sions, the board of trustees and Librarian shall take into account the 
book collections of public libraries and college and university libraries 
throughout the State and the availability of such collections to the 
general public. All materials owned by the State Library shall be 
available for free circulation to public libraries and to all citizens of 
the State under rules and regulations fixed by the Librarian and ap- 
proved by the board of trustees, except that the Librarian, with the 
approval of the board, may restrict the circulation of books and other 
materials which, because they are rare or are used intensively in the 
Library for reference purposes or for other good reasons, should be 
retained in the Library at all times. 

(5) To give assistance, advice and counsel to other State agencies main- 
taining special reference collections as to the best means of establish- 
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ing and administering such libraries and collections, and to establish 
in the State Library a union catalogue of all books, pamphlets and 
other materials owned and used for reference purposes by all other 
State agencies in Raleigh and of all books, pamphlets and other ma- 
terials maintained by public libraries in the State which are of in- 
terest to the people of the whole State. Where practical, the State 
Library may maintain a union catalogue of a part or all of the book 
collections in the Supreme Court Library, the North Carolina State 
College Library, and other libraries in the State for the use and 
convenience of patrons of the State Library. 

(6) To fix reasonable penalties for damage to or failure to return any book, 
periodical or other material owned by the Library, or for violation of 
any rule or regulation concerning the use of books, periodicals, and 
other materials in the custody of the Library. 

(7) To maintain at least two sets of the laws and journals of the General 
Assembly for the use of members of the General Assembly while in 
session. Before each session of the General Assembly the Librarian 
shall have these and other requested materials moved into the Senate 
and House chambers for the use of members of the General Assembly. 

(8) To give assistance, advice and counsel to all libraries in the State, to 
all communities which may propose to establish libraries, and to all 
persons interested in public libraries, as to the best means of establish- 
ing and administering such libraries, as to the selection of books, 
cataloguing, maintenance and other details of library management. 


(1955, c. 505, s. 3.) 


§ 125-3. Board of trustees.—(a) Creation; Membership; Terms——The 
North Carolina State Library shall be governed by a board of trustees composed 
of eight persons, six members appointed by the Governor for six-year overlapping 
terms and the Superintendent of Public Instruction and the Librarian of the 
University of North Carolina, ex officio. All appointments shall be for six-year 
terms following the expiration of the terms of the original members of the board 
appointed effective July 1, 1955, two of whom were appointed for two-year terms, 
two for four-year terms, and two for six-year terms. All members appointed to 
the board shall serve for the duration of their respective terms and until their 
successors are appointed and qualified. Any vacancy occurring in the member- 
ship of the board because of death, resignation or otherwise shall be filled by the 
Governor for the unexpired term of the member causing such vacancy. 

(b) Powers of Ex Officio Members.—The Superintendent of Public Instruc- 
tion and the Librarian of the University of North Carolina shall have all the 
privileges, rights, powers and duties held by appointive members under the pro- 
visions of this chapter. 

(c) Compensation—The members of the board of trustees shall serve without 
salary, but they shall be allowed their actual expenses when attending to their 
official duties, to be paid out of funds appropriated for the maintenance of the 
State Library. 

(d) Organization; Meetings——The board of trustees shall elect from its ap- 
pointive members a chairman and such other officers as it may choose, for such 
terms as it may designate in its rules and regulations. The board shall meet reg- 
ularly, and at least once every quarter, at places and dates to be determined by the 
board. Special meetings may be called by the chairman on his own initiative and 
must be called by him at the request of two or more members of the board. All 
members shall be notified by the chairman in writing of the time and place of reg- 
ular and special meetings at least seven days in advance of such meeting, except 
that meetings may be held on shorter notice if all members of the board shall 
agree. Four members shall constitute a quorum. The chairman may appoint 
members to such committees as the work of the board may require. The State 
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Librarian shall serve as secretary to the board and shall. keep an accurate and 
complete record of all meetings. 

(e) Powers and Duties.—The board of trustees shall be the governing body 
for the North Carolina State Library and shall have the power to adopt rules and 
regulations for its own government and for the conduct of any of the functions as- 
signed to the Library under the provisions of this chapter. The board shall fix 
the policies under which the Librarian and other employees of the Library shall 
carry out the duties imposed upon the Library. (1955, c. 505, s. 3.) 


§ 125-4. Librarian—The board of trustees of the State Library shall ap- 
point a State Librarian whose duty it shall be, under the supervision of the board, 
to direct and administer the work and activities of the Library as defined by law. 
In choosing the State Librarian the board shall take into consideration the func- 
tions of the Library and the experience required to administer such functions, 
and shall fix standard of professional library training and library administrative 
experience which the State Librarian must meet in order to assure competent ad- 
ministration of the Library. These standards must be equal to those established 
for chief county librarians by the North Carolina Library Certification Board. 
The Librarian shall serve at a salary to be fixed by the Governor and approved by 
the Advisory Budget Commission. The board, after proper notice and hearing, 
may remove the Librarian from office for neglect of duty or any failure to perform 
his duties in accordance with the standards of performance deemed necessary by 
the board for effective administration of the Library. The Librarian may employ 
such other qualified persons as may be needed to perform the functions of the Li- 
brary, subject to the provisions of the State Personnel Act. (1955, c. 505, s. 3.) 


§ 125-5. Public libraries to report to State Library.—Every public 
library in the State shall make an annual report to the State Library in such form 
as may be prescribed by the board of trustees. The term “public library” shall, 
for the purpose of this section, include subscription libraries, college and univer- 
sity libraries, legal association, medical association, Supreme Court, and other 
Special@lipnatiess( 10550c, 205,68 von) 


§ 125-6. Librarian’s seal.—lIt shall be the duty of the Secretary of State 
to furnish the State Librarian with a seal of office. The State Librarian is au- 
thorized to certify to the authenticity and genuineness of any document, paper, or 
extract from any document, paper, or book or other writing which may be on file 
in the Library. When a certificate is made under his hand and attested by his 
official seal, it shall be received as prima facie evidence of the correctness of the 
matter therein contained, and as such shall receive full faith and credit. (1955, 


fey olb Soy ah) 


§ 125-7. State policy as to public library service; annual appropri- 
ation therefor; administration of funds.—(a) It is hereby declared the 
policy of the State to promote the establishment and development of public library 
service throughout all sections of the State. 

(b) For promoting, aiding, and equalizing public library service in North 
Carolina a sum shall annually be appropriated out of the monies within the State 
treasury to be known as the Aid to Public Libraries Fund. 

(c) The fund herein provided shall be administered by the board of trustees 
of the North Carolina State Library, which board shall frame bylaws, rules and 
regulations for the allocation and administration of such funds. The funds shall 
be used to improve, stimulate, increase and equalize public library service to the 
people of the whole State, shall be used for no other purpose, except as herein 
provided, and shall be allocated among the counties in the State taking into con- 
sideration local needs, area and population to be served, local interest and such 
other factors as may affect the State program of public library service. 

(d) For the necessary expenses of administration, allocation, and supervision, 
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a sum not to exceed 7 per cent (7%) of the annual appropriation may annually 
be used by the North Carolina State Library. 

(e) The fund appropriated under this section shall be separate and apart from 
the appropriations of the North Carolina State Library, which appropriation 
shall not be affected by this section or the appropriation hereunder. 

(f) The powers herein granted shall be in addition to and not in subrogation 
of, or repeal of, any power or authority now or heretofore granted to the North 
ihe State Library or the North Carolina Library Commission. (1955, c. 

S403) 


§ 125-8. Library authorized to accept and administer funds from 
federal government and other agencies.—The North Carolina State Li- 
brary is hereby authorized and empowered to receive, accept and administer any 
money or monies appropriated or granted to it, separate and apart from the ap- 
propriation by the State for the North Carolina State Library, for providing and 
equalizing public library service in North Carolina: 

(1) By the federal government and, 
(2) By any other agencies, private and/or otherwise. 

The fund herein provided for shall be administered by the board of trustees of 
the North Carolina State Library, which board shall frame bylaws, rules and 
regulations for the allocation and administration of this fund. This fund shall be 
used to increase, improve, stimulate and equalize library service to people of the 
whole State, and shall be used for no other purpose whatsoever except as here- 
inafter provided, and shall be allocated among the counties of the State, taking 
into consideration local needs, area and population to be served, local interests as 
evidenced by local appropriations, and such other factors as may affect the State 
program of library service. Any gift or grant from the federal government or 
other sources shall become a part of said funds, to be used as part of the State 
fund, or may be invested as the board of trustees of the State Library may deem 
advisable, according to provisions of G. S. 125-5 (5), the income to be used for 
the promotion of libraries as stated in this section. (1955, c. 505, s. 3.) 

Editor’s Note.—The reference near the seem to be an error. It is possible that § 
end of this section to G. S. 125-5 (5) would 125-2 (3) was intended. 


§ 125-9. Library Certification Board.—The State Librarian, the Dean 
of the School of Library Science of the University of North Carolina, the Presi- 
dent of the North Carolina Library Association, and one librarian appointed by 
the executive board of the North Carolina Library Association shall constitute 
the Library Certification Board. Members of the Board shall serve without pay. 
The Board shall issue librarian’s certificates to public librarians under such rea- 
sonable rules and regulations as it may adopt. A complete record of the trans- 
actions of the Board shall be kept at all times in the office of the North Carolina 
States ibtary.9(1955,.c:,505,,S.13;) 


§ 125-10. Temporary certificates for public librarians.—The provi- 
sions of G. S. 125-11 shall not affect any librarian who was acting as such librari- 
an on May 4, 1933, and any person who was serving as a librarian on that date 
shall be entitled to receive a certificate in accordance with the position then held. 
Upon the submission of satisfactory evidence that no qualified librarian is avail- 
able for appointment as chief librarian, and upon written application by the Li- 
brary board of trustees for issuance of a temporary certificate to an unqualified 
person who is available for the position, a temporary certificate, valid for one year 
only, may be issued to such persons by the Library Certification Board. (1955, 
€205,7S.03.) 

Editor’s note. — The reference near the would seem to be an error. It is possible 
beginning of this section to G. S. 125-11 that G. S. 125-9 was intended. 
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§ 125-11. Failure to return books.—Any person who shall fail to return 
any book, periodical, or other material withdrawn by him from the Library shall 
be guilty of a misdemeanor punishable by a fine of not more than fifty dollars 
($50.00) or imprisonment for not more than 30 days if he shall fail to return the 
borrowed material within 30 days after receiving a notice from the State Li- 
brarian that the material is overdue. The provisions of this section shall not be in 
effect unless a copy of this section is attached to the overdue notice by the State 
Librarian. (1955.cu505iusecs) 
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Chapter 126. 
Merit System Council. 

Sec. Sec. 

126-1. Appointment of members of Merit 126-9. Admission to examinations without 
System Council; qualifications; regard to minimum _ qualifica- 
terms; compensation. tions; probationary employee. 

126-2. Supervisor of merit examinations; 126-10. Original appointments for proba- 
rules and regulations; examina- tionary period; when permanent 
tions. appointment begins; statement 

126-8. Organization of Council; meetings; from employee’s supervisor; rec- 
representation of State agencies; ommendations by personnel offi- 
duties and pay of supervisor. cer; notice to employee. 

126-4. Competitive examinations for all 4926-11. Filling vacancies; promotions. 
positions; moral character of ap- 496-12. Dismissal or suspension of em- 
plicants. 7 ployees; separations. 

126-5. Present employees previously ex- ines 5 
ee? 126-13. Appeal from dismissal, suspension, 

126-6. Persons previously examined and pF demotion: ] 
on eligible list. 126-14. Authority of Merit System Coun- 

126-7. Notice of time and place of exami- cil. 
nations. 126-15. Application of chapter. 

126-8. Register of applicants passing ex- 126-16. Effect on certain existing laws. 
aminations; method of making 126-17. Purpose of chapter clarified. 
appointments. 


§ 126-1. Appointment of members of Merit System Council; quali- 
fications; terms; compensation.—The Governor, of North Carolina is 
hereby authorized to appoint a Merit System Council,(which shall be composed 
of five members, all of whom shall be public-spirited citizens of this State of rec- 
ognized standing in the improvement of public administration and in the im- 
partial selection of efficient government personnel) for the Employment Security 
Commission, the North Carolina Medical Care Commission, the State Board of 
Health, the State Board of Public Welfare, and the State Commission for the 
Blind. At least one of the members of the Council shall be a person who has had 
experience in county government. Two of the members of the Council shall also 
serve as members of the State Personnel Council. No Council member shall have 
held political office or have been an officer in a political organization during the 
year preceding his appointment, nor shall he hold such office during his term. No 
member of the Council shall have been an employee of any of the agencies within 
one year prior to his appointment. One member appointed hereunder shall serve 
for a term of two years, two members shall serve for a term of four years, and two 
members shall serve for a term of six years from the date of their appoint- 
ments, and their successors shall be appointed by the Governor and shall serve 
for a term of six years and until their successors are appointed and qualified. In 
case of a vacancy in any of the above terms, the person appointed to fill such va- 
cancy shall be appointed only for the unexpired term. The members of the Merit 
System Council shall be paid seven dollars ($7.00) per diem and actual travel 
expense for each day when they are in attendance on a meeting of the Council 
but shall receive no other salary. (1941, c: 378, s. 1; 1947, c. 598, s. 1; 1947, 
c. 933, s. 4; 1949, c. 492; 1957, c. 100, s. 1; c. 1004, s. 1; c. 1037.) 

Editor’s Note. — The first 1947 amend- amendment inserted a provision as _ to 
ment substituted “Employment Security employees of the Hospitals Board of Con- 
Commission” for “Unemployment Com- trol. 


pensation Commission” in the first sen- 
tence, and the second 1947 amendment in- 
serted therein the words “the North Caro- 
lina Medical Care Commission.” The 1949 


The first 1957 amendment substituted 
“State Board of Public Welfare” for 
“State Board of Charities and Public Wel- 
fare’ in the first sentence. The second 
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1957 amendment inserted the second and former provision relating to employees of 
third sentences. And the third 1957 amend- the North Carolina State Hospitals Board 
ment deleted from the first sentence the of Control. 


§ 126-2. Supervisor of merit examinations; rules and regulations; 
examinations.—The supervisor of merit examinations appointed under the pro- 
visions of article 2 of chapter 143 of the General Statutes, as amended and re- 
written by the General Assembly of 1949, in co-operation with the Merit System 
Council, and with the approval of the State Personnel Director, the State agen- 
cies affected by this chapter, as amended, and the federal security agency or other 
federal agency or department charged with the administration of the Federal 
Social Security Laws, shall prepare rules and regulations, and prepare and give 
examinations for and to all employees and applicants for employment and/or 
promotions of the agencies or departments affected by this chapter. Such rules 
and regulations shall be printed and made available for public inspection and for 
the use of employees and applicants for employment in said agencies or depart- 
ments: (19417375) 5.25 19497 67718, s..2; 1957, co. 1004 sao.) 

Editor’s Note. — The 1949 amendment “job descriptions and specifications,” for- 
rewrote this section. merly appearing immediately after “regula- 
The 1957 amendment deleted the words tions” in line seven. 


§ 126-3. Organization of Council; meetings; representation of State 
agencies; duties and pay of supervisor.—The said Council shall meet as 
soon as practicable and organize by electing one of its members as chairman and 
one who shall act as secretary. The secretary shall keep the minutes of the pro- 
ceedings of the said Council and shall be guardian of all papers pertaining to the 
business of said Council. Meetings of the Council shall be held as often as nec- 
essary and practicable upon the call of the chairman. The State agencies shall 
have the right to be represented at all meetings of the Council but such repre- 
sentation shall be without voting power. The supervisor of merit examinations, 
above provided for, shall keep a record of all examinations held, and shall per- 
form such other duties as the Council shall prescribe for which he shall be paid 
compensation to be fixed by the State Personnel Director. (1941, c. 378, s. 3; 
1949, c. 718, s. 3.) 

Editor’s Note. — The 1949 amendment 
substituted “State Personnel Director” for 
“Director of the Budget.” 


§ 126-4. Competitive examinations for all positions; moral character 
of applicants.—All applicants for positions in the agencies or departments af- 
fected by this chapter shall be subjected to an examination by the Merit System 
Council which shall be competitive and free to all persons meeting requirements 
prescribed by said Council, subject to reasonable and proper limitations as to age, 
health, and moral character, which said examinations shall be practical in their 
character and shall relate to those matters tending fairly to test the capacity and 
qualifications of the applicants to discharge proficiently the duties of the position to 
which they seek appointment, and shall include examinations as to physical and 
mental qualifications as well as general fitness; but no such applicant shall be 
examined concerning his or her political or religious opinions or affiliations. The 
said Council shall establish such necessary and proper regulations as it sees fit re- 
lating to the moral worth and character of all applicants for positions in the 
agencies and departments affected by this chapter, to the end that all persons 
certified by said Council as eligible for employment in said agencies or depart- 
ments shall be persons of good character as well as possessing necessary mental 
and physical qualifications. (1941, c. 378, s. 4.) 


§ 126-5. Present employees previously examined.—All employees 
presently employed in the agencies or departments affected by this chapter and 
who have heretofore taken and passed merit examinations under the Merit Rating 
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System now in effect, shall not be required to take further examinations as herein 
provided. (1941, c. 378, s. 5.) 


§ 126-6. Persons previously examined and on eligible list —All per- 
sons who have successfully passed merit examinations under the Merit Rating 
System now in effect and are shown on the register as eligible for employment 
shall not be required to take further examinations as provided herein and shall 
have their names placed on the new registers of those eligible for employment 
to be established under this chapter. (1941, c. 378, s. 5%.) 


§ 126-7. Notice of time and place of examinations.—Notice of the 
time and place of every examination shall be given by the Merit System Council 
by publication once a week for two weeks immediately preceding such examina- 
tion, in some newspaper having a general circulation in the State of North Caro- 
lina, and such notice shall be posted in a conspicuous place in the office of the 
supervisor of merit examinations, in the city of Raleigh for at least two weeks 
next preceding such examination. (1941, c. 378, s. 6.) 


§ 126-8. Register of applicants passing examinations; method of 
making appointments.—Said Council shall prepare and keep as a permanent 
record of the Council a register of all persons successfully passing such examina- 
tions, accurately reflecting the grades made by such applicants. Whenever any 
appointment is to be made to any of said agencies or departments, the Council 
shall certify from said registered list of successful applicants three names for each 
appointment so to be made, and the appointments shall be made only from among 
the names thus certified by the Council, exclusive of the names of those persons 
who failed to answer or who declined appointment or of those names to whom 
the appointing authority offers an objection in writing, which objection is sus- 
tained by the supervisor with the approval of the Council. (1941, c. 378, s. 7.) 


§ 126-9. Admission to examinations without regard to minimum 
qualifications; probationary employee.—An employee who is certified by 
the agency as having given satisfactory service continuously for six calendar 
months preceding January first, one thousand nine hundred and forty or any 
other date or dates as may be required by the federal agencies supervising the 
expenditures of federal funds through the State agencies affected by this chapter 
may be admitted to the examination for the position held by him on March 15, 
1941, without regard to minimum qualifications of training and experience. Upon 
certification of the supervisor that he has attained a passing grade in the examina- 
tion held in accordance with the provisions of this chapter he may be appointed 
as a probationary employee. The probationary period of such an employee shall 
date from the certification of the supervisor that he has attained a passing grade. 


(1941, c. 378, s. 8) 


§ 126-10. Original appointments for probationary period; when 
permanent appointment begins; statement from employee’s supervisor; 
recommendations by personnel officer; notice to employee.—All original 
appointments to permanent positions shall be made from officially promulgated 
registers for a probationary period of six months. The probationary period shall 
be an essential part of the examination process, and shall be utilized for the most 
effective adjustment of a new employee and for the elimination of any probation- 
ary employee whose performance does not meet the required standard of work. 
Permanent appointment of a probationary employee shall begin with the date 
ending the probationary period, provided that the personnel officer of the agency 
concerned has received from the employee’s supervisor a statement in writing 
that the services of the employee during the probationary period have been satis- 
factory and that the employee is recommended to be continued in the service. 
The statement shall contain an appraisal of the value of the employee’s services 
and shall include a service rating upon a form prescribed by the supervisor of 
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merit examinations. It shall be the responsibility of the personnel officer to ob- 
tain such statement with recommendations four weeks prior to the end of the 
probationary period. The personnel officer, on the basis of such statement and 
recommendations, shall make recommendations to the appointing authority, and 
if it is determined that the services of the employee have been unsatisfactory, the 
personnel officer shall notify the employee in writing at least fifteen days in ad- 
vance of the date his services are to be terminated. An employee whose appoint- 
ment is to be made permanent shall also be notified. The personnel officer shall 
notify the merit system supervisor of the action taken regarding the services of 
the employee. (1941, c. 378, s. 9.) 


§ 126-11. Filling vacancies; promotions.—As far as is practicable and 
feasible, a vacancy shall be filled by promotion of a qualified permanent employee 
based upon individual performance, as evidenced by recorded service ratings, with 
due consideration for length of service, and upon capacity for the new position. 
Preference in promotion may be given to employees within the agencies, and all 
inter-agency promotions must be approved by the appointing authorities con- 
cerned. A candidate for promotion must be certified by the supervisor to possess 
the qualifications for the position as set forth in the specifications for the class 
of position for which he is a candidate, and he shall be required by the supervisor 
to qualify for the new position by promotional competitive or noncompeti- 
tive examination administered by the supervisor. (1941, c. 378, s. 10.) 


§ 126-12. Dismissal or suspension of employees; separations.—The 
appointing authority, fifteen days after notice in writing to an employee stating 
specific reasons therefor, may dismiss any employee who is negligent or inefficient 
in his duties, or unfit to perform his duties and/or who is found to be guilty of 
gross misconduct; or who is convicted of any crime involving moral turpitude. 
When such conviction is final the employee shall have no recourse to appeal to 
the Council. The appointing authority may, after written notice, suspend any 
employee without pay for delinquency or misconduct, for a period not to exceed 
thirty calendar days in any one calendar year. The appointing authority may 
separate any employee, without prejudice, because of lack of funds or curtail- 
ment of work. No permanent employee, however, shall be separated while there 
are emergency, intermittent, temporary, provisional, or probationary employees 
serving in the same class of position in the same agency. The order of separa- 
tions due to reduction of force shall be based upon service ratings and seniority, 
under a formula to be formally established by the supervisor and approved by 
the eae and all such separations shall be reported to the supervisor. (1941, 
eh, ay hays yd Beg) 


§ 126-13. Appeal from dismissal, suspension, or demotion.—A perma- 
nent employee who is dismissed, suspended, or demoted shall have the right to 
appeal to the Council not later than thirty days after the effective date of the 
dismissal, suspension, or demotion. Such appeal shall be in writing and shall 
be transmitted to the supervisor who shall arrange a formal hearing before the 
Council within ten days after receipt of the appeal. The supervisor shall furnish 
the personnel officer of the agency concerned with a copy of the appeal in advance 
of the hearing. Both the employee and his immediate supervisor shall be notified 
reasonably in advance of the hearing and shall have the right to present witnesses 
and give evidence before the Council. The Council, within three days after the 
hearing, shall make its recommendations in writing to the appointing authority 
for consideration by the agency. After consideration of the Council’s recom- 
mendations, the agency shall make its decision which shall be final and which 
shall be duly recorded in the permanent records of the agency. The personnel 
officer shall, in writing, promptly notify the employee of the agency’s decision. 
C1941 "cr 378, 6. 122) 
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§ 126-14. Authority of Merit System Council—The Merit System 
Council appointed under the provisions of this chapter shall have the authority to 
establish, maintain and provide rules and regulations, in co-operation with the 
State Board of Health and the State Board of Public Welfare, for the adminis- 
tration of a system of personnel standards on a merit basis, including job de- 
scriptions and specifications and a uniform schedule of compensation, for all em- 
ployees of the county welfare departments and the county, city, and district health 
departments. The rules and regulations governing annual leave, sick leave, hours 
of employment, and holidays for those employees shall be effective except when 
modified as follows: 

(1) When a board of county commissioners, or the governing body of a 
municipality, has adopted rules and regulations governing such mat- 
ters for other employees under its jurisdiction, that board of county 
commissioners, or municipal governing body, may modify the rules 
and regulations of the Merit System Council governing such mat- 
ters with respect to that county’s welfare and/or health employees, 
or that municipality’s health employees, as the case may be, to con- 
form to the rules and regulations applicable to the other employees 
of the governmental unit; and the modified rules and regulations shall 
then be in effect in such county or municipality. 

(2) When two or more counties are combined in a district health depart- 
ment, the boards of commissioners of the counties comprising the 
district may jointly modify the rules and regulations of the Merit 
System Council governing such matters with respect to the health 
employees of the district department so as to make them conform 
generally to the rules and regulations governing other county em- 
ployees in the counties comprising the district; and the modified 
rules and regulations shall then be in effect in such district. (1941, c. 
378, s. 13; 1957, c. 100, s. 1; c. 1004, 3. 4.) 

Editor’s Note. — The first 1957 amend- and Public Welfare.’ The second 1957 
ment substituted “State Board of Public amendment made the same change and re- 
Welfare” for “State Board of Charities wrote the section. 


§ 126-15. Application of chapter.—Wherever the provisions of any law of 
the United States, or of any rule, order or regulation of any federal agency or 
authority, providing or administering federal funds for use in North Carolina, 
either directly or indirectly or as a grant-in-aid, or to be matched or otherwise, 
impose other or higher, civil service or merit standards or different classifications 
than are required by the provisions of this chapter, then the provisions of such 
laws, classifications, rules or regulations of the United States or any federal 
agency may be adopted by the Council as rules and regulations of the Council 
and shall govern the class of employment and employees affected thereby, any- 
thing in this chapter to the contrary notwithstanding. (1941, c. 378, s. 14; 1947, 
c. 781.) 

Editor’s Note. — The 1947 amendment 
substituted “United States” for “United 
State.” 


§ 126-16. Effect on certain existing laws.—Nothing in this chapter shall 
be construed as repealing any of the provisions of article 2 of chapter 143 of the 
General Statutes, as amended and rewritten by the General Assembly of 1949, 
relating to the State Personnel Department, nor as relieving the State Personnel 
Director and, the State Personnel Council of the duties and responsibilities 
prescribed therein for the State Personnel Director and the State Personnel 
Bounce O4l ec os7o; Ss. 155 1940 RC 71S, sa4.) 

Editor’s Note. — The 1949 amendment 
rewrote this section. 
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§ 126-17. Purpose of chapter clarified.—It is the intent and purpose 
of this chapter to permit and require the agencies and departments affected here- 
by to comply with the rules and regulations of the Federal Social Security Board 
and such other federal agencies as may be charged with the administration of 
the Social Security Act, and the rules governing the expenditure of federal and 
State social security funds in the administration of said laws. (1941, c. 378, 


s. 16.) 
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Chapter 127. 
Militia. 


Article 1. 


Classification of Militia. 
Sec. 
127-1. Composition of militia. 
127-2. Composition of national guard. 
127-3. Composition of naval militia. 
127-3.1. Composition of historic military 
commands. 
Composition of unorganized militia. 
Exemption from military duty. 
White and colored enrolled sepa- 
rately. 
Maintenance of other troops. 
Corps entitled to retain privileges. 


Article 2. 
General Administrative Officers. 


127-4. 
127-5. 
127-6. 


127-7. 
127-8. 


127-9. Governor as commander-in-chief. 

127-10. Commander-in-chief to prescribe 
regulations. 

127-11. Division of military staff. 

127-12. Adjutant General. 

127-13. Salary of Adjutant General. 

127-14. Adjutant General’s department. 

127-15. Property and fiscal officer for North 
Carolina. 

127-16. Property and disbursing officer for 
North Carolina. 

127-17. Inspector General. 

127-18. Advisory board. 

Article 3. 
National Guard. 

127-19. Organization of national guard 
units. 

127-20. Location of units. 

127-21. [Repealed.] 

127-22. Officers appointed and commis- 
sioned. 

127-23. Commissions for commandants and 


student officers at educational in- 
stitutions. 
127-23.1. Commissions by brevet for re- 
tired officers and enlisted men. 
Appointment of staff officers. 
Qualifications of national 
officers. 

Test as to fitness for officers. 

Precedence of relative rank among 
officers of same grade in active 
national guard. 

Oath of national guard officers. 

Elimination and disposition of of- 
ficers. 

Retirement of officers. 

Enlistments in national guard. 

Enlistment contract. 

Discharge of enlisted men. 


127-24. 
127-25. guard 
127-26. 
127-27. 


127-28. 
127-29. 


127-30. 
127-31. 
127-32. 
127-33. 


Sec. 
127-34. Membership continued in the na- 
tional guard. 


127-35. Discipline of national guard. 


127-36. Uniform and equipment of na- 
tional guard. 


127-37. Authority to wear service medals. 


127-37.1. North Carolina Distinguished 
Service Medal. 


127-38. Courts-martial for national guard. 

127-39. General courts-martial. 

127-40. Special courts-martial. 

127-41. Summary courts-martial. 

127-41.1. Jurisdiction of courts-martial. 

127-41.2. Nonjudicial punishment. 

127-42. Powers of courts-martial. 

127-43. Procedure of courts-martial. 

127-43.1. Forms for courts-martial proce- 
dure. 


Manual for Courts-Martial. 
Sentences, where executed. 
Execution of process and sentences. 
Commitments. 

Sentence of dismissal. 


Article 4. 
Naval Militia. 


Organization and equipment. 

Officers appointed to naval militia. 

Officers assigned to duty. 

Discipline in naval militia. 

Disbursing and accounting officer. 

Rendition of accounts. 

Disbandment of naval militia. 

Courts-martial for naval militia. 

General courts-martial. 

Summary courts-martial. 

Deck courts. 

Jurisdiction and procedure of 
courts-martial and deck courts. 


Place of holding courts. 

Powers of general courts-martial. 

Powers of summary courts-martial. 

Powers of deck courts. 

Process of courts-martial. 

Sentence to confinement in lieu of 
fines. 


127-44. 
127-45. 
127-46. 
127-47. 
127-48. 


127-49. 
127-50. 
127-51. 
127-52. 
127-53. 
127-54. 
127-55. 
127-56. 
127-57. 
127-58. 
127-59. 
127-60. 


127-61. 
127-62. 
127-63. 
127-64. 
127-65. 
127-66. 
dis- 


Dismissal or dishonorable 


charge. 
Collection of fines. 
Courts of inquiry. 
Article 5. 
Regulations as to Active Service. 


127-70. National guard and naval militia 
first ordered out. 


127-67. 


127-68. 
127-69. 


Ft 


§ 127-1 
Sec. 
127-71. Regulations enforced on _ actual 
service. 
127-72. Regulations governing wunorgan- 
ized militia. 
Article 6. 
Unorganized Militia. 
127-73. Unorganized militia ordered out 


for service. 
Manner of ordering out unorgan- 
ized militia. 
Draft of unorganized militia. 
Punishment for failure to appear. 
Promotion of marksmanship. 


Article 7. 
Pay of Militia. 
Rations and pay on service. 
Rate of pay for service. 
Paid by the State. 
Pay of general and field officers. 
Pay and care of soldiers injured in 
service. 


127-74. 


127-75. 
127-76. 
127-77. 


127-78. 
127-79. 
127-80. 
127-81. 
127-82. 


Article 8. 
Privilege of Organized Militia. 


127-83. Leaves of absence for State off- 
cers and employees. 


127-84. Contributing members. 


127-85. Organizations may own property; 
actions. 


When families of 
ported by county. 


Article 9. 
Care of Military Property. 


Custody of military property. 

Property deposited in arsenal. 

Arsenal provided. 

Property kept in good order. 

Horses and vehicles used only for 
military purposes. 

Transfer of property. 

Replacement of lost or damaged 
property. 

Injuring military property. 

Member of national guard failing 
to return property. 

Selling accouterments. 


127-86. soldiers sup- 


127-87. 
127-88. 
127-89. 
127-90. 
127-91. 


127-92. 
127-93. 


127-94. 
127-95. 


127-96. 
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Sec. 

127-97. Selling public arms. 

127-98. Refusing to deliver public arms on 
demand. 

127-99. Expenses of shipping and _ han- 
dling military property. 


Article 10. 
Support of Militia. 


Requisition for federal funds. 

County appropriations. 

Allowances made to different or- 
ganizations. 


Article 11. 
General Provisions. 


127-100. 
127-101. 
127-102. 


127-103. Reports of officers. 

127-104. Officer to give notice of absence. 

127-105. Articles of war applicable in time 
of peace. 

127-106. Commanding officer may prevent 
trespass and disorder. 

127-107. Organizing company without au- 
thority. 

127-108. Placing name on muster roll 
wrongfully. 

127-109. Protection of the uniform. 

127-110. Upkeep of camps. 


127-110.1. When officers authorized to ad- 
minister oaths. 


Article 12. 
State Guard. 


127-111. Authority to organize and main- 
tain State guard of North Caro- 
lina. 


Article 13. 


Municipal and County Aid for Con- 
struction of Armory Facilities. 


127-112. Appropriations to supplement 
available funds authorized. 
Authority to raise funds. 

Taxes in excess of limitations au- 
thorized if approved by voters. 
Bonds in excess of limitations au- 
thorized if approved by voters. 
Elections on questions of levying 

taxes. 
Armory Commission Act not af- 
fected by article. 


127-113. 
127-114. 


127-115. 


127-116. 


127-117. 


ARTICLE 1. 


Classification of Militia. 


127-1. Composition of militia.—The militia of the State shall consist 
of all able-bodied male citizens of the United States and all other able-bodied 
males who have or shall have declared their intention to become citizens of the 
United States, who shall be more than seventeen years of age and, except as 
hereinafter provided, not more than forty-five years of age, and the militia shall 
be divided into four classes: the national guard, the naval militia, historical mili- 
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tary commands and the unorganized militia. (1917, c. 200, s. 1; C. S., s. 6791; 
1949, c. 1130, s. 1; 1957, c. 1043, s. 1.) 


Editor’s Note. — The 1949 amendment classes” for “three classes” in line six and 
substituted “seventeen years” for “eight- inserted as one of the classes “historical 
een years” in line four. military commands.” 


The 1957 amendment substituted “four 


§ 127-2. Composition of national guard.—The national guard shall 
consist of the regularly enlisted militia between the ages of seventeen and forty- 
five years, organized, armed, and equipped as hereinafter provided, and of com- 
missioned officers between the ages of eighteen and sixty-two years. (1917, c. 
20065, 2; ©. 5,8: 6/92 8 19495401130, 6: 1.521957,ccak86, §.15 

Editor’s Note. — The 1949 amendment een and sixty-two” for “twenty-one and 
substituted “seventeen” for “eighteen”. sixty-four” in line four. 
The 1957 amendment substituted “eight- 


§ 127-3. Composition of naval militia—The naval militia shall consist 
of the regularly enlisted militia between the ages of seventeen and forty-five years, 
organized, armed, and equipped as hereinafter provided, and commissioned of- 
ficers between the ages of twenty-one and sixty-two years (naval branch), and 
twenty-one and sixty-four years (marine corps branch); but enlisted men may 
continue in the service after the age of forty-five years, and until the age of 
sixty-two years (naval branch), or sixty-four years (marine corps branch), pro- 
yided' the service is continuous. (1917, «. 200, s. 3; ©. S., s..6793; 1949, « 
1130; 6.71) 

Editor’s Note. — The 1949 amendment 
substituted “seventeen” for “eighteen” in 
line two. 


§ 127-3.1. Composition of historic military commands.—Historic 
military commands are those historic groups which remain active by meeting at 
least once a month and which follow military procedures. Only such groups as 
may be designated by the Governor shall fall within this branch of the militia. 
The maximum age limit prescribed by G. S. 127-1 shall not be applicable to 
members of historic military commands. (1957, c. 1043, s. 2.) 


§ 127-4. Composition of unorganized militia.—The unorganized militia 
shall consist of all other able-bodied male citizens of the State and all other able- 
bodied males who have or shall have declared their intention to become citizens of 
the United States, who shall be more than seventeen years of age, and, except as 
otherwise provided by law, not more than forty-five years of age. (1917, c. 200, 
sas C250 '8).6794; 1949, c.. 1130,%8) 1%) 


Editor’s Note. — The 1949 amendment 
substituted “seventeen years” for “eight- 
een years”. 


§ 127-5. Exemption from military duty.—The officers, judicial and execu- 
tive, of the government of the United States and the State of North Carolina, 
persons in the military or naval service of the United States, custom-house clerks, 
persons employed by the United States in the transmission of the mail, artificers 
and workmen employed in the armories, arsenals, and navy yards of the United 
States, pilots, mariners actually employed in the sea service of any citizen or 
merchant within the United States, shall be exempt from military duty without 
regard to age, and all persons who, because of religious belief, shall claim exemp- 
tion from military service, if the conscientious holding of such belief by such 
person shall be established under such regulations as the President shall prescribe, 
shall be exempted from militia service in a combatant capacity; but no person 
so exempted shall be exempt from militia service in any capacity that the Presi- 
dent shall declare to be noncombatant. (1917, c. 200, s. 5; C. S., s. 6795.) 
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§ 127-6. White and colored enrolled separately.—The white and colored 
militia shall be separately enrolled, and shall never be compelled to serve in the 
same organization. No organization of colored troops shall be permitted where 
white troops are available, and while permitted to be organized, colored troops 
shall be under command of white officers. (1917, c. 200, s. 6; C. S., s. 6796.) 


§ 127-7. Maintenance of other troops.—In time of peace the State shall 
maintain only such troops as may be authorized by the President of the United 
States; but nothing contained in this chapter shall be construed as limiting the 
rights of the State in the use of the national guard within its borders in time of 
peace. Nothing contained in this chapter shall prevent the organization and 
maintenance of State police or constabulary. (1917, c. 200, s. 8; C. S., s. 6797.) 


§ 127-8. Corps entitled to retain privileges.—Any corps of artillery, 
cavalry, or infantry existing in the State on the passage of the act of Congress 
of May eighth, one thousand seven hundred and ninety-two, which by the laws, 
customs, or usages of the State has been in continuous existence since the passage 
of such act, under its provisions and under the provisions of section two hundred 
and thirty-two and sections one thousand six hundred and twenty-five to one 
thousand six hundred and sixty, both inclusive, of title sixteen of the re- 
vised statutes of one thousand eight hundred and seventy-three and the act of 
Congress of January twenty-first, one thousand nine hundred and three, relating 
to the militia, shall be allowed to retain its ancient privileges, subject, neverthe- 
less, to all duties required by law of the militia; but such organizations may be 
a part of the national guard, and entitled to all the privileges of this chapter, 
and shall conform in all respects to the organization, discipline, and training of 
the national guard in time of war. For purposes of training and when on active 
duty in the service of the United States they may be assigned to higher units, 
as the President may direct, and shall be subject to the orders of officers under 
whom they shall be serving. (1917, c. 200, s. 87; C. S., s. 6798.) 


ARTICLE) 2, 
General Administrative Officers. 


§ 127-9. Governor as commander-in-chief.—The Governor shall be 
commander-in-chief, and shall have power to call out the militia to execute the 
law, suppress riots or insurrections, and to repel invasions. (1917, c. 200, s. 
oc 10/09: ) 

Cross Reference.——As to commander-in- 
enieiror the militia, see Art. Ili, § 8) and 
Art. XII, § 3, of the Constitution. 


§ 127-10. Commander-in-chief to prescribe regulations.—The com- 
mander-in-chief shall have the power and it shall be his duty from time to time 
to issue such orders and to prescribe such regulations relating to the organization 
of the national guard and naval militia as will cause the same at all times to con- 
form to the federal requirements of the United States government relating there- 
FOmGL Ol pace 00s so 5O arts, Se OSU0N) 


§ 127-11. Division of military staff.—The military staff shall be divided 
into two kinds: The personal staff of the Governor and the administrative staff. 
The Governor may detail from the active list not more than ten national guard 
officers and two naval militia officers, who shall in addition to their regular du- 
ties perform the duties of aides-de-camp on the personal staff of the Governor. 
There shall be an administrative staff which shall be as is now or may from 
time to time be authorized by the Secretary of War for the national guard and 
the Secretary of the Navy for the naval militia. (1917, c. 200, s. 12; C. S., s. 
6801.) 
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§ 127-12. Adjutant General.—The Governor shall appoint an Adjutant 
General, which appointment shall carry with it the rank of major general. No 
person shall be appointed as Adjutant General who has had less than five years 
commissioned service in the national guard, naval militia, regular army, United 
States navy or marine corps, or organized reserve corps of the United States. 
The Adjutant General, while holding such office, may be a member of the active 
national guard or naval militia, or organized reserve corps of the United States. 
Mo l7Zace2007 sy l= Crs swos02 19257 cod; 1939 Ner 14 1949501225.) 

Editor’s Note. — The 1939 amendment and the 1949 amendment rewrote the sec- 
made this section applicable to the organ- tion. 
ized reserve corps of the United States, 


§ 127-13. Salary of Adjutant General.—tThe salary of the Adjutant Gen- 
eral shall be six thousand dollars per annum. The Adjutant General shall reside 
at the State capital during his term of office. (1879, c. 240, s. 10; 1883, c. 283, 
Sars Codesssie3275,03730 Wl S99 womsoU ss: 2713) Rev.yis2'275071907) ¢.803, 
omen Ot lace 11Ovscl lO lomcisll Omer oS. oo/ 7? Eamoess? | 19215-¢,-53271933, 
e282,-s- 6; 1935, ¢: 293;)1937) cw 4153. 1943, c. 499;\s. 2%.) 

Editor’s Note. — The 1937 amendment the 1943 amendment increased it to six 
increased the salary from four thousand thousand dollars. 
five hundred to five thousand dollars, and 


§ 127-14. Adjutant General's department. — There shall be an Ad- 
jutant General’s department. The Adjutant General shall be the head of the 
department and as such subordinate only to the Governor in matters pertaining 
thereto. He shall make such returns and reports to the National Guard Bureau 
and Secretary of the Navy or to such officers as the National Guard Bureau and 
Secretary of the Navy may designate, at such times and in such form as may 
from time to time be prescribed. He shall keep a record of all officers and en- 
listed men, and shall also keep in his office all records and papers required by 
law or regulations to be filed therein. He shall make an annual report to the 
Governor on or before the thirty-first day of December of each year, including 
a detailed statement of all expenditures made for military purposes during that 
year. He shall also make a biennial report to the General Assembly. He shall 
cause to be prepared and issued all books, blank forms, etc., required to carry 
into full effect the provisions of this statute. All such books and blank forms 
shall be and remain the property of the State. The Adjutant General shall per- 
form such other duties not herein specified as may be required by the military 
laws and regulations or by the Governor. The Adjutant General shall be al- 
lowed all such necessary expenses as may be incurred for printing, post- 
age, stationery, blank books, orders, and reports required in his office, the same 
to constitute a charge against the general fund. The Adjutant General may ap- 
point an assistant, which appointment may carry with it the rank of brigadier 
general, and such clerks and employees as may be prescribed by the Governor. 
An officer detailed as such assistant shall receive during the period of such serv- 
ice such compensation as may be authorized by the Governor. The pay of such 
officer shall constitute a charge against the whole sum appropriated annually for 
the support of the national guard. (1917, c. 200, s. 13; C. S., s. 6803; 1927, c. 
Zi smsad 7195/8 ce 136;'s- 2.) 

Editor’s Note. — The 1957 amendment line twenty and inserted in lieu thereof the 
substituted “National Guard Bureau” for words “may appoint an assistant, which 
“Secretary of War” in lines four and five. appointment may carry with it the rank of 
It also struck out the words “may have an brigadier general.” 
assistant” following “Adjutant General” in 


§ 127-15. Property and fiscal officer for North Carolina.—The Govy- 
ernor of the State shall appoint, designate, or detail, subject to the approval of 
the Department of the Army, an officer of the national guard of the State, who 
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shall be regarded as property and fiscal officer for North Carolina. In consider- 
ation of his services, for the care, responsibility, and issue of federal property, 
the property and fiscal officer for North Carolina shall receive from the State 
such salary as the Governor may authorize to be just and proper; the salary to 
constitute a charge upon the appropriations made to the Adjutant General’s 
department. When ordered into actual service and receiving the pay of his rank 
for such service, from either State or federal funds, he shall not be entitled to, 
or receive, any salary from the State for the period of time for which he shall 
receive the pay of his rank. (1917, c. 200, s. 24; C. S., s. 6804; 1957, c. 136, 
Sy) Sh) 

Editor’s Note.—-The 1957 amendment War” and “North Carolina” for “the United 
substituted “fiscal” for “disbursing”, “De- States.” 
partment of the Army” for “Secretary of 


§ 127-16. Property and disbursing officer for North Carolina.—The 
disbursing officer for the national guard shall be an employee of the Adjutant 
General’s department and he shall be required to give a good and sufficient 
bond to the State, the amount thereof, to be determined by the Governor, for 
the faithful performance of his duties and for the safekeeping and proper dis- 
position of such funds and property entrusted to his care. He shall receipt for 
and account for all funds and property allotted to his custody from the ap- 
propriation for military purposes, by the State, and shall make such returns 
and reports through the Adjutant General concerning same as may be required 
by the Governor or State laws. All or any disbursement of such moneys will 
be made by the disbursing officer, only upon the approval of the Adjutant Gen- 
eral, upon such forms and under such regulations as may be prescribed by 
proper authority. Blank forms, books, stationery, and other necessary equip- 
ment, for use of the disbursing officer will be furnished through or by the 
Adjutant General’s Department. Funds from the appropriation for military pur- 
poses will be paid to the disbursing officer by the State Treasurer upon requisi- 
tion of the Adjutant General on the State Treasurer in accordance with the State 
laws, or regulations thereunder as prescribed by the State for the expenditure 
of appropriations made to the State departments. (1917, c. 200, s. 25; C. S., s. 
S05 5 19290317 oom 


§ 127-17. Inspector General.—lIt is the duty of the Inspector General to 
inspect organizations and departments pertaining to the national guard; he shall 
also inspect and audit the accounts of officers accountable or responsible for pub- 
lic funds, and perform such other duties as the Governor shall from time to 
time direct. The Inspector General shall make reports to the Governor at such 
times and in such a manner as the Governor shall specify. (1917, c. 200, s. 26; 


C. S., s. 6806.) 


§ 127-18. Advisory board.—There shall be an advisory board composed 
of the Adjutant General, the general officers of the active national guard, and 
two other members of the active national guard to be appointed by the Gover- 
nor for terms of two years, which shall meet at such times as may be ordered 
by the Adjutant General. This board shall make such recommendations to the 
Governor as it may deem for the best interests of the national guard. (1917, c. 
2007 S27 Co Sues. 680/73 (192 emi ZOrse 1-51 O57 em laces) 

Editor’s Note. — The 1957 amendment 
rewrote this section. 


ARTICLE 3. 
National Guard. 


§ 127-19. Organization of national guard units.—Except as otherwise 
specifically provided by the laws of the United States, the organization of the 
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national guard, including the composition of all units thereof, shall be the same 
as that which is or may hereafter be prescribed for the regular army, subject 
in time of peace to such general exceptions as may be authorized by the Secre- 


tary of War. (1917, c. 200, s. 7; C. S., s. 6808.) 


§ 127-20. Location of units.—The Governor shall determine and fix the 
location of the units and headquarters of the national guard within the State; 
but no organization of the national guard, members of which shall be entitled to 
and shall have received compensation under the provisions of the act of Con- 
gress approved June third, one thousand nine hundred and sixteen, as amended, 
shall be disbanded without the consent of the President, nor without such con- 
sent shall the commissioned or enlisted strength of any such organization be re- 
duced below the minimum that is now or shall be hereafter prescribed therefor 
Dyatue Presidents (1917j:¢) ZOQis. 930... 39826809 571921 net 120,.3.°2.) 


§ 127-21: Repealed by Session Laws 1957, c. 136, s. 5. 


§ 127-22. Officers appointed and commissioned.—All officers of the 
national guard shall be appointed and commissioned by the Governor as fol- 
lows, viz.: 

(1) The appointment and promotion of all officers shall be by seniority 
as far as the same is practicable and to the best interests of the 
service within the organization or department, and in accordance 
with the regulations of the war department. 

(2) Original appointments of second lieutenants in the line or staff shall 
be made from the enlisted men when practicable within the organi- 
zation. Candidates for such appointment shall make written applica- 
tion, accompanied by their military record, to the commanding officer 
through intermediate commanders for comment by endorsements in 
accordance with federal laws and war department regulations per- 
taining thereto. The commanding officer shall forward the applica- 
tion of the three best qualified and most promising candidates with 
his endorsement to the Adjutant General’s office for consideration 
Dy the*Governor. (1917;'¢.-200)i8)915= Cis. <s: 6811); 1921,'c. 120, 
SAS) 


§ 127-23. Commissions for commandants and student officers at 
educational institutions.—Whenever any university, college, academy or other 
educational institution, regularly incorporated under and by virtue of the laws 
of the State of North Carolina, wherein military science and instruction are made 
a part of the courses of study and are regularly taught in said institution, and 
wherein there is detailed by the War Department at Washington, D. C., an 
officer from the United States army as professor of military science and tactics, 
which is designated as an Essentially Military School by the War Department of 
Washington, D. C., and which has been made a unit of the Senior or Junior 
Reserve Officers’ Training Corps by the War Department at Washington, D. 
C., the Governor of North Carolina, on the application of the said university, 
college, academy or other educational institution, signed by the chancellor, presi- 
dent, superintendent or other presiding officer, under the seal of the said institu- 
tion, is hereby authorized and directed to commission as staff officers of the 
North Carolina reserve militia, the officers of the said university, college, 
academy or other educational institution, as follows: The chancellor, president, 
superintendent or other presiding officer, as colonel; the vice-president, principal 
or other officer second in authority, as lieutenant-colonel; the commandant, or 
officer in charge of the discipline, as major; and the male professors, members of 
the faculty, as captains. The persons to whom commissions are issued under this 
section shall have no connection with the national guard or other military forces 
of the State, nor shall they, or any of them, exercise any military authority 
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other than in the discharge of their duties in their respective institutions. The 
Governor may annually appoint a committee of three members, one of whom 
shall be appointed on the recommendation of the Adjutant General, one on the 
recommendation of the State Superintendent of Public Instruction, and one on 
the recommendation of the Secretary of the State Board of Health, with a 
view to their proficiency in the several departments indicated, and the said com- 
mittee shall during the school year, and while the said institutions are in session, 
visit all of the said educational institutions and make a thorough inspection of 
their military departments, their discipline, courses of study and educational de- 
partments, and their sanitary condition, and report to the Governor the result 
of said inspection: (1919 "cu 26a mssml, 203% C. 5. Ss) OOLZ5 01929 ca Olam 


§ 127-23.1. Commissions by brevet for retired officers and enlisted 
men.—The Governor is authorized to confer commissions by brevet in the North 
Carolina national guard upon officers and enlisted men of the North Carolina na- 
tional guard who have been retired and who may hereafter be retired from any re- 
serve component of the army of the United States under the authority of Title 
III, Public Law 810, 80th Congress, 2nd Session, (Army and Air Force, Vitali- 
zation and Retirement Equalization Act of 1948), and who have satisfactorily 
served as an active member of the North Carolina national guard for a period of 
ten years. The commissions by brevet shall be in grade as follows: A commis- 
sioned officer shall be commissioned by brevet in a grade one grade higher than 
the highest grade satisfactorily held by him while serving on active duty during 
any war, including service on active duty in the Korean conflict, or while serving 
actively as a federally recognized officer of the North Carolina national guard; a 
warrant officer shall be commissioned by brevet in the grade of captain or in the 
highest commissioned grade satisfactorily held by him while serving on active 
duty during any war, including service on active duty in the Korean conflict, or 
while serving actively as a federally recognized member of the North Carolina 
national guard; an enlisted man shall be commissioned by brevet in the grade of 
first lieutenant or in the highest commissioned grade satisfactorily held by him 
while serving on active duty during any war, including service on active duty in 
the Korean conflict, or while serving actively as a federally recognized member 
of the North Carolina national guard. No officer shall be commissioned by brevet 
in a grade higher than that of lieutenant general. 

For the purpose of computing national guard service within the meaning of this 
section, such service shall include extended active duty in the armed forces of the 
United States by any officer, warrant officer, or enlisted man, who was a member 
of a federally recognized unit of the North Carolina national guard at the time of 
his induction into federal service. 

The provisions of this section shall apply to officers and enlisted men of the 
North Carolina national guard who have been or who may hereafter be honor- 
ably retired from any component of the army of the United States by reason of 
disability, who have attained the age of 60 years, and who have satisfactorily 
served as an active member of the North Carolina national guard for a period of 
10 syears:' (1955.07 255 seamen 9574804110032) 

Editor’s Note. — The 1957 amendment 
added the last paragraph. 


§ 127-24. Appointment of staff officers.—No person shall be appointed 
a staff officer, including officers of the pay, inspection, subsistence, and medical 
departments, unless he shall have had previous military experience, nor who shall 
fail to qualify as to fitness for military service under such regulations as the 
Secretary of War shall prescribe; such officers shall hold their positions until 
they have reached the age of sixty-four years, unless separated from the service 
prior to that time by reason of resignation, disability, or for cause to be determined 
by a court-martial legally convened for the purpose. Vacancies among such 
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officers shall be filled by appointment from the officers of the militia. (1917, c. 
POO MERIG = CMS ts: 668139) 


§ 127-25. Qualifications of national guard officers.—Persons herein- 
after commissioned as officers of the national guard shall not be recognized as 
such under any of the provisions of this chapter unless they shall have been 
selected from the following classes and shall have taken and subscribed to the 
oath of office prescribed in this article, for officers: Officers or enlisted men of 
the national guard, officers active or retired, reserve officers, and former officers 
of the army, navy, and marine corps, enlisted men and former enlisted men of 
the army, navy or marine corps, who have received an honorable discharge 
therefrom, graduates of the United States military and naval academies and 
graduates of schools, colleges, universities, and officers’ training camps where 
they have received military instruction under the supervision of an officer of 
the regular army who certified their fitness for appointment as commissioned 
officers, and, for the technical branches and staff corps or departments, such 
other civilians as may be especially qualified for duty therein. (1917, c. 200, s. 
Wee tS esol 4: 192 Ice ZU sce) 


§ 127-26. Test as to fitness for officers.—No person shall hereafter be 
appointed an officer of the national guard unless he first shall have successfully 
passed such test as to his physical, moral, and professional fitness as the Presi- 
dent shall prescribe. The examination to determine such qualifications for com- 
mission shall be conducted by a board of three commissioned officers appointed 
by the Secretary of War from the regular army or the national guard, or both. 


(boi 200 6c eo, CoS. Sh0a Log) 


§ 127-27. Precedence of relative rank among officers of same 
grade in active national guard.—Between officers of the same grade in the 
active national guard, precedence, or relative rank, is determined in the following 
manner : 

(1) According to the date of rank, which is the date of rank stated in his 
commission. 

(2) When dates of rank are the same, according to length of active com- 
missioned service, continuous or otherwise, in the national guard of 
the United States and in the army of the United States, not counting 
as service time spent on any supernumerary or retired list, or in the 
national guard reserve or officers’ reserve corps in an inactive status. 

(3) When dates of rank and length of active commissioned military serv- 
ice are the same, first according to age, the older taking precedence; 
BecOnGMm OY sO), (191 /icmeO0 msm LOG ssere 516-2192) ver 120.48. 
LOA C4227, 1S. 14) 

Editor’s Note. — The 1921 and 1927 
amendments rewrote this section. 


§ 127-28. Oath of national guard officers.—Commissioned officers of 
the national guard shall take and subscribe to the following oath of office: “I, 
a, Sorc , do solemnly swear that I will support and defend the Constitution of 
the United States and the Constitution of the State of North Carolina against 
all enemies, foreign and domestic; that I will bear true faith and allegiance to 
the same; that I will obey the orders of the President of the United States and of 
the Governor of the State of North Carolina; that I make this obligation freely, 
without any mental reservation or purpose of evasion, and that I will well and 
faithfully discharge the duties of the office of .......... in the national guard 
of the United States and of the State of North Carolina, upon which I am about 
topenten~cOLucipemes God:7 «G19 Ice 200 hs420 2. Ca Sussa0Gl/ 3) 


§ 127-29. Elimination and disposition of officers. — At any time the 
moral character, capacity, and general fitness for the service of any national guard 
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officer may be determined by an efficiency board of three commissioned officers 
senior in rank to the officer whose fitness for service shall be under investiga- 
tion, and if the findings of such board be unfavorable to such officer and be ap- 
proved by the official authorized to appoint such officer, he shall be discharged. 
Commissions of officers of the national guard may be vacated upon resignation, 
absence without leave for three months, upon the recommendation of an 
efficiency board, or pursuant to sentence of a court-martial. Officers of such 
guard rendered surplus by disbandment of their organization may, upon their 
own request, be transferred to an inactive status. (1917, c. 200, s. 28; C. S., 
s. 6818.) 


§ 127-30. Retirement of officers.—Retirement of officers shall be regu- 
lated so as to conform to federal laws and regulations of the United States relat- 
ing to retirement of national guard officers. (1917, c. 200, s. 29; C. S., s. 6819; 
1949, c. 1130, s. 2.) 

Editor’s Note. — The 1949 amendment 
rewrote this section. 


§ 127-31. Enlistments in national guard.—Original enlistments in the 
national guard shall be for a period of three years and subsequent enlistments 
for a period of one year each, or for such periods as may be prescribed by the 
Secretary of the Army: Provided, that persons who have served in the army for 
not less than six months, and have been honorably discharged therefrom, may, 
within two years after June four, one thousand nine hundred and twenty, enlist in 
the national guard for one year, and re-enlist for like period: Provided, that 
qualifications for enlistment shall be the same as those prescribed for admission 
to ithe tecular army. »(1917" £9200, ss: 30300. 1S., SGh20351921 2c eo 
1957, c. 136, s. 6.) 


Editor’s Note. — The 1957 amendment 
substituted “the Army” for “War” in line 
four. 


§ 127-32. Enlistment contract.—Enlisted men shall not be recognized as 
members of the national guard until they shall have signed an enlistment contract 
and taken and subscribed to the following oath of enlistment: “I do hereby ac- 
knowledge to have voluntarily enlisted, this ...... day Ole eer pp A nr ENC 
soldier in the national guard of the United States and of the State of North Car- 
olina, for the period of three [or one] years in service, under the conditions pre- 
scribed by law, unless sooner discharged by proper authority. And I do solemnly 
swear that I will bear true faith and allegiance to the United States of America, 
and to the State of North Carolina, and that I will serve them honestly and faith- 
fully against all their enemies whomsoever, and that I will obey the orders of the 
President of the United States and of the Governor of the State of North Caro- 
lina, and of the officers appointed over me according to law and the rules and 
articlesvon war. (1917, 'c..200,1s.. 31» Gids;, smbS2 1301921 weet 2Z0 eee 


§ 127-33. Discharge of enlisted men. — An enlisted man discharged 
from service in the national guard shall receive a discharge in writing in such 
form and with such classification as is or shall be prescribed for the regular army, 
and in time of peace discharges may be given prior to the expiration of terms of 
enlistment under such regulations as may be prescribed by proper authority. 
LOT nce eae ou SR OGL24) 


§ 127-34. Membership continued in the national guard. — When 
drafted into federal service and discharged from the army, members shall resume 
their membership in the national guard, and shall continue to serve in the national 
guard until the dates upon which their enlistments entered into prior to their 
draft would have expired if uninterrupted. (1921, c. 120, s. 8; C. S., s. 6822 
(a).) 
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§ 127-35. Discipline of national guard.—The discipline of the national 
guard shall conform to the system which is now or may hereafter be prescribed 
for the regular army, and the training shall be carried out so as to conform to the 
provisions of an act of Congress approved June third, one thousand nine hundred 
and sixteen, and subsequent federal enactments. (1917, c. 200, s. 33; C.S., s. 
6823.) 


§ 127-36. Uniform and equipment of national guard.—The national 
guard shall, as far as practicable, be uniformed, armed, and equipped with the 
same type of uniforms, arms, and equipment as is or shall be provided for the 
ferimgmeonnive oC O17 ca Ase ies rior, $4024.) 


§ 127-37. Authority to wear service medals. — The officers and en- 
listed men of the North Carolina national guard are hereby authorized to wear, 
as a part of the official uniform service medals to be selected as herein prescribed. 

The Adjutant General of the State of North Carolina is hereby authorized 
and directed to appoint a committee from the officer personnel of the North 
Carolina national guard to be composed of three regimental commanders, and 
two other officers of the national guard, to act as a committee to select suitable 
State service medals to be worn by the officers and enlisted men of the North 
Carolina national guard as a part of the regulation uniform. (1939, c. 344.) 


§ 127-37.1. North Carolina Distinguished Service Medal.—tThere is 
hereby created the “North Carolina Distinguished Service Medal” which shall be 
of appropriate design, and a ribbon, together with a rosette or other device to be 
worn in lieu thereof. This medal and appurtenances thereto shall be of a design 
approved by the Governor. The Governor is authorized to present such medal, 
upon the recommendation of the Adjutant General of North Carolina and a board 
consisting of all active federally recognized general officers of the North Carolina 
national guard, to any member or former member of the North Carolina national 
guard who has distinguished or who shall distinguish himself by exceptionally 
meritorious conduct in the performance of outstanding service to the North Caro- 
lina national guard. (1955, c. 255, s. 2.) 


§ 127-38. Courts-martial for national guard. — Courts-martial for 
organizations of the national guard not in the service of the United States shall 
be of three kinds, namely, general courts-martial, special courts-martial, and 
summary courts-martial. They shall be constituted, have cognizance of the same 
subjects, and possess like powers, except as to punishments, as similar courts 
provided for by the law and regulations governing the army of the United States, 
and the proceedings of courts-martial of the national guard shall follow the forms 
and modes of procedure prescribed for such similar courts. (1917, c. 200, s. 
Dons Gr ois. O25.) 


§ 127-39. General courts-martial. — General courts-martial of the na- 
tional guard not in the service of the United States may be convened by orders of 
the Governor of the State, and such courts shall have the power to impose fines 
not exceeding four hundred dollars; sentence to forfeiture of pay and allowances; 
to a reprimand; to dismissal or dishonorable discharge from the service; to re- 
duction of noncommissioned officers to the ranks; or any two or more of such 
punishments may be combined in the sentences imposed by such courts. (1917, 
Crea ES et. 6S:000205" 1957 aC al oUnsie/.) 

Editor’s Note. — The 1957 amendment vided for the convening of courts-martial 
substituted “four” for “two” in line four. by the President. 
Prior to the amendment this section pro- 


§ 127-40. Special courts-martial. — In the national guard, not in the 
service of the United States, special courts-martial may be appointed by the fol- 
lowing authorities : 

(1) For an infantry division, by the commanding officers of the regiments. 
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(2) For division artillery, by the commander of division artillery. 

(3) For corps artillery, by the commander of corps artillery. 

(4) For all other units of an infantry division, by the commander of the in- 
fantry division. 

(5) For the air national guard, by the senior officer of the air national 
uard. 

(6) For all other units of the national guard, by the Governor of North 
Carolina. 

Such courts-martial shall have the power and authority to try any person sub- 
ject to military law for any crime or offenses within the jurisdiction of a general 
military court. Such courts-martial shall have the same powers of punishment 
as general courts-martial except that fines imposed by such courts-martial shall 
not exceed two hundred dollars ($200.00), and such courts-martial shall not have 
the power of dismissal from the national guard. (1917, c. 200, s. 57; C. S., s. 
682/15 (193/.Ca130, Sho») 

Editor’s Note. — The 1957 amendment 
rewrote this section. 


§ 127-41. Summary courts-martial.—In the national guard, not in the 
service of the United States, summary courts-martial may be appointed by the 
commanding officer of any company, battery, detachment, squadron, or any other 
federally recognized unit, either army or air. Such court shall consist of one offi- 
cer, who shall have the power to administer oaths and try enlisted men of each 
respective command for breaches of discipline and violations of laws governing 
such organizations. Such courts shall also have the power to impose fines not ex- 
ceeding fifty dollars ($50.00) for any single offense, may sentence noncommis- 
sioned officers to reduction in rank, or may sentence to forfeiture of pay and al- 
lowancesm1 91/7 fcrZ00 esos Cr S.,ss.0828441 95 Amel Sosa oO} 

Editor’s Note. — The 1957 amendment 
rewrote this section. 


§ 127-41.1. Jurisdiction of courts-martial. — The jurisdiction of 
courts-martial of the national guard, not in the service of the United States, ex- 
cept as to punishments, shall be as prescribed by the Manual for Courts-Martial, 
United States, 1951, as amended. Such courts-martial shall have jurisdiction to 
try accused persons for offenses committed while serving without the State and 
while going to and returning from such service without the State in like manner 
and to the same extent as while serving within the State. (1957, c. 136, s. 10.) 


§ 127-41.2. Nonjudicial punishment.—Any commanding officer of the 
national guard, not in the service of the United States, may, in addition to or in 
lieu of admonition or reprimand, impose nonjudicial punishment in like manner 
and to the extent prescribed by article 15 of the Uniform Code of Military Jus- 
tice, Manual for Courts-Martial, United States, 1951, as amended. (1957, c. 
Release Oh) 


§ 127-42. Powers of courts-martial.—All courts-martial of the national 
guard, not in the service of the United States, including summary courts, shall 
have power to sentence to confinement in lieu of fines authorized to be imposed: 
Provided, that such sentences of confinement shall not exceed one day for each 
two: dollars of fine authorized, (1917, c. 200, "Ss. 595 C. Ss, 6829 31 070meas 
WISOM se os 1957 0c. 1150 memluley 


Editor’s Note. — The 1949 amendment The 1957 amendment substituted “two 
deleted a provision relating to confinement dollars” for “dollar.” 
in jail. 

§ 127-43. Procedure of courts-martial. — In the national guard, not 


in the service of the United States, presidents of courts-martial and summary 
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court officers shall have power to issue warrants to arrest accused persons and 
to bring them before the court for trial whenever such persons shall have dis- 
obeyed an order in writing from the convening authority to appear before such 
court, a copy of the charge or charges having been delivered to the accused with 
such order, and to issue commitments in carrying out sentences of confinement, 
and to issue subpoenas and subpoenas duces tecum, and to enforce by attach- 
ment attendance of witnesses and the production of books and papers, and to 
sentence for a refusal to be sworn or to answer as provided in actions before 
civil courts. He shall also have power to punish for contempt occurring in the 
presence of the court. 

In lieu of the provisions of the first paragraph of this section, imposition of 
restraint of persons subject to military law may be as prescribed by articles 9 
and 10 of the Uniform Code of Military Justice, Manual for Courts-Martial, 
imitedwotatess 1951.45 amendeduas(l917,tcu 2005s. 100. CxS, $1-6830%) 1957. c. 
10cm ico) 

Editor’s Note. — The 1957 amendment 
added the second paragraph. 


§ 127-43.1. Forms for courts-martial procedure. — In the national 
guard, not in the service of the United States, forms for courts-martial proce- 
dure shall be substantially as those set forth in the Appendices, Manual for 
Courts-Martial, United States, 1951, as amended. (1957, c. 136, s. 13.) 


§ 127-44. Manual for Courts-Martial.—Trials and proceedings by all 
courts and boards shall be in accordance with the plans and procedures laid 
down in the Manual for Courts-Martial, United States, 1951, as amended. (1917, 
ee ee O4 Ce. 0001; L957 cel g6s 5143) 

Editor’s Note. — The 1957 amendment 
rewrote this section. 


§ 127-45. Sentences, where executed. — All sentences to confinement 
imposed by any military court of this State shall be executed in such prisons as 
the -courn may desionate. (1917, c+ 200, 1s, Gl 3C.5%, s..6832.) 


§ 127-46. Execution of process and sentences. — All processes and 
sentences of any of the military courts of this State shall be executed by any 
sheriff, deputy sheriff, constable, or police officer into whose hands the same 
may be placed for service or execution, and such officer shall make return thereof 
to the officer issuing or imposing the same. Such service or execution of process 
or sentence shall be made by such officer without tender or advancement of fee 
therefor; but all costs in such cases shall be paid from funds appropriated for 
military purposes. The actual necessary expenses of conveying a prisoner from 
one county in the State to another, when the same is authorized and directed 
by the Adjutant General of the State, shall be paid from the military fund of 
the State upon a warrant approved by the Adjutant General. (1917, c. 200, s. 
O72 AS OOI5.) 


§ 127-47. Commitments. — When any sentence to fine or imprisonment 
shall be imposed by any military court of this State, it shall be the duty of the 
president of said court, or summary court officer, upon the approval of the find- 
ings and sentence of such court, to make out and sign a certificate entitling the 
case, giving the name of the accused, the date and place of trial, the date of ap- 
proval of sentence, the amount of fine, or manner, place, and duration of confine- 
ment, and deliver such certificate to the sheriff, or deputy sheriff, constable, or 
police officer of the county wherein the sentence is to be executed; and it shall 
thereupon be the duty of such officer to carry said sentence into execution in the 
manner prescribed by law for the collection of fines or commitment to service of 
terms of imprisonment in criminal cases determined in the courts of this State. 


eer st 0071025., S..0854,) 
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§ 127-48. Sentence of dismissal. — No sentence of dismissal from the 
service or dishonorable discharge, imposed by a national guard court-martial not 
in the service of the United States, shall be executed until approved by the Gover- 
nor. Any officer convicted by a general court-martial and dismissed from the 
service shall be forever disqualified from holding a commission in the militia. 


(1917, c. 200, s. 65; C. S., s. 6835.) 


ARTICLE 4. 
Naval Militia. 


§ 127-49. Organization and equipment.—The organization of the naval 
militia shall be units of convenient size, in each of which the number and rank 
of officers and the distribution of the total enlisted strength among the several 
ratings of petty officers and other enlisted men shall be such as are prescribed 
by the Secretary of the Navy, who may also prescribe the number of officers and 
the number of petty officers and other enlisted men required for the organization 
of such units into larger bodies for administrative and other purposes, and the 
arms and equipment of the naval militia shall be those which are now or may 
hereafter be prescribed by the Secretary of the Navy. (1917, c. 200, s. 66; C. 
S., s. 6836.) 


§ 127-50. Officers appointed to naval militia.—Officers of the United 
States navy and marine corps may, with the approval of the Secretary of the 
Navy, be elected or appointed and commissioned as officers of the naval militia. 


(1917, ¢. 200) s. 075 Gis aas..0837.)} 


§ 127-51. Officers assigned to duty.—Line officers of the naval militia 
may be for line duties only, for engineering duties only, or for aeronautic duties 
only.) .C1O17c> 2OON CHGS AGO... S:.08382) 


§ 127-52. Discipline in naval militia.—The naval militia shall be sub- 
ject to the system of discipline prescribed for the United States navy and marine 
corps, and the commanding officer of a naval militia battalion or brigade, or a 
naval militia officer in command of naval militia forces on shore or on any vessel 
of the navy loaned to the State, or on any vessel on which such forces are train- 
ing, whether within or without the State, or wherever, either within or with- 
out the State, naval militia forces of the State shall be assembled pursuant to 
orders, shall have power without trial by courts-martial to impose upon mem- 
bers of the naval militia the punishments which the commanding officer of a 
WEN the navy is authorized by law to impose. (1917, c. 200, s. 69; C. S., 
s. 6839.) 


§ 127-53. Disbursing and accounting officer.—The Governor shall ap- 
point a disbursing officer, approved by and of such rank as may be prescribed by 
the Secretary of the Navy, to perform such duties as the Secretary of the Navy 
may prescribe. The Governor shall also appoint the above described disbursing 
officer, or such other officer of the pay corps of the naval militia as he may 
elect, as accounting officer for each battalion thereof, or at his option for each 
larger unit or combination of units of the same, who shall be responsible for 
the proper accounting for all public property issued to and for the use of such 
battalion or larger unit or combination of units. (1917, c. 200, s. 70; C. S.,, 
s. 6840.) 


§ 127-54. Rendition of accounts.—Accounting officers shall render ac- 
count as prescribed by the Governor or by the Secretary of the Navy, and shall be 
required to give good and sufficient bond to the State and to the United States, 
in such sums as the Governor or the Secretary of the Navy may direct, and 
conditioned upon the faithful accounting for all public property and for the 
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safekeeping of such part thereof as may be in the personal custody of such 
officer. Accounting officers may issue any or all such property to other officers 
or enlisted men of the naval militia under such rules and regulations as may 
Pespresctibed. ,(1917,c4200, s. 71>. C. 5. Ss. 6341.) 


§ 127-55. Disbandment of naval militia.—No part of the naval militia 
which is entitled to compensation under the provisions of an act of Congress 
approved August twenty-ninth, one thousand nine hundred and sixteen, shall 
be disbanded without the consent of the President. (1917, c. 200, s. 86; C. S., 
s. 6842.) 


§ 127-56. Courts-martial for naval militia. — Courts-martial in the 
naval militia shall consist of general courts-martial, summary courts-martial, and 


deck courts. (1917, c. 200, s. 72; C. S., s. 6843.) 


§ 127-57. General courts-martial.—General courts-martial shall consist 
of not less than three nor more than thirteen officers, and may be convened by 
order of the Governor. (1917, c. 200, s. 73; C. S., s. 6844.) 


§ 127-58. Summary courts-martial—sSummary courts-martial may be 
ordered by the Governor, or by the commanding officers of a naval militia bat- 
talion or brigade. (1917, c. 200, s. 74; C. S., s. 6845.) 


§ 127-59. Deck courts.——Deck courts may be ordered by the commanding 
officer of a naval militia battalion or brigade, or by a naval militia officer in com- 
mand of naval militia forces on shore or on any vessel loaned to the State or on 
any vessel on which said forces may be serving. (1917, c. 209, s. 75; C. S., s. 
6846. ) 


§ 127-60. Jurisdiction and procedure of courts-martial and deck 
courts.—The above courts-martial and deck courts herein provided for shall be 
constituted and have cognizance of the same subjects, and possess like powers, 
except as to punishments, as similar courts-martial provided for in the navy of 
the United States; and the proceedings of the courts-martial of the naval militia 
shall follow the forms and modes of procedure prescribed for such courts in the 
navy of the United States. (1917, c. 200, s. 76; C. S., s. 6847.) 


§ 127-61. Place of holding courts.—Every precept or order for the con- 
vening of any such court may authorize the court to sit at any place or places 
within the territorial limits of the State as the convening authority may designate, 
and may further provide that any such court may be convened and sit on board 
any such naval or other vessel, wherever the same from time to time happens 
to be, or at such place or places ashore, outside the territorial limits referred 
to above, as in the judgment of the said convening authority may be convenient 
or desirable for the purposes of such courts-martial. (1917, c. 200, s. 77; C. 
S., s. 6848.) 


§ 127-62. Powers of general courts-martial.—General courts-martial 
shall have power to impose fines not exceeding two hundred dollars, to sentence 
to forfeiture of pay and allowances, to a reprimand, to dismissal or dishonorable 
discharge from the service, to reduction in rank or rating; or any two or more 
of such punishments may be combined in the sentences imposed by such courts. 
Gio t7C8200; 32°75" C! Sis: 68497) 

§ 127-63. Powers of summary courts-martial. — Summary courts- 
martial shall have the same powers of punishment as general courts-martial, ex- 
cept that fines imposed by summary courts-martial shall not exceed one hun- 


dred dollars) (19174 c2200,"s. 79x G2 Sis68505) 


§ 127-64. Powers of deck courts.—Deck courts may impose fines not 
exceeding fifty dollars for any single offense; may sentence enlisted men to re- 
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duction in rank or rating, to forfeiture of pay and allowances, to a reprimand, 
to discharge with other than dishonorable discharge, ora fine in addition to 
any one of the other sentences specified. (1917, c. 200, s. 80; C. S., s. 6851.) 


§ 127-65. Process of courts-martial. — Presidents of general courts- 
martial, senior members of summary courts-martial, and deck court officers of 
the naval militia shall have the power to issue warrants to arrest accused per- 
sons, and to bring them before the court for trial whenever such persons have 
disobeyed an order in writing from the convening authority to appear before 
such court, a copy of the charge or charges having been delivered to the ac- 
cused with such order, and to issue commitments in carrying out sentences of 
confinement, and to issue subpoenas and supoenas duces tecum, and to enforce 
by attachment attendance of witnesses and the production of books and papers, 
and to sentence for a refusal to be sworn or to answer, all as authorized for 
similar proceedings for courts-martial in the navy of the United States. He 
shall also have power to punish for contempt occurring in the presence of the 
court. All processes, warrants, and sentences of such courts shall be executed 
by any sheriff or deputy sheriff or any constable or police officer of any town- 
ship, county, city, or town, who shall be authorized by law to execute or serve 
any civil or criminalsprocessmmto) 74.C-o2UU),.S, Gok eEeOGla. 


§ 127-66. Sentence to confinement.in lieu of fines.—All courts-mar- 
tial of the naval militia, including deck courts, shall have the power to sentence to 
confinement in lieu of fines authorized to be imposed, and shall have the power 
to direct that upon nonpayment of a fine the person convicted shall be confined 
in any county jail; but such sentences to confinement shall not exceed one day 
for each dollar of fine authorized. When naval militia forces are embarked on 
any vessel, the confinement in whole or in part may be had in prisons provided 
on said ship. (C191 /,2cm200eewoleaC, 9. SnGS8o3e) 


§ 127-67. Dismissal or dishonorable discharge.—No sentence of dis- 
missal or dishonorable discharge from the naval militia shall, except when the 
naval militia shall have been called into the service of the United States, be 
ona without the approval of the Governor. (1917, °c." 200, si 823°Casss 
s. 6854.) 


§ 127-68. Collection of fines.—The amount of any fine imposed under 
sentence of the courts heretofore named on any member of the naval militia may 
be collected from him, or may be deducted from any amount due said member as 


accrued pay, (1917 tem Z00mse de Co) S. OSo04) 


§ 127-69. Courts of inquiry.—Courts of inquiry in the naval militia shall 
be instituted, constituted, and conducted in the same manner and shall have like 
powers and duties as similar courts in the navy of the United States, except that 
they shall be ordered by the Governor. (1917, c. 200, s. 85; C. S., s. 6856.) 


ARTICLE 5. 
Regulations as to Active Service. 


§ 127-70. National guard and naval militia first ordered out. — In 
all cases the national guard and naval militia as provided for in this chapter shall 
bestirst ordered /intovservicema1Ol nc.) 200,-S4445 Gane smc l7e) 


§ 127-71. Regulations enforced on actual service. — Whenever any 
portion of the militia shall be called into service to execute the law, suppress riot 
or insurrection, or to repel invasion, the articles of war, and articles for the 
government of the navy, governing the army and navy of the United States, and 
the regulations prescribed for the army and navy of the United States, and 
the regulations issued thereunder, shall be enforced and regarded as a part of 
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this chapter until said forces shall be duly relieved from such duty. As to 
offenses committed when such articles of war and articles for the government of 
the navy are so in force, courts-martial shall possess, in addition to the jurisdic- 
tion and power of sentence and punishment herein vested in them, all additional 
jurisdiction and power of sentence and punishment exercisable by like courts 
under such articles of war and articles for the government of the navy or regu- 
lations or laws governing the United States army and navy or the customs and 
usages thereof; but no punishment under such rules and articles which will 
extend to the taking of life shall in any case be inflicted except in time of war, 
invasion, or insurrection, declared by a proclamation of the Governor to exist, 
and then only after approval by the Governor of the sentence inflicting such 
punishment. Imprisonment other than in guardhouse shall be executed in county 
jails or other prisons designated by the Governor for that purpose. (1917, c. 
200% S145. @2 45), s. 6858, ) 


§ 127-72. Regulations governing unorganized militia. — Whenever 
any part of the unorganized militia is ordered out, it shall be governed by the 
same rules and regulations and be subject to the same penalties as the national 
guard or naval militia. (1917, c. 200, s. 35; C. S., s. 6859.) 


ARTICLE 6, 
Unorganized Militia. 


§ 127-73. Unorganized militia ordered out for service. — The com- 
mander-in-chief may at any time, in order to execute the law, suppress riots or in- 
surrections, or repel invasions, in addition to the national guard, the national 
guard reserve, and the naval militia, order out the whole or any part of the unor- 
ganized militia. When the militia of this State or a part thereof is called forth 
under the Constitution and laws of the United States, the Governor shall first 
order out for service the national guard or naval militia, or such part thereof as 
may be necessary, and if the number available be insufficient, he shall then order 
out such a part of the unorganized militia as he may deem necessary. During the 
absence of organizations of the national guard or naval militia in the service 
of the United States, their State designations shall not be given to new organiza- 


House 1917, c. 200) s. 46: C.'S..18.6860, ) 


§ 127-74. Manner of ordering out unorganized militia. — The Gov- 
ernor shall, when ordering out the unorganized militia, designate the number. 
He may order them out either by calling for volunteers or by draft. He may 
attach them to the several organizations of the national guard or naval militia, or 
organize them into separate brigades, regiments, battalions, companies, separate 
corps, batteries, troops, or divisions, as may be best for the service. (1017. ce 


COU mort / Ge >.) +37 O80!) 


§ 127-75. Draft of unorganized militia.—lIf the unorganized militia is 
ordered out by draft, the Governor shall designate the persons in each county to 
make the draft, and prescribe rules and regulations for conducting the same. 


GOI 501200, s:048'5 ©. <S:)1s/i68622) 


§_ 127-76. Punishment for failure to appear. — Every member of the 
militia ordered out for duty, or who shall volunteer or be drafted, who does not 
appear at the time and place ordered, shall be liable to such punishment as a 
court-martial may determine. (1917, c. 200, s. 49; C. S., s. 6863. ) 


§ 127-77. Promotion of marksmanship.—The Adjutant General is au- 
thorized to detail a commissioned officer of the North Carolina national guard 
or member of the unorganized militia to promote rifle marksmanship among the 
unorganized militia of the State. Such officer or member of the unorganized. 
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militia so detailed shall serve without pay and it shall be his duty to organize 
and supervise rifle clubs in schools, colleges, universities, clubs and other 
groups, under such rules and regulations as the Adjutant General shall prescribe 
and in such manner to make them, when duly organized, acceptable for member- 
ship in the National Rifle Association. Provided, that such duties and efforts 
shall in nowise interfere or conflict with clubs of schools or in nowise interfere 
or conflict with clubs of schools or units operating in R. O. T. C. or similar 
schools under the supervision of army instructors. 

The Adjutant General may reimburse the officer, or member of the unorganized 
militia, so detailed to promote rifle marksmanship, as aforesaid, for such expenses 
actually incurred, not to exceed the amount appropriated for such purpose by the 
General Assembly. (1937, c. 449.) 


ARTICLE 7. 
Pay of Militia. 


§ 127-78. Rations and pay on service.—The militia of the State, both 
officers and enlisted men, when called into the service of the State, shall be 
rationed and receive the same pay as when called into the service of the United 
States. When called in aid of the civil authorities, enlisted men shall receive in 
addition to such pay the sum of one dollar ($1.00) per day. (1813, c. 850, s. 5, 
POR’ TRS GC, 70mcmen eeodcscm 240.4, Rev. aa: A856'-51907,-c) 3165810 b/c 
200%s.°503 CiS.y snGcO4em OSoece 402.) 

Cross Reference.—As to national guards- 
men coming within the Workmen’s Com- 
pensation Act when on duty, see note to 
So7zei 02 


Editor’s Note. — The 1935 amendment 
increased the pay from sixty cents to one 
dollar per day. 


§ 127-79. Rate of pay for service.—The Governor may, whenever the 
public service requires it, order upon special or regular duty any officer or en- 
listed man of the national guard or naval militia, and the expenses and com- 
pensation therefor of such officer and enlisted man shall be paid out of the ap- 
propriations made to the Adjutant General’s department. Such officer and en- 
listed man shall receive the same pay as officers and enlisted men of the same 
grade and like service of the regular army or navy; but officers when on duty 
in connection with examining boards, efficiency boards, advisory boards, and 
courts of inquiry shall be allowed actual expenses and six dollars ($6.00) per 
diem for such duty. Officers serving on general or special courts-martial shall 
receive the base pay of their rank. No staff officer who receives a salary from 
the State as such shall be entitled to any additional compensation other than 
actual and necessary expenses incurred while traveling upon orders issued by 
the proper authority, (1917¢c2 200,.s. 51> Gs Siivss 6865: 19350 care5le oe 
cm 150 ecg) 

Editor’s Note. — The 1935 amendment 
inserted the next to the last sentence, and 


the 1949 amendment increased the per 
diem from “four” to “six” dollars. 


§ 127-80. Paid by the State. — When the militia or any portion thereof 
shall be called into service to execute the law, suppress riots or insurrections, 
and to repel invasions, the pay, subsistence, transportation, and other necessary 
expenses incident thereto shall be paid by the State Treasurer, upon the approval 
of the Governor and warrant of the auditor. (1917, c. 200, s. 52; C. S., s. 6866.) 


Editor’s Note. — In Worth v. Commis- 
sioners, 118 N. C. 112, 24 S. E. 778 (1896) 
it was held in construing the prior law that 
the State should pay the cost of the militia 
when it is called out by the Governor to 
aid a sheriff in executing a writ of posses- 
sion. And in Commissioners v. Commis- 


sioners, 75 N. C. 240 (1876) it was said 
that a county could not recover back 
money voluntarily paid for the upkeep of 
the militia while in its service, although 
there was no debt and the county could not 
have been forced to pay. 
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§ 127-81. Pay of general and field officers.—General and field officers 
when away from their home stations visiting the organizations of their com- 
mands, for inspection and instruction under orders from proper authority, shall 
receive actual necessary expenses and the pay of their rank. (1917, c. 200, s. 53; 


C. S., s. 6867.) 


§ 127-82. Pay and care of soldiers injured in service.—A member of 
the national guard and naval militia who shall, when on duty or assembled there- 
for in case of riot, tumult, breach of peace, insurrection, or invasion, or to repel 
invasion or in aid of the civil authorities, receive any injury, or incur or contract 
any disability or disease, by reason of such duty or assembly therefor, or who 
shall without fault or neglect on his part be wounded or disabled while in line 
of duty, which shall temporarily incapacitate him from pursuing his usual busi- 
ness or occupation, shall during the period of such incapacity receive the actual 
necessary expenses for care and medicine and medical attendance, to be paid out 
of the contingency and emergency fund, or such other fund as may be designated 
Dyaiaweel2lZ;.c. 200) $2854 CaS cs O868.) 


ARTICLE 8. 
Privilege of Organized Militia. 


§ 127-83. Leaves of absence for State officers and employees.—All 
officers and employees of the State, including superintendents, principals, and 
teachers in the public schools of the State, who shall be members of the national 
guard, naval militia, officers reserve corps, enlisted reserve corps, or the naval 
reserves shall be entitled to leaves of absence from their respective duties, with- 
out loss of pay, time, or efficiency rating, on all days during which they shall 
be engaged in field or coast-defense training ordered or authorized under the 
provisions of this chapter or as may be directed by the President of the United 
rates 191 /5.C 200m: S83 'C.25,,59; 0809 10 5Aeer224,.5, 17/1949 ic 1274.) 

Editor’s Note. — The 1937 amendment amendment inserted the words “including 
made this section applicable to the officers superintendents, principals, and teachers in 
reserve corps, the enlisted reserve corps’ the public schools of the State.” 
and the naval reserves. And the 1949 


§ 127-84. Contributing members. — Each organization of the national 
guard and naval militia may, besides its regular and active members, enroll 
twenty-five contributing members on payment in advance by each person desiring 
to become such contributing member of not less than ten dollars per annum, 
which money shall be paid into the company treasury. Each contributing mem- 
ber shall be entitled to receive from the commanding officer thereof a certificate 
of membership, which certificate shall exempt the holder from jury duty. (1917, 
GeZ00.560 903.0 -5.5.,0871.) 

Cross Reference. — As to section not 
being applicable to personnel and units of 
State guard, see § 127-111, subsection (f). 


§ 127-85. Organizations may own property; actions.—Organizations 
of the national guard and naval militia shall have the right to own and keep real 
and personal property, which shall belong to and be under the control of the mem- 
bers of the organization; and the commanding officer of any organization may re- 
cover for its use debts or effects belonging to it, or damages for injury to such 
property, action for such recovery to be brought in the name of the commanding 
officer thereof before any court of justice within the State having jurisdiction ; 
and no suit or complaint pending in his name shall be abated by his ceasing to 
be commanding officer of the organization; but upon motion of the commander 
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succeeding him such commander shall be admitted to prosecute the suit or com- 
plaint in like manner and with like effect as if it had been originally commenced 
bysghimeiGl9l77°c.200,08492> CaseisaGs72e) 

Cross Reference. — As to section not 
being applicable to personnel and units of 
State guard, see § 127-111, subsection (f). 


§ 127-86. When families of soldiers supported by county.—When any 
citizen of the State is absent on duty as a member of the national guard or 
naval militia, and his family are unable to support themselves during his absence, 
the board of commissioners of his county, on application, shall make towards 
their maintenance such allowance as may be deemed reasonable. (1917, c. 200, 


SOR Ge 1.650 O07 oa) 
ARTICLE 9. 
Care of Military Property. 


§ 127-87. Custody of military property.—All public military property, 
except when used in the performance of military duty, shall be kept in armories, 
or other properly designated places of deposit; and it shall be unlawful for any 
person charged with the care and safety of said public property to allow the 
same out of his custody, except as above specified. (1917, c. 200, s. 38; C. S., 
s. 6874.) ? 


§ 127-88. Property deposited in arsenal.—All the public arms of every 
description which may not be distributed among the militia according to law 
shall be deposited and kept in the public arsenal established at Raleigh. (1917, c. 
200; 5x39) CaS S26875) 


§ 127-89. Arsenal provided.— The Board of Public Buildings and 
Grounds shall provide a suitable building for an arsenal for the storage of mili- 
tary and other property. (1917, ¢c/ 200, s..96; C. S., s) 6876.) 


§ 127-90. Property kept in good order.—Every noncommissioned offi- 
cer and private belonging to any company equipped with public arms shall keep 
and preserve his arms and accouterments in good order and in a soldierly manner ; 
and for every neglect to do so may be punished as a court-martial may direct. 


(1917,"C. 200,78 40) Cae nem oon 7a) 


§ 127-91. Horses and vehicles used only for military purposes.— 
Horses, motor trucks, and other vehicles issued by the Secretary of War to the 
national guard shall be used solely for military purposes. Necessary expense 
in maintaining such horses, trucks, or vehicles, not provided for by the federal 
government to include stables, storage, and other incidental expenses, shall be 
a proper charge against funds appropriated for the national guard: Provided, 
such expense shall be specifically authorized by the Governor and certified to by 
the Adjutant General. (1917, c°200, s. 41; '\CoeSi¥s.46878;"1921 sce 120escmom 


§ 127-92. Transfer of property.—All officers accountable or responsible 
for public funds, property, or books, before being relieved from the duty shall 
turn over the same according to the regulations prescribed by the Governor. 


(19171c% 200;'s..42 SCY SRISmOS799 


§ 127-93. Replacement of lost or damaged property.—Whenever any 
military property issued to the militia of the State shall have been lost, damaged, 
or destroyed, and upon report of a disinterested survey officer of the regular 
army, navy or the militia it shall appear that the loss, damage, or destruction 
of property was due to carelessness or neglect, or that its loss, damage, or de- 
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struction could have been avoided by the exercise of reasonable care, the money 
value of such property shall be charged to the accountable and responsible officer 
or enlisted man, and the pay of such officers and enlisted men from both fed- 
eral and State funds at any time accruing may be stopped and applied to the 
payment of any such indebtedness until the same is discharged. In addition 
thereto any officer accountable or responsible for military property shall be liable 
on his bond to the State and the property and disbursing officer or accounting 
officer for any lost, damaged, or destroyed property for which he is accountable 
or responsible. (1917, c. 200, s. 43; C. S., s. 6880.) 


§ 127-94. Injuring military property.—If any person shall wantonly or 
willfully injure or destroy any arms, equipment, or other military property of 
the State, and refuse to make good such injury or loss, or shall sell, dispose 
of, secrete, or remove the same with intent to sell or dispose thereof, he shall be 
fined not more than one hundred dollars or imprisoned not more than six months, 
OmebOtn (1 S/0-/2 C. 2/72, Salo MOON uShO2/4,) ReViaS. 100004 O..5.5, S-OCSl.) 


§ 127-95. Member of national guard failing to return property.—lf 
any member of the North Carolina national guard shall willfully fail to return 
any property of the State or the United States to the armory or other place of 
deposit, when notified by competent authority so to do, he shall be guilty of 
a misdemeanor and fined not exceeding fifty dollars, or imprisoned not exceeding 
tty rdays. (REV: S, 35373. Cra ase OSG2.) 


§ 127-96. Selling accouterments.—If any person shall sell, dispose of, 
pawn or pledge, destroy or injure, or willfully retain after demand made, any 
public property issued for the purpose of arming or equipping the national guard 
or militia of the State, he shall be guilty of a misdemeanor. (Code, s. 3274; 1893, 
POPES U ReV.,.S. 5041 1C.05.,18), 0600.) 


§ 127-97. Selling public arms. —TIf any person to whom shall be con- 
fided public arms or accouterments shall sell, or in any manner embezzle the 
same, or any part thereof, or if any person shall purchase any of them, knowing 
them to be such, the person so offending shall be guilty of a misdemeanor. (1831, 
CMS. Se tc. Og, sv 6 Code; fom oo50 hey seoo42: °C. 8. s. 6884.) 


§ 127-98. Refusing to deliver public arms on demand.—Every com- 
missioned officer of the militia, whenever and wherever he shall see or learn 
that any of the arms or accouterments or other military property belonging to 
the State is in the possession of any person other than in whose hands they may 
be placed for safekeeping, under the provisions of the law, shall make immediate 
demand for the same personally or in writing; and should such person refuse 
to deliver them to the officer he shall be guilty in like manner, and punished in 
like manner as for selling or embezzling public arms. (1831, c. 45, s. 7; R. C., 
Cmouusc m0 nCodemsr3558;; Revs sado40 eG ous s.6885)) 


§ 127-99 Expenses of shipping and handling military property.— 
The freight charges and expenses of packing and handling military property and 
equipment for shipping to and from the State arsenal shall be paid from funds 
appropriated to the Adjutant General’s department. (1917, c. 200, s. 95; C. S., 
s. 6886.) 

ARTICLE 10. 


Support of Militia. 


§ 127-100. Requisition for federal funds.—The Governor shall make 
requisition upon the Secretary of War for such State allotment from federal 
funds as may be necessary for the support of the militia. (1917, c. 200, s. 23; C. 
Ses 0ccs 2921, c120,°s:,10:) 
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§ 127-101. County appropriations.—The county commissioners may 
appropriate such sums of money to the various organizations of the national guard 
or naval militia in their counties and at such times as the board may deem 
proper. (1917, c. 200, s. 91; C. S., s. 6888.) 


§ 127-102. Allowances made to different organizations. — There 
shall be allowed each year to the following officers, under rules and regulations 
prescribed by the Adjutant General, as follows: To the commanding general of a 
division, group and regimental commanders, commanding officers of separate 
battalions, squadrons, or similar organizations, not to exceed two hundred and 
twenty-five dollars ($225.00); to commanding officers of battalions or similar 
organizations being a part of the regiment, not to exceed one hundred dollars 
($100.00) ; to commanding officers of companies, batteries, troops, detachments 
and similar units not to exceed two hundred dollars ($200.00) ; to lieutenants 
serving with units, not to exceed one hundred dollars ($100.00) ; to regimental 
adjutants, plans and training officers, and adjutants of separate battalions, squad- 
rons, and similar organizations, not to exceed one hundred dollars ($100.00). 
No officer shall be entitled to receive any part of the amounts named herein un- 
less he has performed satisfactorily all duties required of him by law and regu- 
lations and has pursued such course of instruction as may from time to time be 
required. 

There shall be allowed annually to each company, battery, troop, and similar 
organizations federally recognized under regulations prescribed by the war de- 
partment in its tables of organization for the national guard, not to exceed the 
sum of one thousand and five hundred dollars ($1,500.00), to be applied to the 
payment of armory rent, heat, light, stationery, postage, printing and other neces- 
sary expenses of the organization, in accordance with rules and regulations pre- 
scribed by the Adjutant General. 

There shall be allowed annually to the supply sergeant of each company, bat- 
tery, and troop, and to a petty officer of each division of naval militia, aeronautic 
section, and to supply sergeants of similar units, the sum of one hundred dollars 
($100.00). There shall be paid monthly to stable sergeants the sum of fifteen 
dollars ($15.00), and to horseshoers ten dollars ($10.00), of units entitled to 
and actually having animals to care for. 

Each enlisted man belonging to an organization of the national guard shall 
receive fifty cents as compensation for each armory drill, not exceeding sixty 
(60) drills per annum, ordered for his organization, where he is officially present 
and in which he participates, the said compensation to be paid in the same man- 
ner and under such laws and regulations as now or hereafter may be prescribed 
by the United States government or by the war department therefor for pay for 
national guard enlisted men: And provided further, that the appropriation made 
by the State of North Carolina for the support of the national guard is suff- 
cient, after the payment of other necessary expenses of maintaining said guard, 
to make such payment. 

All payments are to be made by the State disbursing officer in semiannual in- 
stallments on the first day of July and the first day of January of each year; but 
no payment shall be made unless all drills and parades required by law are duly 
performed by all organizations named. No officer shall be entitled to receive any 
part of the amounts named herein unless he has performed satisfactorily all 
duties required of him by law and has pursued such course of instruction as 
may from time to time be required. 

The commanding officer of all organizations participating in the appropriations 
herein made shall render an itemized statement of all funds received from any 
source whatever for the support of their respective organizations in such manner 
and on such forms as may be prescribed by the Adjutant General. Failure on 
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the part of any officer to submit promptly when due the financial statement of 
his organization will be sufficient cause to withhold all appropriations for such 
organizations. 

There shall be allowed annually to each of the following federally recognized 
organizations of the national guard the sum of four hundred dollars ($400.00) to 
be applied by the commanding officers of such organizations to the payment of 
necessary administrative expenses in accordance with rules and regulations pre- 
scribed by the Adjutant General: Commanding officer, corps artillery; com- 
manding officers, infantry regiments; commanding officers, infantry battalions; 
commanding general, 30th Infantry Division (in part); commanding officers, 
field artillery group; commanding officers, separate field artillery battalions, 30th 
Infantry Division; commanding officers, separate AAA AW battalions, 30th In- 
fantry Division; commanding officers, separate nondivisional AAA AW battal- 
ions; commanding officers, separate nondivisional field artillery battalions; com- 
manding officers, separate nondivisional military police battalions; commanding 
officers, separate engineer combat battalions; commanding officers, similar or- 
ganizations to the above. (1917, c. 200, s. 97; 1919, c. 311; C. S., s. 6889; 1921, 
Cameo 1791973.) .c: 924461924 oe Orn lO2/ ace 227, 'sv2 3.1949 > 9.1130, si 5; 
1951, c..1144, s. 1; 1953, c. 1246.) 


Cross Reference. — As to section not 
being applicable to personnel and units of 
State guard, see § 127-111, subsection (f). 

Editor’s Note. — The 1949 amendment 
rewrote the first paragraph, and substi- 
tuted $1500.00 for $600.00 in the second 
paragraph. The 1951 amendment added the 
last paragraph. 

The 1953 amendment struck out, in line 
six of the last paragraph, the words “30th 
Infantry Divisions” and inserted in lieu 
thereof the words “commanding officers, 
infantry battalions; commanding general, 
20th Infantry Division (in part).” 


pensation Act.—By this and § 127-78 the 
State has provided for payment in a certain 
manner to privates who have enlisted in 
the North Carolina national guard, and a 
private therein who has taken the pre- 
scribed oath is an employee of the State 
within the meaning of the Workmen’s 
Compensation Act, and where he has sus- 
tained an injury arising out of and in the 
course of the performance of his duties as 
an enlisted man he is entitled to the com- 
pensation prescribed by the statute. Baker 
Vin otate, 6200,,.N.,C. 232, 156 -S.)E. 917 
(1931). 


Enlisted Man within Workmen’s Com- 


ARTICLE 11. 
General Provisions. 


§ 127-103. Reports of officers.—All officers of the national guard and 
the naval militia shall make such returns and reports to the Governor, Secretary 
of War, Secretary of the Navy, or to such officers as they may designate, at such 
times and in such forms as may from time to time be prescribed. (1917, c. 200, 


See Ct S-e0C0U, ) 


§ 127-104. Officer to give notice of absence.—When any officer shall 
have occasion to be absent from his usual residence one week or more, he shall 
notify the officer next in command, and also his next superior officer in command, 
of his intended absence, and shall arrange for the officer next in command to han- 
dle and attend to all official communications. (1917, c. 200, s. 22; C. S., s. 6891.) 


§ 127-105. Articles of war applicable in time of peace. — The na- 
tional guard and naval militia, when not in the service of the United States, shall, 
except as to punishments, be governed respectively by the United States army 
regulations and articles of war, and the navy regulations and articles for the gov- 
enuuentro.te navy. L9l/, Cc. 200 ss23401C10.,5. OS9Z. ) 


§ 127-106. Commanding officer may prevent trespass and disor- 
der.—The commanding officer upon any occasion of duty may place in arrest 


137 


§ 127-107 Cu. 127. Miritra—GENERAL PROVISIONS § 127-109 


during the continuance thereof any person who shall trespass upon the camp 
ground, parade ground, armory, or other place devoted to such duty, or who 
shall in any way or manner interrupt or molest the orderly discharge of duty by 
those under arms, or shall disturb or prevent the passage of troops going to or re- 
turning from any duty. He may prohibit and prevent the sale or use of all spirit- 
uous liquors, wine, ale, beer, or cider, the holding of huckster or auction sales, and 
all gambling within the limits of the post, camp ground, place of encampment, 
parade, or drill under his command, or within such limits not exceeding one mile 
therefrom as he may prescribe. And he may in his discretion abate as common 
nuisance all such sales. (1917, c. 200, s. 94; C. S., s. 6893.) 


§ 127-107. Organizing company without authority.—I{ any person 
shall organize a military company, or drill or parade under arms as a military 
body, except under the militia laws and regulations of the State, or shall exercise 
or attempt to exercise the power or authority of a military officer in this State, 
without holding a commission from the Governor, he shall be guilty of a mis- 
demeanor. (1893, ca374)s.387) Rev.,-S, 35383 Go. S.0oc4,) 


§ 127-108. Placing name on muster roll wrongfully.—lIf any officer 
of the militia of the State shall knowingly or willfully place, or cause to be placed, 
on any muster roll the name of any person-not regularly or lawfully enlisted, or 
the name of any enlisted man who is dead or who has been discharged, trans- 
ferred, or has lost membership for any cause whatsoever, or who has been con- 
victed of any infamous crime, he shall be guilty of a misdemeanor. (1893, c. 


3/4 WSO Reviews O50 mo. 46S 1080 5>) 


§ 127-109. Protection of the uniform. — It shall be unlawful for any 
person not an officer or enlisted man in the United States army, navy, or marine 
corps to wear the duly prescribed uniform of the United States army, navy or ma- 
rine corps, or any distinctive part of such uniform, or a uniform any part of 
which is similar to a distinctive part of the duly prescribed uniform of the 
United States army, navy, or marine corps: Provided, that the foregoing pro- 
visions shall not be construed so as to prevent officers or enlisted men of the 
national guard from wearing, in pursuance of law and regulations, the uniform 
lawfully prescribed to be worn by such officers or enlisted men of the national 
guard; nor to prevent members of the organization known as the Boy Scouts of 
America, or the naval militia, or such other organizations as the Secretary of 
War may designate, from wearing their prescribed uniforms; nor to prevent 
persons who in time of war have served honorably as officers of the United States 
army, navy, or marine corps, regular or volunteer, and whose most recent serv- 
ice was terminated by an honorable discharge, mustered out, or resignation, from 
wearing, upon occasions of ceremony, the uniform of the highest grade they have 
held by brevet or other commission in such regular or volunteer service; nor to 
prevent any person who has been honorably discharged from the United States 
army, navy, or marine corps, regular or volunteer, from wearing his uniform from 
the place of his discharge to his home within three months after his discharge; 
nor to prevent the members of military societies composed entirely of honorably 
discharged officers and enlisted men, or both, of the United States army, navy or 
marine corps, regular or volunteer, from wearing, upon occasions of ceremony, 
the uniform duly prescribed by such societies to be worn by members thereof; 
nor to prevent the instructors and members of the duly organized cadet corps of a 
State university, State college, or public high school offering a regular course in 
military instruction from wearing the uniform duly prescribed by the authorities 
of such university, college, or public high school for wear by the instructors and 
members of such cadet corps; nor to prevent the instructors and members of a 
duly organized cadet corps of any other institution of learning offering a regular 
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course in military instruction, and at which an officer or enlisted man of the 
United States army, navy, or marine corps is lawfully detailed for duty as in- 
structor in military science and tactics, from wearing the uniform duly prescribed 
by the authorities of such institution of learning for wear by the instructors and 
members of such cadet corps; nor to prevent civilians attendant upon a course of 
military or naval instruction authorized and conducted by the military or naval 
authorities of the United States from wearing, while in attendance upon such 
course of instruction, the uniform authorized and prescribed by such military 
or naval authorities for wear during such course of instruction; nor to prevent 
any person from wearing the uniform of the United States army, navy, or ma- 
rine corps, in any playhouse or theater, or in moving-picture films while actually 
engaged in representing therein a military or naval character not tending to 
bring discredit or reproach upon the United States army, navy, or marine corps: 
Provided further, that the uniform worn by officers or enlisted men of the na- 
tional guard, or by the members of the military societies, or the instructors and 
members of the cadet corps referred to in the preceding proviso, shall include 
some distinctive mark or insignia to be prescribed by the Secretary of War to 
distinguish such uniforms from the uniforms of the United States army, navy, or 
marine corps; and provided further, that the members of the military societies 
and the instructors and members of the cadet corps hereinbefore mentioned shall 
not wear the insignia of rank prescribed to be worn by the officers of the United 
States army, navy, or marine corps, or any insignia of rank similar thereto. 
Any person who offends against the provisions of this section, shall on convic- 
tion, be punished by a fine not exceeding fifty dollars, or by imprisonment not 
exceeding thirty days, or by both such fine and imprisonment. (1921, c. 120, s. 
Poet Cao 5.000) (2). ) 


§ 127-110. Upkeep of camps.—tThere shall be paid from the appropria- 
tions from the national guard such amounts as may be necessary for the mainte- 
nance, upkeep, and improvement of the State camp or camps: Provided, such 
expenditures shall be approved and authorized by the Governor. (1921, c. 120, s. 
bo ao ses. 0895.(b).) 


§ 127-110.1. When officers authorized to administer oaths.—Off- 
cers of the national guard are authorized to administer oaths in all circumstances 
pertaining to any military matter whenever an oath is required. (1949, c. 1130, 
83 6.) 


ARTICLE 12. 
State Guard. 


127-111. Authority to organize and maintain State guard of 
North Carolina.—(a) The Governor is authorized, subject to such regulations 
as the Secretary of Defense may prescribe, to organize such part of the unor- 
ganized militia as a State force, for discipline and training, into companies, bat- 
talions, or regiments, as may be deemed necessary for the defense of the State; 
to maintain, uniform, and equip such military force within the appropriation 
available; to exercise discipline in the same manner as is now or may be here- 
after provided by the State laws for the national guard; to train such force in 
accordance with training regulations issued by the war department. Such mili- 
tary force to be subject to the call or order of the Governor to execute the law, 
suppress riots or insurrections, or to repel invasion, as is now or may hereafter 
be provided by law for the national guard and for the unorganized militia. 

(b) Such military force shall be designated as the “North Carolina State 
guard” and shall be composed of men of the unorganized militia as shall volun- 
teer for service therein, or as shall be drafted as provided by law. Membership 


139 


§ 127-111 Cu. 127. Minitia—STaTE GUARD § 127-111 


in the North Carolina State guard shall be open to men of not less than eighteen 
and not more than fifty years of age; provided, however, that the members of the 
band may be composed of men of not less than sixteen and not more than fifty 
years of age. They shall be additional to and distinct from the national guard 
organized under existing law. They shall not be required to serve outside the 
boundaries of this State. 


(c) The Governor is hereby authorized to prescribe the rules and regulations 
governing the appointment of officers, the enlistment of men, the organization, 
administration, equipment, discipline and discharge of the personnel of such mili- 
tary force; to requisition from the Secretary of Defense such arms and equipment 
as may be in possession of and can be spared by the Department of Defense, 
and to extend thereto the facilities of available armories and their equipment 
and such State premises and property as may be available for the purpose of 
drill and instruction. 

(d) Such force shall not be called, ordered, or in any manner drafted, as such, 
into the military service of the United States, but no person shall by reason of his 
membership in any such unit or organization be exempted from military service 
under any federal law. 

(e) The Governor is hereby authorized to appropriate to the benefit of the State 
guard any and all unexpended monies found by the Governor to be unnecessary 
for use of the national guard in the appropriation made to the national guard by 
the General Assembly, for the present or for subsequent fiscal years and, if 
necessary, to make allotment of monies from the contingent and emergency fund 
with the concurrence of the Council of State. Upon the disbandment of the State 
guard any monies or balance to the credit of the units of this organization shall be 
paid into the State treasury for the benefit of the national guard, and all property, 
clothing, and equipment belonging to the State shall be transferred to the ac- 
count of the national guard for disposition in accordance with the best interests 
of the State and as deemed advisable by the Governor. Upon the disbandment of 
any one or more units of the State guard on a date prior to the disbandment of 
the entire organization, the Governor is authorized to have transferred any 
State property or balance of funds of said disbanded units to any new unit or 
units organized to fill such vacancies, or otherwise as the Governor may direct. 

({) The North Carolina State guard shall be subject to the military laws of the 
State not inconsistent with or contrary to the provisions contained in this article 
with the following exceptions: 


The provisions of §§ 127-84, 127-85 and 127-102, as amended, shail not be 
applicable to the personnel and units of the State guard. 

(g) There shall be allowed annually to each unit or company of the State 
guard such funds as may be necessary to be applied to the payment of armory 
rent, heat, light, stationery, printing, and other expenses. ‘The allowance to 
each unit annually will not exceed $600.00. 

(h) All payments are to be made by the Adjutant General in accordance with 
State laws in semi-annual installments on the first day of July and the first day 
of January of each year, but no payment shall be made unless all drills and 
parades required by law are duly performed by all organizations named. 

(i) The commanding officer of all organizations participating in the appropria- 
tion herein named shall render an itemized statement of all funds received from 
any source whatsoever for the support of their respective organizations in such 
manner and on such forms as may be prescribed by the Adjutant General. 
Failure on the part of any officer to submit promptly, when due, the financial 
statement of his organization will be sufficient cause to withhold all appropriations 
for such organizations. (1941, c. 43; 1943, c. 166; 1945, c. 209, s. 1; 1945, c. 
S305 195 7e C1053.) 

Editor’s Note. — The 1943 amendment tion (b). The first 1945 amendment struck 
inserted the second sentence of subsec- out “9-19” from the list of inapplicable 
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sections in subsection (f), and the second and made other changes in subsection (a). 
1945 amendment inserted the proviso in ‘The amendment changed subsection (c) by 
subsection (b). substituting ‘Secretary of Defense” for 

The 1957 amendment substituted “Sec- “Secretary of War” and “Department of 
retary of Defense” for “Secretary of War” Defense” for “war department.” 


ARTICLE 13. 
Municipal and County Aid for Construction of Armory Facilities. 


§ 127-112. Appropriations to supplement available funds author- 
ized.—Any city or town and any county in the State separately or jointly, may 
make appropriations to supplement available federal or State funds to be used 
for the construction of armory facilities for the North Carolina national guard. 
Appropriations made under authority of this article shall be in such amounts and 
in such proportions as may be deemed adequate and necessary by the governing 
body of the county and/or municipality desiring to participate in the armory con- 
struction program. (1955, c. 1181, s. 1.) 


§ 127-113. Authority to raise funds.—Counties and municipalities are 
hereby authorized to borrow money and issue and sell bonds and notes and to 
raise by taxation and otherwise, sufficient moneys to carry out the purpose of this 
article. The principal and interest on such bonds and notes as may be issued may 
be paid from general or other available funds of the county or municipality con- 
cerned; and, if necessary, the governing boards may levy sufficient taxes to raise 
funds to meet appropriations and to meet payments of principal and interest on 
such bonds or notes which may be issued hereunder. Taxes may be levied by 
the governing body of any county or municipality of the State for the special pur- 
pose of this article, for which special approval is hereby given. Counties may is- 
sue and sell such bonds or notes under the provisions of the County Finance Act, 
and municipalities may issue and sell such bonds or notes under the provisions 
of the Municipal Finance Act. (1955, c. 1181, s. 2.) 


§ 127-114. Taxes in excess of limitations authorized if approved 
by voters.—Notwithstanding any constitutional limitation or limitation provided 
by any general or special law, taxes may be levied by the governing body of any 
county or municipality of the State for the special purposes of this article for 
which special approval is hereby given; provided, that the levy of such taxes shall 
be approved by the vote of a majority of the qualified voters of such municipality 
who shall vote on the question of levying such taxes in an election held for such 
purpose. Such election as to counties may be held at the same time and in the 
same manner as elections held under the provisions of article 9 of chapter 153 of 
the General Statutes, the same being designated as the County Finance Act. Such 
election as to municipalities may be held under the Municipal Finance Act, the 
same being article 28 of chapter 160 of the General Statutes. (1955, c. 1181, s. 
30) 


§ 127-115. Bonds in excess of limitations authorized if approved 
by voters.—Notwithstanding any limitations provided by the Constitution or by 
any general or special law as to the amount of bonds or obligations that may be 
issued, a county or municipality may issue and sell bonds or obligations in excess 
of such limitations for the purposes authorized by this article; provided, that such 
amount in excess of such constitutional limitation is referred to and approved by 
a majority of the qualified voters of such county or municipality voting in an elec- 
tion upon such question. (1955, c. 1181, s. 4.) 


§ 127-116. Elections on questions of levying taxes.—Notwithstand- 
ing any constitutional limitation or limitation provided by any general or special 
law, taxes may be levied by the governing body of a county or municipality for 
the purpose of financing the appropriations authorized in §§ 127-112 and 127-113 
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and the special approval of the General Assembly is hereby given for the levying 
of taxes for such purposes; provided, that the levy of such taxes shall be approved 
by the majority vote of the qualified voters of such county or municipality, who 
shall vote on the question of levying such taxes in an election held for such pur- 
pose. The rate or amount of such taxes for which a levy may be made hereunder 
shall be determined by the governing body of the municipality and a ballot shall 
be furnished to each qualified voter at said election, which ballot may contain the 
words “For Armory Construction Facility Tax,’ and “Against Armory Con- 
struction Facility Tax,” with squares in front of each proposition, in one of which 
squares the voter may make a cross-mark (X). Any other form of ballot con- 
taining adequate information and properly stating the question to be voted upon 
shall be construed as being in compliance with this section. Such elections as to 
counties may be held at the same time and in the same manner as elections held 
under article 9, of chapter 153, of the General Statutes, the same being designated 
as the County Finance Act. Such elections as to cities and towns may be held 
under the Municipal Finance Act, the same being article 28, of chapter 160, of 
the General Statutes. Such elections may be held at any time fixed by the gov- 
erning body of the county or municipality concerned. The question of levying a 
tax for the purposes of this article may be submitted at the same time the ques- 
tion of issuing bonds is submitted as provided in this article, or the question of a 
levy of taxes may be submitted in a separate election according to the discretion 
and judgment of the governing body of the county or municipality concerned. 


(1955, c. 1181, s. 5.) 


§ 127-117. Armory Commission Act not affected by article.—Noth- 
ing contained in this article shall have the effect of repealing any of the provisions 
of chapter 1010 of the Session Laws of 1947, (codified as §§ 143-229 to 143-235 
and 143-236), and the power and authority herein granted are in addition to 
and not in substitution of existing power and authority of cities, counties and 
towns of this State as set forth in said sections. (1955, c. 1181, s. 6.) 
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Chapter 128. 
Offices and Public Officers. 


§ 128-1 
Article 1. 
General Provisions. 
Sec. 
128-1. No person shall hold more than 


one office. 


128-2. Holding office contrary to the Con- 
stitution; penalty. 

128-3. Bargains for office void. 

128-4. Receiving compensation of sub- 
ordinates for appointment or re- 
tention; removal. 

128-5. Oath required before acting; pen- 
alty. 

128-6. Persons admitted to office deemed 
to hold lawfully. 

128-7. Officer to hold until successor 
qualified. 

128-8. Officers and employees responsi- 
ble for cash or property to be 
surety bonded. 

128-9. Peace officers employed by State 


to give bond. 

128-10. Citizen to recover funds of county 
or town retained by delinquent 
official. 

128-11. Trust funds to be kept separate. 

128-12. Violations to be reported; misde- 
meanors. 

128-13. Local: Officers compensated from 
fees to render statement; pen- 
alty; proceeds to school fund. 

128-14. Identification cards for field agents 
or deputies of State departments, 

128-15. Employment preference for  vet- 
erans and their wives or widows. 

128-15.1. Section 128-15 applicable to per- 

sons serving in World War II. 


Article 2. 


Sec. 

128-18. Petition filed with clerk; what it 
shall contain; answer. 

128-19. Suspension pending hearing; how 
vacancy filled. 

128-20. Precedence on calendar; costs. 


Article 3. 


Retirement System for Counties, 
Cities and Towns. 


Definitions. 

Name and date of establishment. 

Acceptance by cities, towns and 
counties. 

Membership. 

Membership in System. 

Allowance for service. 

Benefits. 

Administration and _ responsibility 
for operation of System. 

Management of funds. 

Method of financing. 

Exemptions from execution. 

Protection against fraud. 

Certain laws not applicable to mem- 
bers. 

Transfer of members. 

Obligations of pension accumu- 
lation fund. 

Local laws unaffected; when ben- 
efits begin to accrue. 

128-36.1. Participation of employees of re- 

gional library. 
128-37. Membership of employees of dis- 
trict health departments. 
128-38. Reservation of power to change. 


Article 4. 
Leaves of Absence. 
128-39. Leaves of absence for State offi- 


128-21. 
128-22. 
128-23. 


128-24. 
128-25. 
128-26. 
128-27. 
128-28. 


128-29. 
128-30. 
128-31. 
128-32. 
128-33. 


128-34. 
128-35. 


128-36. 


Removal of Unfit Officers. cials. 
128-16. Officers subject to removal; for 128-40. Leaves of absence for county of- 
what offenses. ficials. 
128-17. Petition for removal; county at- 128-41. Leaves of absence for municipal 
torney to prosecute. officers. 
ArTIcLE 1. 


General Provisions. 


§ 128-1. No person shall hold more than one office.—No person who 
shall hold any office or place of trust or profit under the United States, or any 
department thereof or under this State, or under any other state or government, 
shall hold or exercise any other office or place of trust or profit under the author- 
ity of this State, or be eligible to a seat in either house of the General Assembly ; 
provided, that nothing herein contained shall extend to officers in the militia, 
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justices of the peace, commissioners of public charities, or commissioners for 
special purposes. (Const., art. 14, s. 7; Rev., s. 2364; C. S., s. 3200.) 


J. General Consideration. 
II. Distinguishing Characteristics. 
III. General Illustrations. 


Cross References. 


As to constitutional inhibition against 
double office holding, see N. C. Const., 
aft, 14, § 7, and annotations, thereto. As 
to right of citizens and taxpayers of county 
to bring action to try right of person to 
hold two offices at the same time, see note 
to § 1-515. 


I. GENERAL CONSIDERATION. 


One person may not hold two offices in 
violation of article 14, § 7, of the Constitu- 
tion. Dowtin v. Beardsley, 126 N. C. 119, 
35 S. E. 241 (1900). For statute held uncon- 
stitutional as requiring the same person to 
fill two public offices, see Brigman yv. Ba- 
jey, 213 N. C. 119, 195 S. E. 617 (1938). 

At common law there was no limit on 
the right of a citizen to hold several offices, 
except the incompatibility of the duties of 
the several offices. Barnhill v. Thompson, 
122 N. C. 493, 29 S. E. 720 (1898). 

Under Constitution. — The question in 
this State does not turn upon the incom- 
patibility of the duties of the two offices 
alone, as it did at common law, but upon 
the plain positive language of the Consti- 
tution, art. 14, § 7. Caldwell v. Wilson, 
121 N. C. 425, 28 S. E. 554 (1897); Barn- 
hill v. Thompson, 122 N. C. 493, 29 S. E. 
720 (1898). 

Under art. 14, § 7, an office or place of 
trust is a public position, involving a dele- 
gation to the individual of some part of the 
sovereign functions of the government to 
be exercised for the public benefit. State 
v. Smith, 145 N. C. 476, 59 S. E. 649 (1907). 

Acceptance of Second Office Vacates 
First—The acceptance of a second office 
by one already holding a public office op- 
erates ipso facto to vacate the first. While 
the officer has a right to elect which of the 
two he will retain, his election is deemed 
to be made when he accepts and qualifies 
for the second. State v. Thompson, 122 N. 
C. 493, 29 S: E. 720 (1898). 

Necessity of Taking Oath.—The taking 
of an oath of office is not an indispensable 
criterion, for the office may exist without 
it. State v. Stanley, 66 N. C. 60 (1872); 
State v. Patrick, 124 N. C. 651, 33 S. E. 151 
(1899). 

An officer appointed for a definite time 
to a legislative office has no vested prop- 
erty therein or contract right thereto of 
which the legislature cannot deprive him. 


Mial v. Ellington, 184° Nv Cr13t, 46 loeu. 
961 (1903), overruling Hoke v. Henderson, 
i 5mNGE Cael SOspE 

And Legislature May Change Duties 
and Emoluments.—Although an office is 
a constitutional one, the legislature may, 
within reasonable limits, change the statu- 
tory duties and diminish the emoluments 
of such office, if the public welfare requires 
it. Fortune v. Board, 140 N. C. 322, 52 S. 
E. 950 (1905); Commissioners v. Stedman, 
141 N. C. 448, 54 S. E. 269 (1906). 

The legislature may attach additional 
duties to an existing office, and it may 
afterwards lop off those duties and assign 
them to a new office, leaving the original 
office as it was before the additional duties 
were attached to it. Dowtin v. Beardsley, 
126 N. C. 119, 35 S. E. 241 (1900). 

In respect to offices created and pro- 
vided for by the Constitution, the people in 
convention assembled alone can _ alter, 
change their tenure, duties or emoluments, 
or abolish them; while in respect to legis- 
lative offices, it is entirely within the power 
of the legislature to deal with them as 
public policy may suggest and public in- 
terest may demand. Mial v. Ellington, 134 
N: Cuyl30546354 2961, (1903) 

“Unless the Constitution otherwise ex- 
pressly provides, the legislature has power 
to increase or vary the duties, or diminish 
the salary or other compensation appurte- 
nant to the office, or abolish any of its 
rights or privileges before the end of the 
term, or to alter or abridge the term, or to 
abolish the office itself.” Caldwell v. Wil- 
son, 121° N- C7/425,528"°S. Hy S54 tec 
quoted in Mial v. Ellington, 134 N. C. 131, 
46 S. E. 961 (1903). 

The legislature may reduce or increase 
the salaries of such officers as are not pro- 
tected by the Constitution during their 
term of office, but cannot deprive them of 
the whole. Cotten v. Ellis, 52 N. C. 545 
(1860). 

Manner of Appointment. — Where offi- 
cers have to be appointed to fill a regular 
term, the Governor nominates to the Sen- 
ate, unless it be an officer who is elected by 
the people, and then he fills the vacancy or 
term until the people can elect his succes- 
sor. People v. McIver, 68 N. C. 467 (1873). 
See also, People v. McKee, 68 N. C. 429, 
(1873); People v. Bledsoe, 68 N. C. 457 
(1873). 

The power to create vacancies in a pub- 
lic office, incumbents of which are charged 
with continuing duties and responsibilities, 
rests, in the absence of provisions to the 
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contrary, in the body possessing the origi- 
nal power of appointment. Greene v. 
Owen, 125 N. C. 212, 34 S. E. 424 (1899). 

Offices whose duties are congruous may 
be consolidated; but it is just, in cases of 
consolidation of offices, to postpone the op- 
eration of the law until a vacancy appears 
in the office whose duties are to be trans- 
ferred. Troy v. Wooten, 32 N. C. 377 
(1849). 


II. DISTINGUISHING CHAR- 
ACTERISTICS. 


In General. — Public office is tenure by 
virtue of an appointment, conferred by pub- 
lic authority. Willis v. Melvin, 53 N. C. 62 
(1860). 

The term embraces the ideas of tenure, 
duration, emolument and duties. State v. 
Patriclosle4. NaC. 651) 33,54 btm Gas99). 

A public office is an agency for the State, 
and the person whose duty it is to perform 
this agency is a public officer. State v. 
Stanley, 66 N. C. 60, 8 Am. Rep. 488 (1872); 
Barnhill v. Thompson, 122 N. C. 493, 29 
S. E. 720 (1898); State Prison v. Day, 124 
N. C. 362,32 S. E. 748 (1899). 


This is considered to be the true defini- 
tion of a public officer in its original, broad 
sense. The essence of it is the duty of per- 
forming an agency, that is, of doing some 
act or acts or series of acts for the State. 
State v. Stanley, 66 N. C. 60 (1872). 

And a Parcel of the Administration of 
Government. — The true test of a public 
office is that it is a parcel of the adminis- 
tration of government, or is itself directly 
created by the lawmaking power. Eliason 
v. Coleman, 86 N. C. 236 (1882). 


Portion of Sovereignty Attaches. — An 
office or place of trust requiring a proceed- 
ing by quo warranto for the amotion of the 
incumbent is defined as a public position to 
which a portion of the sovereignty of the 
country, either legislative, executive or 
judicial, attaches for the time being, and 
which is exercised for the benefit of the 
public. State v. Smith, 145 N. C. 476, 59 
S. E. 649 (1907). 

Combination of Duty and Agency.—The 
word “office” in its primary signification 
implies a duty or duties—the agency from 
the State to perform the duties. The duties 
of the office are of first consequence, and 
the agency from the State to perform those 
duties is the next step in the creation of 
an office. It is the union of the two factors, 
duty and agency, which makes the office. 
State Prison'v. Day, 124 N. C. 362, 32 Si E. 
748, 46 L. R. A. 295 (1899). 

Distinguished from a Public Agency.— 
The most important characteristic which 
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distinguishes an office from a public agency 
is that the conferring of the office carries 
with it a delegation to the individual of 
some of the sovereign functions of the gov- 
ernment. In this respect the terms ‘‘office” 
and “place of trust” as used in our Con- 
stitution are synonymous. Doyle v. Raleigh, 
89 N. C. 133, 45 Am. Rep. 677 (1883); 
Barnhill v. Thompson, 122 N. C. 493, 29 S. 
FE. 720 (1898); State v. Smith, 145 N. C. 
476, 59 S. E. 649 (1907). 


Mere Addition of Duties—An act which 
merely attaches new duties to existing of- 
ficers does not create a new office. Mc- 
Cullers v. Board, 158 N. C. 75, 73 S. E. 816 
Coit): 

Authority to Appoint. — If a person is 
authorized to appoint to an office, this duty 
of itself constitutes him a public officer. 
State v. Stanley, 66 N. C. 60, 8 Am. Rep. 
488 (1872), citing Hoke v. Henderson, 15 
N. C. 1 (1833); State v. Tate, 68 N. C. 546 
(1873). 

Distinguished from Employment and 
Contract—An “office” is defined by good 
authority as involving a delegation to the 
individual of some of the sovereign func- 
tions of government, to be exercised by him 
for the benefit of the public, by which it is 
distinguished from “employment” or “con- 
tract.” Eliason v. Coleman, 86 N. C. 236 
(1882); Barnhill v. Thompson, 122 N. C. 
493, 29 S. E. 720 (1898). 

A public office is an administrative 
agency or public employment, and although 
an office is an employment, it does not 
follow that every employment is an office. 
State v. Smith, 145 N. C. 476, 59 S. E. 649 
(1907). 

Distinguished from Placemen.—The dis- 
tinction between officers and placemen is 
that the former are required to take an 
oath to support the Constitutions of the 
State and of the United States; whilst the 
latter are not. Worthy v. Barrett, 63 N. C. 
199 (1869). 


III. GENERAL ILLUSTRATIONS. 


Governor and Others in Executive De- 
rartment.—The executive department is an 
agency for the State, and the Governor 
und others, whose duty it is to discharge 
this agency, are public officers. State v. 
Stanley, 66 N. C. 60 (1872). 


Judges.—The judicial department is an 
agency for the State, and the judges are 
public officers. State v. Stanley, 66 N. C. 
60, 8 Am. Rep. 488 (1872). 

A clerk of the court is a public officer. 
Wilson v. Jordan, 124 N. C. 683, 33 S. E. 
139 (1899). 
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A recorder is a public officer. Rhodes 
vy. Love, 153 .N. *C.% 468,. 699 S$... E.. 436 
(1910). See State v. Lord, 145 N, C. 479, 
59 S. E. 656 (1907). 

Federal District Attorney Acting as 
Solicitor—The appointment by the judge 
of the United States district attorney to act 
temporarily for an absent solicitor in the 
prosecution of a criminal action in the 
State court, does not come within the in- 
hibition of our Constitution, art. 14, § 
7, as to holding two offices at the same 
time. State v. Wood, 175 N. C. 809, 95 S. 
E. 1050 (1918). 

Legislative Members. — The legislative 
department is an agency for the State, and 
the members of the Senate and of the 
House of Representatives are public offi- 
cers in the broad sense the term is used in 


the Constitution of the State. State v. 
Stanley, 66 N. C. 60 (1872). 
In Worthy v. Barrett, 63 N. C. 199 


(1869), it is said that “members of the legis- 
lature are not officers. Theirs are places of 
trust and profit, but not offices of trust and 
profit.” Doyle v. Raleigh, 89 N. C. 133 
(1883). In this instance the court was 
using the terms in the restricted sense in 
which they are used in the Fourteenth 
Amendment to the Constitution of the 
United States. State v. Stanley, 66 N. C. 
60 (1872). 

The members of the county board of ed- 
ucation are public officers. Barnhill v. 
Thompson, 122 N: C. 493, 29 S. E. 720 
(1898); Greene v. Owen, 125 N. C. 212, 34 
S. E. 424 (1899). 

State Printer. — Under the acts abolish- 
ing the office of State printer and provid- 
ing for letting of State printing by con- 
tract, the position of State printer was not 
a public office. Brown v. Turner, 70 N. C. 
93 (1874). 

University Trustees and Directors of 
State Institutions. — The trustees of the 
University of North Carolina and the di- 
rectors of the penitentiary, of the lunatic 
asylum and of the institution for the deaf, 
dumb and blind, are public officers. People 
v. McKee, 68 N. C. 429 (1873); People v. 
Bledsoey G8 Ny C9457 5(1873) 5 People v. 
Johnson, 68 N. C. 471 (1873); People v. 
McGowan, 68 N. C. 520 (1873). 

The office of the superintendent of the 
State prison, with its attendant duties, is 
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a public office. State Prison v. Day, 124 
N. C. 362, 32 S. E. 748 (1899). 

A constable is a public officer. Rhodes 
Love, 153 N. C.. 468, 69°S. Hs 4386.(1910)- 

Chief Shellfish Inspector—The office of 
chief inspector of the shellfish commission 
is a public office. White v. Hill, 125 N. C. 
194, 34 S. E. 432 (1899). 

A town clerk is a public officer. Rhodes 
v. Love, 153 N. C. 468, 69 S. E. 436 (1910). 

Clerk of the Peace. — See Rhodes v. 
Love, 153 N. C. 468, 69 S. E. 436 (1910). 

Parish Clerk—See Rhodes v. Love, 153 
N. C.468; 69 S2>E;, 436 9(1910): 

Clerk of City Works. — It has even been 
held that a clerk of the city works is a 
public officer. Rhodes v. Love, 153 N. C. 
468, 69 S. E. 436 (1910). 

The office of brigadier general under the 
Confederate States was held to be incom- 
patible with that of Adjutant General of 
the State of North Carolina, and the ac- 
ceptance of the former office was held to 
vacate the latter which was held at the 
time of such acceptance. In the Matter of 
Martin, 60 N. C. 153 (1863), in the appen- 
dix. 

The position of public administrator is a 
mere administrative agency, and not an of- 
fice or place of trust, within the Const., 
Art. 14, § 7. State v. Smith, 145 N. C. 476, 
59 S. E. 649 (1907). 

Sexton.—It has even been held that a 
sexton is a public officer. Rhodes v. Love, 
15SNE Crrt6 SG 9B On Eo Gm al SnO)s 

A night watchman acting under an ap- 
pointment from the treasury department 
of the United States to guard and protect 
a post-office building from depredation and 
injury did not hold an office or place of 
trust and profit that disabled him from 
being a member of a board of aldermen. 
Doyle v. Raleigh, 89 N. C. 133 (1883). 

The chief engineer of the Western North 
Carolina Railroad is not a public officer. 
Eliason v. Coleman, 86 N. C. 236 (1882). 

Performance of Duties after End of 
Term.—Where the statute imposes certain 
duties to be performed by an officer after 
the expiration of the term of office, their 
performance does not constitute a place 
or office of trust or profit so as to dis- 
qualify the former officer from holding an- 
other office at the same time. State v. 
Somers, 96 N. C. 467, 2 S. E. 161 (1887). 


§ 128-2. Holding office contrary to the Constitution; penalty.—lIf any 
person presumes to hold any office, or place of trust or profit, or is elected to a 
seat in either house of the General Assembly, contrary to the seventh section of 
the fourteenth article of the Constitution of the State, he shall forfeit and pay 
two hundred dollars to any person who will sue for the same. Provided, such 
action shall not be brought or maintained by any person who is not a bona fide 
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resident of the same county in which the defendant resides. (1790, c. 319, P. R.; 
Re OOO rk al 7 oC Boo oe ba wl /oOrca5U, bake: lollic. oll P rR: : 


Rema 7 7.) Ge ul eC OUC eon LO, eV, 602000 7G, ao, oe Ls Hx. pecs... 1924, 


Oye1.10:) 


Cross Reference.—As to parties to suits 
for penalties, see § 1-58. 


Editor’s Note. — The 1924 amendment 
added the proviso. 


§ 128-3. Bargains for office void.—All bargains, bonds and assurances 
made or given for the purchase or sale of any office whatsoever, the sale of which 
isecontrary) to law, shall besvoid.« (0, and, 6,.Hdw., V1 c.)16,.s..3¢ BR. C.,, c../ 75:8. 
Zep Odense 1/1; Revijisics00ssC..9., 8.13202.) 


Theory of Appointments. — By the 
theory of our government, appointments to 
office are presumed to be made solely upon 
the principle detur digniori, and any prac- 
tice whereby the bare consideration of 
money is brought to bear in any form upon 
such appointments to or resignation of of- 
fice conflicts with and degrades this great 
principle. The services performed under 
such appointments are paid for by salary 
or fees, presumed to be adjusted at the 
point of adequate remuneration only. Any 
premium paid to obtain office interferes 
with this adjustment and tempts to spec- 
ulation, overcharges and frauds in the ef- 
fort to restore the balance thus disturbed. 
Basket v. Moss, 115 N. C. 448, 20 S. E. 733 
(1894). 

The public has a right to some better 
test of the capacity of their servants than 
the fact that they possess the means of 
purchasing their offices. Basket v. Moss, 
115 N. C. 448, 20 S. E. 733 (1894). 


public trusts, and should be conferred 
solely upon considerations of ability, in- 
tegrity, fidelity and fitness for the position. 
Agreements for compensation to procure 
these tend directly and necessarily to lower 
the character of the appointments, to the 
great detriment of the public. Hence, such 
agreements, of whatever nature, have al- 
ways been held void as being against pub- 
lic policy. Basket v. Moss, 115 N. C. 448, 
20 S. E. 733 (1894). 

Contracts to procure appointments to an 
office or to resign an office in another’s 
favor are void at common law, as well as 
by statute. Basket v. Moss, 115 N. C. 448, 
20 S. E. 733 (1894). 

Same—Federal Offices. — Notwithstand- 
ing the office is under the United States 
government, if an action were brought in 
our courts to recover upon a bond or mort- 
gage given for such consideration, our 
courts would hold it void. Basket v. 
Moss, 115 N. C. 448, 20 S. E. 733 (1894). 


Agreements Void. — Public offices are 


§ 128-4. Receiving compensation of subordinates for appointment 
or rentention; removal.—Any official or employee of this State or any po- 
litical subdivision thereof, in whose office or under whose supervision are em- 
ployed one or more subordinate officials or employees who shall, directly or in- 
directly, receive or demand, for himself or another, any part of the compensation 
of any such subordinate, as the price of appointment or retention of such sub- 
ordinate, shall be guilty of a misdemeanor: Provided, that this section shall not 
apply in cases in which an official or employee is given an allowance for the 
conduct of his office from which he is to compensate himself and his subordinates 
in such manner as he sees fit. Any person convicted of violating this section, in 
addition to the criminal penalties, shall be subject to removal from office. The 
procedure for removal shall be the same as that provided for removal of certain 
local officials from office by §§ 128-16 to 128-20, inclusive. (1937, c. 32, ss. 1, 2.) 


§ 128-5. Oath required before acting; penalty.—E very officer and other 
person required to take an oath of office, or an oath for the faithful discharge 
of any duty imposed on him, and also the oath appointed for such as hold any 
office of trust or profit in the State, shall take all said oaths before entering on the 
duties of the office, or the duties imposed on such person, on pain of forfeiting 
five hundred dollars to the use of the poor of the county in or for which the office 
is to be used, and of being ejected from his office or place by proper proceedings 
io mLeenutpocern (hwo. ©../7,, So Anwade, om lesong Reviy?s. 2507 CA Sy $3203.) 


Office May Exist without Taking of 
Oath.—The taking of the oath of office is 


not an indispensable criterion, for the office 
may exist without it. It is a mere incident, 
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and constitutes no part of the office. State 
v.. Stanley, 66. .N. C.°60 (1872) 7) otateiyv: 
Patrick, 124 N. C. 651, 33 S. E. 151.1899). 

And Acts May Be Valid Though Oath 
Not Taken.—Failure to take an oath of of- 
fice, while it might subject one exercising 
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the duties of the office to a penalty under 
this section, would not deprive his acts of 
the validity given those of de facto officers 
performing the duties of a de jure office. 
Vance S. Harrington & Co. v. Renner, 236 
INYG:'3217'72" S. Ee Cd) 838"%1952)3 


§ 128-6. Persons admitted to office deemed to hold lawfully.—Any 
person who shall, by the proper authority, be admitted and sworn into any office, 
shall be held, deemed, and taken, by force of such admission, to be rightfully in 
such office until, by judicial sentence, upon a proper proceeding, he shall be ousted 
therefrom, or his admission thereto be, in due course of law, declared void. 


(Const., art. 4, $25; (1844, e738,."su2 848! cy 64,°s. PYRO CCR / iso neces 


S1G/ZitRey., Si 20007) Ce gemee Cay) 


This section applies to a person who, 
having duly qualified, is performing the 
duties of the office under color of right, 
and not to a case where the appointee of 
the Governor, requiring the concurrence 
of the Senate in order to hold his office 
for the full unexpired term of his prede- 
cessor, is holding over after the Senate has 
met and concurred in the appointment of 
another. State v. Croom, 167 N. C. 223, 83 
S. E. 354 (1914). 

To constitute an officer de facto it is 
requisite that there be some colorable elec- 
tion or appointment to and induction into 
the office. Van Amringe v. Taylor, 108 N. 
C. 196, 12 S. E. 1005, 23 Am. St. Rep. 51, 
12 L. R. A. 202° (1891); citing Burke v. 
Elliott, 26 N. C. 355 (1844); Gilliam v. 
Reddick, 26 N. C. 368 (1844), Commission- 
ers) vy. McDaniel, (525 Nae Grm07 101859) > 
Keeler v. New Bern, 61 N. C. 505 (1868); 
People v. Staton, 73 N. C. 546 (1875); 
State v. Lewis, 107 N. C. 967,42,S!_E. 457, 
13S. E. 247 (1890). 

The indispensable basis of being a de 
facto officer is that there is such an office. 
State v. Shuford, 128 N. C. 588, 38 S. E. 
808 (1901). 

Persons who have been regarded as pub- 
lic officers for the greater part of the time 
during which the office existed, and whose 
acts are recognized by other public func- 
tionaries, must be taken to be officers de 
facto. Burton v. Patton, 47 N. C. 124, 62 
Am. Dec. 194 (1854). 

An officer de facto is one whose acts, 
though not those of a lawful officer, the 
law, upon principles of policy and justice, 
will hold valid, so far as they involve the 
interests of the public and third persons, 
where the duties of the office were exer- 
cised (1) without a known appointment or 
election, but under such circumstances of 
reputation or acquiescence as were calcu- 
lated to induce people, without inquiry, to 
submit to or invoke his action, supposing 
him to be the officer he assumed to be; 
(2) under color of a known and valid ap- 


pointment or election, but where the offi- 
cer failed to conform to some precedent 
requirement or condition, such as taking 
an oath, giving a bond, or the like; (3) un- 
der color of a known election or appoint- 
ment, void because there was a want of 
power in the electing or appointing body, or 
by reason of some defect or irregularity in 
its exercise, such ineligibility, want of 
power or defect being unknown to the pub- 
lic; (4) under color of an election or ap- 
pointment, by or pursuant to a public un- 
constitutional law, before the same is ad- 
judged to be such. State v. Lewis, 107 N. 
C. 967, 12 S. E. 457, 18 S. E. 247 (1890); 
State, v. Taylor, 108°N. C. 196.12 seers 
1005 (1891). See State v. Speaks, 95 N. C. 
689 (1886); Whitehead v. Pittman, 165 N. 
C. 89, 80 S. E. 976 (1914). 

Acts of de facto officers, who exercise 
their office for a considerable length of 
time, are as effectual when they concern 
the rights of third persons or the public 
as if they were officers de jure, but to con- 
stitute one an office de facto there must 
be an actual exercise of the office and ac- 
quiescence of the public authorities long 
enough to cause, in the mind of the citizen, 
a strong presumption that the officer was 
duly appointed. Hughes v. Long, 119 N. 
C. 52, 25 S. E. 743 (1896), citing Burke v. 
Elliott, 26 N. C. 355 (1844); Gilliam y. 
Reddick, 26 N. C. 868 (1844); Statere 
Lewis, 107 N. C. 967, 12S. Es 457 ,1205mue 
247 (1890). 

The acts of one purporting to be an of- 
ficer are evidence of his authority; and 
such acts, as to third persons, are to 
be taken as valid while the incumbent is 
thus acting. Swindell v. Warden, 52 N. C. 
575 (1860). 

The official acts of persons entering into 
office under color of an irregular election 
are of full force until such officers are re- 
moved by a proper proceeding. Commis- 
sioners v. McDaniel, 52 N. C. 107 (1859). 

Usurping, De Facto and De Jure Offi- 
cers Distinguished.—A usurper is one who 
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takes possession without any authority. His 
acts are utterly void, unless he continues 
to act for so long a time or under such 
circumstances as to afford a presump- 
tion of his right to act. And then his acts 
are valid as to the public and third persons. 
But he has no defense in a direct proceed- 
ing against himself. A de facto officer is 
one who goes in under color of authority 
or who exercises the duties of the office 
so long or under such circumstances as to 
raise a presumption of his right; in which 
cases his necessary official acts are valid as 
to the public and third persons; but he may 
be ousted by a direct proceeding. A de 
iure officer is one who is regularly and 
lawfully elected or appointed and inducted 
into office and exercises the duties as his 
right. All his necessary official acts are 
valid, and he cannot be ousted. The only 
difference between an officer de facto and 
an officer de jure is that the former may be 
ousted in a direct proceeding against him, 
while the latter cannot be. So far as the 
public and third persons are concerned, 
there is no difference whatever. The acts 
of one have precisely the same force and 
effect as the acts of the other. People v. 
Staton, 73 N. C. 546 (1875), citing Burke v. 
Elliott, 26 N. C. 355 (1844); Gilliam v. 
Reddick, 26 N. C. 368 (1844); Commis- 
sioners v. McDaniel, 52 N. C. 107 (1859); 
Swindell v. Warden, 52 N. C. 575 (1860); 
Keeler v. New Bern, 61 N. C. 505 (1868); 
Culver v. Eggers, 63 N. C. 630 (1869); 
Bilis, vy. aN. .C.. Institution, 68 Ns C, 423 
(1873). 

A mere intruder or usurper is not ordi- 
narily, but may become, an officer de facto 
in some cases. This can happen only by 
the continued exercise of the office by him 
and the acquiescence therein by the public 
authorities and the public for such length 
of time as to afford to citizens generally 
a strong presumption that he had been 
duly appointed. But when without color 
of authority he simply assumes to act, to 
exercise authority as an officer, and the 
public know the fact, or reasonably ought 
to know that he is a usurper, his acts are 
absolutely void for all purposes. The mere 
fact that, apart from his usurpation, his 
supposed official acts were fair and honest 
could not impart to them validity and ef- 
ficiency. Burke v. Elliott, 26 N. C. 355 
(1844); State v. Staton, 73 N. C. 546 
Glisvo)reotate ww. baylor, 1085N. Ci 196002 
Seer 005, n2e3pAm-. StiyRep, 615) 12-heasR: 
A. 202 (1891); Whitehead v. Pittman, 165 
N. C. 89, 80 S. E. 976 (1914). 

Appointment Biennially—A proviso for 
an appointment to office “biennially” ex vi 
termini implies a two-year term of office. 
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Statervieatfick, 124° N.C. 651,°33 5.08, 
151 (1899). 

Tabulation of Election Result by Clerk. 
—A tabulation of the result of an election 
by the clerk, in the manner required by 
law, is prima facie correct, and can only be 
questioned in a quo warranto proceeding. 
Cozart v. Fleming, 123 N. C. 547, 31S. E. 
822 (1898). 

Injunction is not the proper method of 
trying title to an office and it will not lie 
at the suit of the incumbent of a public of- 
fice to restrain a claimant of the office 
from claiming and exercising its powers 
and duties. Patterson v. Hubbs, 65 N. C. 
119 (1871); Jones v. Commissioners, 77 N. 
C. 280 (1877). 

The erroneous action of the county com- 
missioners in declaring an office vacant be- 
cause of an apparent tie vote, and ordering 
a new election, does not warrant the grant- 
ing of an injunction to one of the candi- 
dates, since the title to the office can be in- 
quired into by quo warranto even after 
such a new election. Cozart v. Fleming, 
123) N. C2547) 31S.) H.922 (1898). 

Injunction does not lie to restrain county 
commissioners from declaring a _ public 
office vacant because of an apparent tie 
vote, where it is an attempt, in effect, to 
try the title to the office by injunction, 
which is not permissible. Cozart v. Flem- 
INS VicseNeC. 547, 310. H. Bee (1898), 

Who May Bring Action to Try Right 
to Office.—An action to try the right of an 
incumbent to any public office may be 
brought by the Attorney General upon his 
own information, or upon the complaint of 
any private party. People v. Wilson, 72 
NF GC. 15591875) 5" People’ v.°Hilliatd; 72 N. 
C. 169 (1875). 


Right of Action—Any person having a 
right to an office, can in his own name, 
bring an action for the purpose of testing 
his right as against one claiming adversely. 
Brown v. Turner, 70 N. C. 93 (1874). 

Notwithstanding the maxim “De mini- 
mis non curat lex,” a suit will be enter- 
tained to determine rights to an office pay- 
ing only eight dollars a month in addition 
to board. Greene v. Owen, 125 N. C. 212, 
34 §. E. 424 (1899). 


Proceeding in Nature of Quo Warranto. 
—Title to a public office cannot be tried by 
motion, but must be determined by a pro- 
ceeding in the nature of quo warranto. 
SHCCUMV ED ULLOC KNW iN Gon oS2m (Size 
citing Patterson. v. Hubbs, 65 N. C. 119 
(1871) Brown, v. sDusner, 70; N; .C. 98 
(1874). 

Same—As to Necessity of Demand.—No 
demand is necessary before suing to try 
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the right to an office. Shennonhouse v. 
Withers, 121 N. C. 376, 28 S. E. 522 (1897). 
Same — Allegation of Citizenship in 
Complaint. —- Where persons who have 
been elected and qualified as county com- 
missioners bring an action against persons 
appointed by the judge of the district, un- 
der the provisions of ch. 135, Laws 1895, to 
try the defendants’ title to office, the com- 
plaint must allege that the plaintiffs are 
citizens and taxpayers of the county. 
Houghtalling v. Taylor, 122 N. C. 141, 29 
SicE.0101, (1898) citing Poardivetiallag1 
N...C, 369; 1620S. Be 4201892) eetlinesav. 
Vann, 118 N. C. 3,.23,5. EB. 982 (1896): 

A relator in quo warranto proceedings 
to try title to office accepts the position 
that he has been displaced in the office, by 
the form of action in which he seeks to 
assert his rights, and may not therein avail 
himself of the position that under the sec- 
tion, he should have been ousted there- 
from by a judicial sentence, under a proper 
proceeding, etc. State v. Croom, 167 N. 
C. 223, 83 S. E. 354 (1914). 

Conduct Amounting to Surrender of Of- 
fice. — Where a person had been elected 
clerk of the superior court, and at the 
proper time had tendered his bonds, which 
had been accepted by the court, and he was 
inducted into office, while the former clerk 
was present in court, cognizant of what 
was going on, and did not object thereto, 
but surrendered up the office and records 
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to the new clerk and retired from the per- 
formance of the duties of the office for 
twelve months thereafter, it was held, in 
an action in the nature of quo warranto, 
that such conduct in the old clerk 
amounted to a surrender of his office to the 
court, and justified the reception and in- 
duction into office of the newly elected 
Williams v. Somers, 18 N. C. 61 
(1834). 

Estoppel to Deny Acceptance and Quali- 
fication.—A person who held himself out 
and who acted as an officer and who signed 
his name as such, and who in writing re- 
signed the office, is estopped from denying 
that he accepted the office, and he vacated 
a prior office filled by him. Midgett v. 
Gray, 159 N. C. 443, 74 S. E. 1050 (1912), 
reversing judgment on rehearing on other 
erounds 1585 Ne Camlsser7Bise Lol Om) es 

A person who held himself out and who 
acted as an officer is estopped to deny 
his qualification when the acceptance of 
such office is relied on to vacate a prior 
office filled by him, and that he was not 
eworn on the Bible when he qualified for 
the second office is not available. Midgett 
v. Gray, 159 N. C. 443, 74 S. E. 1050 (1912), 
reversing judgment on rehearing on other 
erounds 158 Na C.r133s7o1 Oe 101m GlOmo)e 
See State v. Cansler, 75 N. C. 442 (1876); 
State v. Long, 76 N. C. 254 (1877). 

Cited in In re Wingler, 231 N. C. 560, 
58 S. E. (2d) 372 (1950). 


§ 128-7. Officer to hold until successor qualified.—All officers shall 
continue in their respective offices until their successors are elected or appointed, 
and duly qualified. (1848, c. 64, s. Z; R. C.,.ci 77, s. 3; Code,"s) 1872 70k eyes: 
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Holding Over after Expiration of Term. 
—An officer elected by the people, holding 
over after his regular term on failure of his 
successor to qualify, holds over until the 
place is filled at the next general election, 
under sCOnst a atts a sou lanl Sn People ov: 
Melver,, 68 N. C.0467 (1873), 

Where an officer has been inducted into 
his office before the beginning of the term 
for which he was re-elected, one who is ap- 
pointed to fill the vacancy, caused by his 
death before that term begins, holds only 
until the expiration of the first term. State 
v. Smith, 81 N. C. 304 (1879). 

Term of Appointee of Judge.—lIn case of 
a vacancy in the office of the clerk of the 
superior court the appointee of the judge 
holds only until the next election at which 
members of the General Assembly are 
chosen. Rodwell v. Rowland, 137 N. C. 
617, 50 S. E. 319 (1905). 

Status of Officer Holding Over — De 
Jure—wWhether regarded as a part of an 


original term or a new and conditional one 
by virtue of the statute, the holders are 
regarded as officers de jure until their suc- 
cessors have been lawfully elected or ap- 
pointed and have properly qualified. State 
v. “Simpson, 1'75.°N. -C..135, 95) Santi 06 
(1918). 

Same—De Facto.—Where a clerk of the 
superior court held over in office until his 
successor qualified, he was at least clerk 
de facto; his acts cannot be collaterally im- 
peached, and are valid as to third parties. 
Threadgill v. Carolina Cent. R. Co., 73 N. 
Gea78 G1875): 

The mayor of a municipality was consti- 
tuted a special court for the municipality 
by valid act (chap. 144, Private Laws of 
1913). A duly elected and qualified mayor 
assumed the duties as judge of the special 
court under claim of authority. By chap. 
1142, Session Laws of 1949, it was pro- 
vided that said judge should be appointed 
by the commissioners of the town, and that 
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he should hold no other office. The town 
commissioners failed to appoint a judge 
under the provisions of this act. It was 
held that a sentence imposed by the mayor 
acting as judge of the special court cannot 
be collaterally attacked in habeas corpus 
since he was at least a judge de facto if not 
de jure. In re Wingler, 231 N. C. 560, 58 
S. E. (2d) 372 (1950). 

When Legislature Presumed to Acqui- 
esce in Continuation in Office——The Gen- 
eral Assembly having failed to appoint or 
provide for the election of successors to 
the highway and sinking fund commission- 
ers of Madison County, who were ap- 
pointed for a four- or six-year term by ch. 
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241, Public-Local Laws of 1931, the Gen- 
eral Assembly having power to terminate, 
their continuance in office, and the Gen- 
eral Assembly having power to terminate, 
change or continue the appointments, it 
will not be held that it intended to create 
perpetuities or exclusive emoluments in 
violation of any of the provisions of Arti- 
cle I of the Constitution, and said commis- 
sioners continue to hold office with power 
to discharge the duties thereof. Freeman 
ie lexoeieel ore (Clore, Bile? IN, (Ce POR), WS) 12. 
(2d) 354 (1940). 

Cited in Hedgpeth v. Allen, 220 N. C. 
528, 17 S. E. (2d) 781 (1941); Hill v. Pon- 
der, 221 N. C. 58, 19 S. E. (2d) 5 (1942). 


§ 128-8. Officers and employees responsible for cash or property 


to be surety bonded.—All officers, officials and employees of the State charged 
with responsibility for cash, securities and/or property shall be surety bonded in 
corporate sureties admitted to do business in the State in such sums as may be 
fixed by the Governor and the Advisory Budget Commission. The premiums on 
such surety bonds will be paid by the State out of the appropriations to the 
respective departments and institutions and other agencies. (1929, c. 337, s. 5.) 


§ 128-9. Peace officers employed by State to give bond.—The State of 
North Carolina shall require every peace officer employed by the State, elected or 
appointed, to give a bond with good surety payable to the State of North Caro- 
lina, in a sum not less than one thousand dollars ($1,000.00) and not more 
than two thousand five hundred dollars ($2,500.00), conditioned as well for the 
faithful discharge of his or her duty as such peace officer as for his diligently 
endeavoring to faithfully collect and pay over all sums of money received. Said 
bond shall be duly approved and filed in the office of the Insurance Commis- 
sioner, and certified copies of the same by the Insurance Commissioner shall be 
received and read in evidence in all actions and proceedings where the original 
micht be,'(1937,°c."339, s; 1:) 

Failure to Give Bond Does Not Affect 
Capacity to Execute Judicial Process.— 


Failure to Require Bond Does Not 
Render Board Liable for Assault—Mem- 


The fact that law enforcement officers ap- 
pointed by a board of alcoholic control 
have not given bond as required by this 
section does not affect their capacity to ex- 
ecute a search warrant or other judicial 
process, since the giving of bond is not a 
condition precedent to the authority of a 
public officer to perform his duties but is 
solely for the protection and indemnifica- 
tion of persons who may be damnified by 
his failure or neglect in the discharge of 
his duties. Hinson v. Britt, 232 N. C. 379, 
61 S. E. (2d) 185 (1950). 


bers of county alcoholic beverage control 
board are not liable to person assaulted by 
enforcement officer by reason of their fail- 
ure to require enforcement officer to file 
bond. Langley v. Taylor, 245 N. C. 59, 95 
S. E. (2d) 115 (1956). 

Applied in Langley v. Patrick, 238 N. C. 
250, 77 S. E. (2d) 656 (1953). 

Stated in Jordan v. Harris, 225 N. C. 763, 
36 S. E. (2d) 270 (1948). 

Cited in State v. Mobley, 240 N. C. 476, 
83 S. E. (2d) 100 (1954). 


§ 128-10. Citizen to recover funds of county or town retained by 


delinquent official. When an official of a county, city or town is liable upon 
his bond for unlawfully and wrongfully retaining by virtue of his office a fund, or 
a part thereof, to which the county, city or town is entitled, any citizen and tax- 
payer may, in his own name for the benefit of the county, city or town, institute 
suit and recover from the delinquent official the fund so retained. Any county 
commissioners, aldermen, councilmen or governing board who fraudulently, 
wrongfully and unlawfully permit an official so to retain funds shall be personally 
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liable therefor; any citizen and taxpayer may, in his own name for the benefit of 
the county, city or town, institute suit and recover from such county commission- 
ers, aldermen, councilmen or governing board, the fund so retained. Before 
instituting suit under this section, the citizen and taxpayer shall file a statement 
before the county commissioners, treasurer, or other officers authorized by law 
to institute the suit, setting forth the fund alleged to be retained or permitted to 
be retained, and demanding that suit be instituted by the authorities authorized 
to sue within sixty days. The citizen and taxpayer so suing shall receive one- 
third part, up to the sum of five hundred dollars, of the amount recovered, to 
indemnify him for his services, but the amount received by the taxpayer and 
citizen as indemnity shall in no case exceed five hundred dollars. (1913, c. 80; 


C. S., s. 3206.) 


Citizens and taxpayers of a county may 
maintain an action against the commis- 
sioners of the county and its defaulting 
sheriff to enforce collection of the amount 
of the default upon allegations that the 
county commissioners have corruptly re- 
fused to perform their duties in this re- 
spect. Weaver v. Hampton, 201 N. C. 798, 
161 S. E2480 (1981). 

The section applies to money collected 
before the passage of the act, and a citizen 
and taxpayer on sufficient and proper aver- 
ment of default on part of the county off- 
cials, has a right to maintain an action of 
this character without resort to the pro- 
visions of the statute. Waddill v. Masten, 
172 N..C. 582,585, 90 GS. EH.) 694 (1918), 

Resident Judge without Authority to In- 
demnify Plaintiffs. — In an action by tax- 
payers under this section to recover of 
county commissioners on account of pub- 
lic funds unlawfully expended, etc., plain- 
tiffs disclaiming any right personally to 
participate in the recovery, it was held 
that after a recovery by plaintiffs and the 
entry of a consent judgment dismissing the 
appeals, wherein no mention was made of 
indemnifying plaintiffs for their services, 


the resident judge was without authority 
to entertain a petition of one of the origi- 
nal taxpayer plaintiffs for such reimburse- 
ment. Hill v. Stansbury, 224 N. C. 356, 30 
S. E. (2d) 150 (1944). 

Authority of Commissioners to Allow 
County Treasurer Additional Salary.—In a 
civil action by taxpayers against county 
commissioners and against the treasurer of 
the county to recover moneys paid to such 
treasurer in excess of his annual salary as 
fixed by law, where the evidence tended to 
show that the county treasurer’s salary 
was fixed at $1,800 a year in 1927, and that 
in 1931, agreeable to the Machinery Act of 
that year (§ 105-271 et seq.), the commis- 
sioners designated the county treasurer to 
receive tax prepayments and for this extra 
service allowed him $1,200 per year addi- 
tional, and again in 1939 allowed him $240 
more per annum, both without legislative 
authority, judgment of nonsuit as to the 
commissioners was properly allowed under 
the express provisions of this section, there 
being no evidence of bad faith, etc., while 
such judgment as to the county treasurer 
was reversed. Hill v. Stansbury, 223 N. C. 
193, 25 S. E. (2d) 604 (1943). 


§ 128-11. Trust funds to be kept separate.—Any sheriff, treasurer or 


other officer of any county, city, town or other political subdivision of the State, 
receiving, by virtue of his office, public money or money to be held by him in 
trust shall keep or deposit such money or the credits or other evidence thereof 
separate and apart from his own funds and shall not, at any time, apply such 
money to his own use or benefit or intermingle the same in any manner with 
credits or funds of his own. (1931, c. 77, s. 1.) 
Cited in Patterson v. Southern Ry. Co., 
214 N. C. 38, 198 S. E. 364 (1938). 


§ 128-12. Violations to be reported; misdemeanors.—lIt shall be the 
duty of the director of the Local Government Commission to report to the solici- 
tor of the district any violation of § 128-11 of which he may have knowledge, 
and any violation of such section shall be unlawful and shall constitute a mis- 
demeanor, punishable by fine or imprisonment, or both, in the discretion of the 
COURDI OO, C0005. 5 1951) Cr 7 ae 

Cited in Patterson v. Southern Ry. Co., 
214 N. C. 38, 198 S. E. 364 (1938). 
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§ 128-13. Local: Officers compensated from fees to render state- 
ment; penalty; proceeds to school fund.—Every clerk of the superior court, 
register of deeds, sheriff, coroner, surveyor, or other county officer, whose com- 
pensation or services performed shall be derived from fees, shall render to the 
board of county commissioners of their respective counties, on the first Monday 
in December of each year, a statement, verified under oath, showing: First, the 
total gross amount of all fees collected during the preceding fiscal year; second, 
the total amount paid out during the preceding fiscal year for clerical or office 
assistance. Any county officer, subject to this section, who refuses or fails to file 
such report as above provided, on or before the first Monday in December, shall 
be subject to a fine of twenty-five dollars and ten dollars additional for each day 
or fraction of a day such failure shall continue. The board of county commission- 
ers shall assess and collect the penalty above provided for, and apply same to the 
general school fund of the county. The first report under this section shall be for 
the fiscal year beginning December twelfth, one thousand nine hundred and 
thirteen. 

This section applies only to the counties of Anson, Bertie, Bladen, Cabarrus, 
Carteret, Chowan, Currituck, Duplin, Halifax, Harnett, Haywood, Hertford, 
Johnston, Jones, Moore, Pender, Perquimans, Pitt, Randolph, Richmond, Rowan, 
Scotland, Union, Vance, Warren, Washington, Wayne, Wilson. (1913, c. 97; 
Peeoess Ola, 107 1935%e.7 390) 


Power of Legislature to Regulate Pay.— 
One who accepts a public office does so, 
with well defined exceptions as to certain 
constitutional offices, under the authority 
of the legislature to change the emolu- 
ments he is to receive for the performance 
of his duties, at any time, and, while the 
office of sheriff is a constitutional one, the 
regulation of his fees is within the control 
of the legislature, and the same may be 
reduced during the term of the incumbent, 
or he may therein be compensated by a 
salary instead of on a fee basis. Mills v. 


Construction of Act Changing Pay from 
Salary to Fee Basis——An act changing the 
pay of county officials from a salary to a 
fee basis, taking prospective effect from 
the expiration of the terms of the present 
incumbents, will be presumed to have a 
sensible and just intent, with knowledge of 
existing conditions and will not be con- 
strued as to apply to deprive the incum- 
bent sheriff of the emoluments of his term 
by requiring that he deliver the tax lists to 
his successor. Commissioners v. Bain, 173 
N. C. 377, 92 S. E..176 (1917). 


Deaton, 170) NC. 386,87 S. E..123. (1915). 


§ 128-14. Identification cards for field agents or deputies of State 
departments.—Every field agent or deputy of the various State Departments 
who is authorized to collect money, audit books, inspect premises of individual or 
business firms and/or any other field work pertaining to the department which 
he represents, shall be furnished with an identification card signed by the head 
of the department represented by him, certifying that the said field agent or 
deputy has authority to represent the department, and such identification card 
shall carry a photographic likeness of said representative. (1937, c. 236.) 


§ 128-15. Employment preference for veterans and their wives or 
widows.—Hereafter, in all examinations of applicants for positions with this 
State or any of its departments, institutions or agencies, a preference rating 
of ten (10) points shall be awarded to all the citizens of the State who served the 
State or the United States honorably in either the Army, Navy, Marine Corps, 
Nurses’ Corps, Air Corps, Air Force, or any of the armed services in time of war, 
including the Korean war or conflict. 


All the departments, or institutions of the State, or their agencies, shall give 
preference in appointments and promotional appointments to qualified veteran 
applicants as enumerated in this section in fifling vacant positions in construction 
or maintenance of public buildings and grounds, construction of highways or any 
other employment under the supervision of the State or its departments, institu- 
tions, or agencies; provided, that the provisions of this section shall apply to the 
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widows of such veterans and to the wives of disabled veterans. No State de- 
partment, officer, institution or agency of the State shall bar or prohibit any vet- 
eran or person named in this section from employment because of age if such 
veteran or person is otherwise qualified. 

In all promotional examinations a preference rating of one point for each year, 
or greater fraction thereof, of service in time of war, including the Korean con- 
flict, shall be awarded in all departments of this State, institutions or agencies, to 
the veterans or persons named in this section; provided, that such points shall 
not exceed a total of 5 points. (1939, c. 8; 1953, c. 1332.) 

Editor’s Note. — The 1953 amendment 
rewrote this section. 


§ 128-15.1. Section 128-15 applicable to persons serving in World 
War II.—AIll the provisions for preference rating and preference of employment 
to citizens who served the State or the United States honorably in either the 
Army, Navy, Marine Corps or Nurses’ Corps in time of war and to the widows 
of such veterans and the wives of disabled veterans provided in § 128-15 are 
hereby specifically made applicable to men and women who have served, are 
now serving, or shall serve in any branch of the armed services, Coast Guard 
and Coast Guard Reserve or the Nurses’ Corps during the present war, and are 
honorably discharged from such service, and to the widows of such veterans and 
the wives of disabled veterans of the present war. (1943, c. 168; 1947, c. 412.) 

Editor’s Note. — The 1947 amendment 
made this section applicable to the Coast 
Guard and Coast Guard Reserve. 


ARTICLE 2. 
Removal of Unfit Officers. 


§ 128-16. Officers subject to removal; for what offenses.—Any city 
prosecuting attorney, any sheriff, police officer, or constable, shall be removed 
from office by the judge of the superior court upon charges made in writing, and 
hearing thereunder, for the following causes: 

(1) For willful or habitual neglect or refusal to perform the duties of his 
office. 
(2) For willful misconduct or maladministration in office. 
(3) For corruption. 
(4) For extortion. 
(5) Upon conviction of a felony. 
(6) For intoxication, or upon conviction of being intoxicated. (P. L. 1913, 
Ca Olens 220 1019 Rca 78s 3 C eon eee OLUa.) 
Cross References. — As to appropriate from Liability. — There can be no doubt 
manner of action by which to try the title that if one elected to an office takes pos- 


to an office, see § 1-515 and note. As to 
removal for receiving compensation of 
subordinates, see § 128-4. As to removal 
of sheriffs and police for laches in enforc- 
ing laws relating to intoxicating liquors, 
see § 18-24. 

Purpose of Statute.—The officer may be 
removed for misconduct or failure to per- 
form the duties of his office, whether such 
failures were willful or habitually negli- 
gent; the statute was evidently enacted for 
the protection of the public, and notefor 
the punishment of the delinquent officer. 
State v. Hamme, 180 N. C. 684, 104 S. E. 
174 (1920). 

Failure to Take Oath Does Not Exempt 


session of it, and engages in the exercise of 
its duties, and misbehaves as in this case 
—takes unlawful and extortionate fees—he 
will be liable for such misbehavior, not- 
withstanding the fact that he failed to take 
oath of office. State v. Cansler, 75 N. C. 
442 (1876). 

Sufficiency of Evidence. — The evidence 
of a prosecuting attorney in proceedings 
before the judge to remove him from office 
under this section is sufficient to sustain an 
order removing him when he admits that 
he attempted to induce, and did induce, 
a person to violate the statutes of the State 
in participating in acts made an offense 
for immorality, etc., whatever his intent 
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may have been therein. State v. Hamme, 
180 N. C. 684, 104 S. E. 174 (1920), where- 
in it was also held that defendant could 
not complain because he was removed not 
in accordance with the specifications al- 
leged in the petition, but upon his own 
evidence. 

Jury Not Required. — The proceedings 
under this section do not require an issue 
to be submitted to the jury. A public of- 
fice is not a property right under the pro- 
visions of the Constitution of North Caro- 
lina, fart..1,.$ 19.) State v. Hamme, 180-N. 
C. 684, 104 S. E. 174 (1920). 

Appeal from Superior Court.—An appeal 
from the judgment of the superior court 


Cu. 128. OFFIcEs AND PuBLIC OFFICERS 


§ 128-20 


moved for “willful misconduct or malad- 
ministration in office,” etc., is upon ques- 
tions of law and legal inferences, if justi- 
fied by the findings of facts supported by 
evidence. Constitution, art. 6, § 8; and 
the appeal is allowed by § 1-277. State v. 
Hamme,” 1807 Ni ConG84.6 1040S. TE. i174 
(1920). 

Enjoining Vacating of Office by Com- 
missioners before They Have Qualified. — 
An action to enjoin newly-elected county 
commissioners, who had not yet qualified, 
from declaring a public office vacant, and 
electing a successor, is properly dismissed 
as premature. Cozart v. Fleming, 123 N. C. 
547, 31 S. E. 822 (1898). 


judge that a prosecuting attorney be re- 


§ 128-17. Petition for removal; county attorney to prosecute.—The 
complaint or petition shall be entitled in the name of the State of North Carolina, 
and may be filed upon the relation of any five qualified electors of the county in 
which the person charged is an officer, upon the approval of the county attorney 
of such county, or the solicitor of the district, or by any such officer upon his own 
motion. It shall be the duty of the county attorney or solicitor to appear and 
Procccutenthiseproceeding..( Patio lsecr/6l, sezl 1919) ci 288;-Crs., s. 3209.) 


§ 128-18. Petition filed with clerk; what it shall contain; answer. 
—The accused shall be named as defendant, and the petition shall be signed by 
some elector, or by such officer. The petition shall state the charges against the 
accused, and may be amended, and shall be filed in the office of the clerk of the 
superior court of the county in which the person charged is an officer. The ac- 
cused may at any time prior to the time fixed for hearing file in the office of the 
clerk of the superior court his answer, which shall be verified. (P. L. 1913, c. 
Ao lecs 225n 1919 Nc, 25833). C.\' 5545-8 OL bOD) 


§ 128-19. Suspension pending hearing; how vacancy filled.—Upon 
the filing of the petition in the office of the clerk of the superior court, and the 
presentation of the same to the judge, the judge may suspend the accused from of- 
fice if in his judgment sufficient cause appear from the petition and affidavit, or 
affidavits, which may be presented in support of the charges contained therein. 
In case of suspension, as herein provided, the temporary vacancy shall be filled in 
the manner provided by law for filling of the vacancies in such office. (P. L. 


MO eCreOUNStEeS PL9LON C288 GC aers. O211.) 


§ 128-20. Precedence on calendar; costs.—In the trial of the cause 
in the superior court the cause shall be advanced and take precedence over all 
other causes upon the court calendar, and shall be heard at the next term after 
the petition is filed, provided the proceedings are filed in said court in time for 
said action to be heard. The superior court shall fix the time of hearing. If the 
final termination of such proceedings be favorable to any accused officer, said 
officer shall be allowed the reasonable and necessary expense, including a reason- 
able attorney fee, to be fixed by the judge, he has incurred in making his defense, 
by the county, if he be a county officer, or by the city or town in which he holds 
office, if he be a city officer. If the action is instituted upon the complaint of 
citizens as herein provided, and it appears to the court that there was no reason- 
able cause for filing the complaint, the costs may be taxed against the complain- 
peapemles a. ol O13. c, /Olase24 1OlOP cmZe8r Cor se3212)) 
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ARTICLE 3. 


Retirement System for Counties, Cities and Towns. 


§ 128-21. Definitions.—The following words and phrases as used in this 
article, unless a different meaning is plainly required by the context, shall have 
the following meanings: 

(1) “Retirement system” shall mean the North Carolina Local Govern- 


mental Employees’ Retirement System as defined in this article. 


(2) “Employer” shall mean any county or incorporated city or town, or 


the light and water board or commission of any incorporated city 
or town, or the board of alcoholic control of any county or in- 
corporated city or town participating in the Retirement System. The 
North Carolina League of Municipalities, housing authorities created 
and operated under and by virtue of chapter 157 of the General 
Statutes, and the office of the Retirement System shall be classed as 
employers eligible to participate in the Retirement System. 


(3) “Employee” shall mean any person who is regularly employed in the 


(4) 
(9) 


(6) 


(7) 
(8) 
(9) 
(10) 
(11) 


(12) 


(13) 


(14) 


service of and whose salary or compensation is paid by the employer 
as defined in subdivision (2) of this section, including employees of 
any light and water board or commission, and full-time employees 
of any housing authority created and operating under and by virtue 
of chapter 157 of the General Statutes, whether employed or ap- 
pointed for stated terms or otherwise, except teachers in the public 
schools and except such employees who hold office by popular elec- 
tion as are not required to devote a major portion of their time to 
the duties of their office. In all cases of doubt the board of trustees 
shall decide who is an employee. 


“Member” shall mean any person included in the membership of the 


Retirement System as provided in § 128-24. 


“Service” shall mean service as an employee as described in subdivision 


(3) of this section and paid for by the employer as described in sub- 
division (2) of this section. 


“Prior service” shall mean the service of a member rendered before the 


date he becomes a member of the System, certified on his prior serv- 
ice certificate and allowable as provided by § 128-26. 


“Membership service” shall mean service as an employee rendered 


while a member of the Retirement System. 


“Creditable service” shall mean “prior service’ plus “membership serv- 


ice” for which credit is allowable as provided in § 128-26. 


“Board of trustees” shall mean the board provided for in § 128-28 to 


administer the Retirement System. 

“Medical board” shall mean the board of physicians provided for in 
§ 128-28, subsection (m). 

“Accumulated contribution” shall mean the sum of all amounts de- 
ducted from the compensation of a member and credited to his 
individual account in the annuity savings fund, together with regular 
interest thereon, as provided in § 128-30, subsection (b). 

“Regular interest” shall mean interest compounded annually at such 
rate as shall be determined by the board of trustees in accordance 
with § 128-29, subsection (b). 

“Annuity” shall mean payments for life derived from the accumulated 
contribution of a member. All annuities shall be payable in equal 
monthly installments. 

“Pension” shall mean payments for life derived from money provided 
by the employer. All pensions shall be payable in equal monthly in- 
stallments. 
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(15) 


(16) 


(17) 


(18) 


(19) 


(20) 


(21) 


(22) 


(23) 


Cu. 128. OFFICES AND PuBLIC OFFICERS § 128-21 
“Retirement allowance” shall mean the sum of the annuity and the 
pension, or any optional benefit payable in lieu thereof. 
“Retirement” shall mean withdrawal from active service with a re- 
tirement allowance granted under the provisions of this article. 
“Annuity reserve” shall mean the present value of all payments to be 
made on account of any annuity or benefit in lieu of any annuity 
computed at regular interest upon the basis of such mortality tables 
as shall be adopted by the board of trustees. 

“Pension reserve” shall mean the present value of all payments to be 
made on account of any pension or benefit in lieu of any pension 
computed at regular interest upon the basis of such mortality tables 
as shall be adopted by the board of trustees. 

“Farnable compensation” shall mean the full rate of the compensation 
that would be payable to an employee if he worked the full normal 
working time, including any allowance of maintenance or in lieu 
thereof received by the member. 

“Average final compensation” shall mean the average annual earnable 
compensation of an employee during his last five years of service, or 
if he had less than five years of service, then his average earnable 
compensation for his total service. 

“Beneficiary” shall mean any person in receipt of a pension, an 
annuity, a retirement allowance or other benefit as provided by this 
article. 

“Actuarial equivalent” shall mean a benefit of equal value when com- 
puted at regular interest upon the basis of such mortality tables as 
shall be adopted by the board of trustees. 

“Fiscal year” shall mean any year commencing July first and ending 
June thirtieth next following. (1939, c. 390, s. 1; 1941, c. 357, s. 1; 
19435 C0005) 1945 7emozo.as) 1° 1947 06.8355 ss. 1, 2;°1949. cc. 231, 


somin2 7) 1949 %c) 510155) 

Local Modification.—Session Laws 1945, 
c. 526, amending §§ 128-21, 128-22, 128-26 
through 128-30 and 128-36, provides in § 9 
that it shall not apply to the counties of 
Buncombe, Gates, Granville, Lee, New 
Hanover, Onslow, Randolph, Rutherford 
and Vance or to the cities of Henderson 
and Wilmington. Subsequently Session 
Laws 1945, cc. 1077, 1086, 1089, 1091 and 
1100 made the above amendatory act appli- 
cable to Buncombe, Granville, Rutherford 
and Vance counties. Session Laws 1945, c. 
1100, in effect makes chapter 526 applicable 
to Randolph County, though its title only 
purports to make it applicable to the city 
of Asheboro. Session Laws 1947, c. 15, 
s. 1, amended Session Laws 1945, c. 526, s. 
9, by striking out the reference to the city 
of Henderson; and Session Laws 1947, c. 
943, struck out Lee from the list of coun- 
ties; and Session Laws 1951, c. 269, struck 
out Gates from the list of counties. Thus 
it appears that only the counties of New 
Hanover and Onslow, and the city of Wil- 
mington, are excepted from the operation of 
Session Laws 1945, c. 526. 

Editor’s Note. — The 1941 amendment 
inserted the word “Local” in subdivision 
(1) and made changes in subdivision (6). 


The 1943 amendment also changed sub- 
division (6). The 1945 amendment rewrote 
subdivision (6) and the 1947 amendment 
inserted in subdivisions (2) and (3) the 
clauses relating to the light and water 
board or commission. The first 1949 
amendment made subdivision (2) applicable 
to housing authorities and subdivision (3) 
applicable to employees of such housing 
authorities. The second 1949 amendment 
inserted in subdivision (2) the following “or 
the board of alcoholic control of any 
county or incorporated city or town.” 

Session Laws 1947, c. 15, s. 2 made this 
article applicable to the city of Henderson. 
For act exempting from this article the uni- 
formed employees of the fire department 
of the city of Charlotte, see Session Laws 
1947, c. 926, amended by Session Laws 
1949, c. 734, and Session Laws 1951, c. 387. 

For acts relating to retirement systems 
for New Hanover County and the city of 
Wilmington, see Session Laws 1943, cc. 
669, 708. 

Session Laws 1953, c. 539, gave author- 
ity for the town of Morganton to with- 
draw from the provisions of this article. 

For comment on the 1939 enactment, see 
17 N. C. Law Rev. 369. For comment on 
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the 1941 amendment, see 19 N. C. Law 
Rev. 510. 

Discretionary Power to Participate in 
Retirement System.—Where a city has be- 
come an employer participating in the 
State Retirement System under authority 
conferred by this article and by an act 
amending its charter, the repeal of the 
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charter provision leaves its governing au- 
thorities with discretionary power to par- 
ticipate in the Retirement System under 
authority conferred by this article and 
mandamus will not lie to compel it to 
withdraw from the State Retirement Sys- 
tem. Laughinghouse v. New Bern, 232 N. 
C596, .6lo-i. (2d) 30 ea 1 900). 


§ 128-22. Name and date of establishment.—A retirement system is 
hereby established and placed under the management of the board of trustees for 
the purpose of providing retirement allowances and other benefits under the pro- 
visions of this article for employees of those counties, cities and towns or other 
eligible employers participating in the said retirement system. Following the filing 
of the application as provided in § 128-23 (c) the board of trustees shall set a 
date not less than sixty and not more than ninety days thereafter, as of which 
date participation of the employer may begin, which date shall be known as the 
date of participation for such employer: Provided, that in the judgment of the 
board of trustees an adequate number of persons have indicated their intention 
to participate; otherwise at such later date as the board of trustees may set. 

It shall have the power and privileges of a corporation and shall be known as 
the “North Carolina Local Governmental Employees’ Retirement System,” and 
by such name all of its business shall be transacted, all of its funds invested, and 
_all of its cash and securities and other property held. (1939, c. 390, s. 2; 1941, 
CHo0/, woe 01943, tc 0355) 1945 ecu ZOme: 2a) 


Local Modification. — Gates, New Han- 
over, Onslow, and city of Wilmington: 
1945, c. 526, s. 9. 

Editor’s Note. — The 1941 amendment 
changed the former date in the first para- 
graph, and inserted the word “Local” in 


§ 128-23. Acceptance by cities, 


the second paragraph. The 1943 amend- 
ment also changed said date. Prior to the 
1945 amendment the second sentence pro- 
vided that the Retirement System was op- 
erative as of July 1, 1943. 


towns and counties.—(a) The gov- 


erning body of any incorporated city or town may, by resolution legally adopted 
and approved by the board of trustees, elect to have its employees become eligible 
to participate in the Retirement System, and the said municipal governing body 
may make the necessary appropriation therefor and if necessary levy annually 
taxes for payment of the same. 

(b) The board of commissioners of any county may, by resolution legally 
adopted and approved by the board of trustees, elect to have its employees be- 
come eligible to participate in the Retirement System, and the said county board 
of commissioners may make the necessary appropriation therefor and if necessary 
levy annually taxes for payment of the same as a special purpose, in addition to 
any tax allowed by any special statute for the purposes enumerated in § 153-9 
and in addition to the rates allowed by the Constitution. 

(c) Any eligible employer desiring to participate in the Retirement System 
shall file with the board of trustees an application for participation under the 
conditions included in this article on a form approved by the board of trustees. 
In such application the employer shall agree to make the contributions required 
of participating employers, to deduct from the salaries of employees who may 
become members the contributions required of members under this article, and to 
transmit such contributions to the board of trustees. It shall also agree to make 
the employer’s contributions for the participation in the Retirement System of 
all employees entering the service of the employer, after its participation begins, 
who shall become members. 

(d) Such contributions as are made by employers shall be regarded as addi- 
tions to the compensation of such employees as are members of the Retirement 
System and deducted therefrom for the purpose of making the employer’s con- 
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tribution, in addition to the deduction from the compensation of employees on 
account of member contributions. 

(e) The agreement of such employer to contribute on account of its employees 
shall be irrevocable, but should an employer for any reason become financially 
unable to make the normal and accrued liability contributions payable on account 
of its employees, then such employer shall be deemed to be in temporary default. 
Such temporary default shall not relieve such employer from any liability for its 
contributions payable on account of its employees, but such contributions payable 
during the period of temporary default shall be paid at such later time as may be 
mutually agreed upon by the employer and the board of trustees together with in- 
terest thereon at the rate of six per centum (6%) per annum. At such time as 
such defaulted contributions together with interest thereon shall be fully paid, 
such employer shall no longer be deemed in temporary default and shall be re- 
stored to good standing in the Retirement System. 

Notwithstanding anything to the contrary, the Retirement System shall not be 
liable for the payment of any pensions or other benefits on account of the em- 
ployees or pensioners of any employer under this article, for which reserves have 
not been previously created from funds contributed by such employer or its em- 
ployees for such benefits. 

({) Effective January 1, 1955, there shall be three classes of employers to be 
designated Class A, Class B and Class C, respectively. Each employer whose 
date of participation occurs before July 1, 1951, shall be a Class A employer un- 
less such an employer by written notice filed with the board of trustees on or 
before June 30, 1951, elected to be a Class B employer. Each employer whose 
date of participation occurs on or after July 1, 1951, but before January 1, 1955, 
shall be a Class A employer. Each employer whose date of participation occurs 
on or after, January 1, 1955, shall be a ‘Class;C employer. (1939, c. 390; s. 3; 
LOS acme (Aoi 201955, 001 153,50) 

Editor’s Note. — The 1951 amendment The 1955 amendment rewrote subsection 
added subsection (f). 


§ 128-24. Membership.—The membership of this Retirement System 
shall be composed as follows: 

(1) All employees entering or re-entering the service of a participating 
county, city, or town after the date of participation in the retirement 
system of such county, city, or town, except that law enforcement 
officers, as defined in subsection (m) of § 143-166 of the General 
Statutes, may elect to become members of the Law Enforcement Offi- 
cers’ Benefit and Retirement Fund or the North Carolina Local 
Governmental Employees’ Retirement System. 

(2) All persons who are employees of a participating county, city, or town 
except those who shall notify the board of trustees in writing, on or 
before ninety days following the date of participation in the retire- 
ment system by such county, city or town: Provided, that persons 
who are or who shall become members of any existing retirement sys- 
tem and who are or who may be thereby entitled to benefit by existing 
laws providing for retirement allowances for employees wholly or 
partly at the expense of funds drawn from the treasury of the State 
of North Carolina or of any political subdivision thereof, shall not be 
members: Provided, further, that employees of county welfare and 
health departments whose compensation is derived from federal, 
State, and local funds may be members of the North Carolina Local 
Governmental Employees’ Retirement System to the full extent of 
their compensation. 

(3) Effective January 1, 1955, there shall be three classes of members, to 
be designated Class A, Class B and Class C respectively. Each mem- 
ber who is an employee of a Class A employer shall be a Class A 
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member; each member who is an employee of a Class B employer 
shall be a Class B member; and each member who is an employee of 
a Class C employer shall be a Class C member. 


a. Notwithstanding any other provision of this chapter, any mem- 


ber who separates from service prior to the time he shall have 
attained the age of sixty years, or if a uniformed policeman or 
fireman prior to the time he shall have attained the age of 
fifty-five years, for any reason other than death or retirement 
for disability as provided in G. S. 128-27, subsection (c), after 
completing twenty or more years of creditable service, and 
who leaves his total accumulated contributions in the Retire- 
ment System, shall have the right to retire on a deferred re- 
tirement allowance upon the date he shall have attained the age 
of sixty years, or if a uniformed policeman or fireman upon 
the date he shall have attained the age of fifty-five years; pro- 
vided that such member may retire only upon written appli- 
cation to the board of trustees setting forth at what time, not 
less than thirty days nor more than ninety days next following 
the date of filing such application, he desires to be retired; pro- 
vided further that such application shall be filed within a 
period of twelve months from and after such member’s attain- 
ment of age sixty, or if a uniformed policeman or fireman 
within a period of twelve months from and after such mem- 
ber’s attainment of age fifty-five. Such deferred retirement 
allowance shall be computed in accordance with the provisions 
of G. S. 128-27, subsection (b), paragraphs (1), (2) and (3). 
In the event that such member attains age sixty-one, or if a 
uniformed policeman or fireman such member attains age fifty- 
six, and has not filed such application, his membership shall 
cease and he shall be entitled to the sum of the contributions 
standing to the credit of his individual account in the annuity 
savings fund, together with such interest thereon as the board 
shall allow, but not less than one-half of the accumulated regu- 
lar interest thereon. 


b. In lieu of the benefits provided in paragraph a of this subdivi- 


sion (4), any member who separates from service prior to the 
time he shall have attained the age of sixty years, or if a uni- 
formed policeman or fireman prior to the time he shall have 
attained the age of fifty-five years, for any reason other than 
death or retirement for disability as provided in G. S. 128-27, 
subsection (c), after completing thirty or more years of cred- 
itable service, and who leaves his total accumulated contri- 
butions in the Retirement System, may elect to retire on an 
early retirement allowance; provided that such a member may 
so retire only upon written application to the board of trustees 
setting forth at what time, not less than thirty days nor more 
than ninety days next following the date of filing such appli- 
cation, he desires to be retired; provided further that such ap- 
plication shall be duly filed within sixty days following the date 
of such separation. Such early retirement allowance so elected 
shall be the actuarial equivalent of the deferred retirement 
allowance otherwise payable at the attainment of age sixty 
years, or if a uniformed policeman or fireman at the attainment 
of age fifty-five years, upon proper application therefor. 


c. Should an employee who retired on an early retirement allow- 


ance be restored to service prior to the time he shall have at- 
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tained the age of sixty years, or if a uniformed policeman or 
fireman prior to the time he shall have attained the age of 
fifty-five years, his allowance shall cease, he shall again be- 
come a member of the Retirement System, and he shall con- 
tribute thereafter at the uniform contribution rate for his class 
member. Upon subsequent retirement, he shall be entitled to 
an allowance computed, subject to the provisions of chapter 
128, in accordance with such rules and regulations as the 
board of trustees may establish and promulgate as provided in 
G. $. 128-28; provided that, should such restoration occur on 
or after the time he shall have attained the age of fifty-five 
years, or if a uniformed policeman or fireman after the time he 
shall have attained the age of fifty years, his pension upon sub- 
sequent retirement shall not exceed the sum of the pension 
which he was receiving immediately prior to his last restora- 
tion and the pension that he would have received on account 
of his service since his last restoration had he entered service 
at the time as a new entrant. (1939, c. 390, s. 4; 1941, c. 357, 
SiO nl 949 ccem Ol be Ol Sal 95 a. 2/406 ee 1955, 1c. 1155, 
SZ 190/, seo pA se) 

Local Modification. — City of Charlotte: 

1949, c. 990; city of Raleigh: 1953, c. 1035. 


exclusion from membership in the Retire- 
ment System, as expressed in subdivision 


Editor’s Note. — ‘The 1941 amendment 
rewrote this section. The first 1949 amend- 
ment added the exception clause in subdi- 
vision (1). The second 1949 amendment 
rewrote the last proviso of subdivision (2). 
And the 1951 amendment added subdivision 
@ 

Prior to the 1955 amendment there were 
only two classes of members set out in 
subdivision (3). 

The 1957 amendment added subdivision 
(4) 


(2), will not be interpreted to apply only 
to those receiving retirement allowances 
from general funds in the State treasury 
derived from general taxation, but is appli- 
cable to those entitled to benefits from any 
funds coming into the hands of the State 
Treasurer by virtue of a State law. Gard- 
ner v. Board of Trustees, 226 N. C. 465, 38 
S. E. (2d) 314 (1946). 

Cited in Hunter v. Board of Trustees, 
224 N. C. 359, 30 S. E. (2d) 384 (1944) 
(con. op.). 


Who Excluded from Membership.—The 


§ 128-25. Membership in System.—Should sixty per centum (60%) of 
the members of any retirement, pension or annuity fund or system of any county, 
city or town of the State, hereafter referred to as a local pension system, elect to 
become members of the North Carolina Governmental Employees’ Retirement 
System, by a petition duly signed by such members, the participation of such 
members in the Retirement System may be approved as provided in § 128-24 as 
though such local pension system were not in operation, and the provisions of this 
article shall also apply, except that the existing pensioners or annuitants of the 
local pension system who were being paid pensions on the date of the approval 
shall be continued and paid at their existing rates by the North Carolina Govern- 
mental Employees’ Retirement System, and the liability on this account shall be 
included in the computation of the accrued liability by the actuary as provided 
by § 128-30, subsection (d). Any cash and securities to the credit of the local 
pension system shall be transferred to the North Carolina Governmental Em- 
ployees’ Retirement System as of the date'of the approval. The trustees or other 
administrative head of the local pension system as of the date of the approval 
shall certify the proportion, if any, of the funds of the system that represents 
the accumulated contributions of the members, and the relative shares of the 
members as of that date. Such shares shall be credited to the respective annuity 
savings accounts of such members in the North Carolina Governmental Em- 
ployees’ Retirement System. The balance of the funds transferred to the North 
Carolina Governmental Employees’ Retirement System shall be offset against 
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the accrued liability before determining the special accrued liability contribution 
to be paid by the county, city or town as provided by § 128-30, subsection (d). 
The operation of the local pension system shall be discontinued as of the date of 
the ‘approval. (1939, 'c. 390) s. 5;-1941,,¢) 357, s: 4.) 

Cited in Dillon v. Wentz, 227 N. C. 117, 
41 S. E. (2d) 202 (1947). 


§ 128-26. Allowance for service.—(a) Under such rules and regulations 
as the board of trustees shall adopt each member who was an employee at any 
time during the year immediately preceding the date of participation of his em- 
ployer, and who becomes a member during the first year thereafter, shall file a 
detailed statement of all service as an employee rendered by him to his employer 
prior to such date of participation for which he claims credit. 

(b) The board of trustees shall fix and determine by appropriate rules and 
regulations how much service in any year is equivalent to one year of service, but 
in no case shall more than one year of service be creditable for all service in one 
calendar year. 

(c) Subject to the above restrictions and to such other rules and regulations as 
the board of trustees may adopt, the board of trustees shall verify, as soon as 
practicable after the filing of such statements of service, the service therein 
claimed. 

In lieu of a determination of the actual compensation of the members that was 
received during such period of prior service, the board of trustees may use for the 
purpose of this article the compensation rates which if they had progressed with 
the rates of salary increase shown in the tables as prescribed in subsection (0) 
of § 128-28 would have resulted in the same average salary of the member for 
the five years immediately preceding the date of participation of his employer, as 
the records show the member actually received. 

(d) Upon verification of the statements of service the board of trustees shall 
issue prior service certificates certifying to each member the length of service 
rendered prior to the date of participation of his employer, with which he is 
credited on the basis of his statement of service. So long as membership continues 
a prior service certificate shall be final and conclusive for retirement purposes as 
to such service: Provided, however, that any member may, within one year from 
the date of issuance or modification of such certificate, request the board of 
trustees to modify or correct his prior service certificate. 

When membership ceases, such prior service certificates shall become void. 
Should the employee again become a member, such employee shall enter the 
System as an employee not entitled to prior service credit except as provided in 
§ 128-27, subsection (e), paragraph (2). 

(e) Creditable service at retirement on which the retirement allowance of a 
member shall be based shall consist of the membership service rendered by him 
since he last became a member, and also if he has a prior service certificate which 
is in full force and effect, the amount of the service certified on his prior service 
certificate. 

(f) Effective January 1, 1955, there shall be three classes of prior service 
certificates, to be designated as Class A, Class B and Class C respectively. Each 
such certificate issued on account of service rendered to a Class A employer shall 
be a Class A prior service certificate; each such certificate issued on account of 
service rendered to a Class B employer shall be a Class B prior service certificate ; 
and each such certificate issued on account of service rendered to a Class C em- 
ployer shall be a Class C prior service certificate. Fach Class C prior service 
certificate shall specify a prior service benefit percentage rate which shall be three 
per centum (3%) in the case of any member entitled to such certificate who is, 
at the date of participation of his employer, in a position covered by the Social 
Security Act under a federal-State agreement and which shall be five per centum 
(5%) in the case of a member entitled to such certificate but who at the date 
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of participation of his employer is in a position not so covered. (1939, c. 390, s. 
C9419 C0357 post OF Scat oo O45 C520, 6 321195 1c 27495,43.3, 1955. Xe; 
Toots 32) 

Local Modification. — Gates, New Han- (a), (c) and (d). And the 1951 amendment 
over, Onslow, and city of Wilmington: added subsection (f). Prior to the 1955 
1945, c. 526, s. 9. amendment there were only two classes of 

Editor’s Note—The 1941, 1943 and 1945 members referred to in subsection (f). 
amendments made changes in subsections 


§ 128-27. Benefits.—(a) Service Retirement Benefits. 

(1) Any member in service may retire upon written application to the board 
of trustees setting forth at which time, not less than thirty days nor 
more than ninety days subsequent to the execution and filing thereof, 
he desires to be retired: Provided, that the said member at the time 
so specified for his retirement shall have attained the age of sixty 
years, or if a uniformed policeman or fireman he shall have attained 
the age of fifty-five years, and notwithstanding that, during such 
period of notification, he may have separated from service. 

(2) Any member in service who has attained the age of sixty-five shall be 
retired at the end of the fiscal year unless the employing board re- 
quests such person to remain in the service, and notice of this request 
is given in writing thirty days prior to the end of the fiscal year. 

(3) Any member in service who has attained the age of seventy years shall 
be retired forthwith: Provided, that with the approval of his employer 
he may remain in service until the end of the fiscal year following 
the date on which he attains the age of seventy years; Provided, fur- 
ther that with the approval of the board of trustees and his em- 
ployer, any member who has attained or shall attain the age of seventy 
years may be continued in service for a period of two years follow- 
ing each such request. 

(b) Allowance for Service Retirement.— Upon retirement from service a 
member shall receive a service retirement allowance which shall consist of: 

(1) An annuity which shall be the actuarial equivalent of his accumulated 
contributions at the time of his retirement; and 

(2) A pension equal to the annuity allowable at the age of sixty years or at 
the actual age at retirement if prior thereto, computed on the basis of 
contributions made prior to the attainment of age sixty; and 

(3) If he has a prior service certificate in full force and effect, an additional 
pension which shall be equal to the annuity which would have been 
provided at the age of sixty years (60), or at the actual age of retire- 
ment if prior thereto, by twice the contributions which he would have 
made during such period of service had the system been in operation 
and he contributed thereunder at the rate of five per centum (5%) 
of his compensation if such certificate is a Class A certificate, or at the 
rate of four per centum (4%) of his compensation if such certificate is 
a Class B certificate, or at the prior service benefit percentage rate 
specified therein if such certificate is a Class C certificate. 

(c) Disability Retirement Benefits—Upon the application of a member in 
service or of his employer, any member who has had ten or more years of cred- 
itable service may be retired by the board of trustees, not less than thirty and 
not more than ninety days next following the date of filing such application, on 
a disability retirement allowance: Provided, that the medtcal board, after a medi- 
cal examination of such member, shall certify that such member is mentally or 
physically incapacitated for the further performance of duty, that such incapacity 
is likely to be permanent, and that such member should be retired. 

(d) Allowance on Disability Retirement—Upon retirement for disability a 
member shall receive a service retirement allowance, if he has attained the age 
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of sixty years, otherwise he shall receive a disability retirement allowance which 
shall consist of: 

(1) An annuity which shall be the actuarial equivalent of his accumulated 
contributions at the time of the retirement ; 

(2) A pension equal to seventy-five per centum of the pension that would 
have been payable upon service retirement at the age of sixty years 
had the member continued in service to the age of sixty years without 
further change in compensation; and 

(3) With respect to any member covered under the Social Security Act in 
accordance with the provisions of article 2 of chapter 135 of Volume 
3B of the General Statutes, as amended, a pension at the rate of nine 
dollars ($9.00) per year for each full year membership service for 
which credit would be allowed under paragraph (2) of this subsec- 
tion and during which he is so covered, including the prospective 
period to age sixty (60): Provided, however, that notwithstanding 
any provision to the contrary the pension provided in this paragraph 
shall not be payable after the retired member attains the age of sixty- 
five (65) years and shall not be subject to the provisions of subsection 
(g) of this section. 

(e) Re-Examination of Beneficiaries Retired on Account of Disability——Once 
each year during the first five years following retirement of a member on a dis- 
ability allowance, and once in every three year period thereafter, the board of 
trustees may, and upon his application shall, require any disability beneficiary 
who has not yet attained the age of sixty years to undergo a medical examination, 
such examination to be made at the place of residence of said beneficiary or other 
place mutually agreed upon, by a physician or physicians designated by the board 
of trustees. Should any disability beneficiary who has not yet attained the age of 
sixty years refuse to submit to at least one medical examination in any such year 
by a physician or physicians designated by the board of trustees, his allowance 
may be discontinued until his withdrawal of such refusal, and should his refusal 
continue for one year, all his rights in and to his pension may be revoked by the 
board of trustees. 

(1) Should the medical board report and certify to the board of trustees 
that such disability beneficiary is engaged in or is able to engage in 
a gainful occupation paying more than the difference between his re- 
tirement allowance and the average final compensation, and should 
the board of trustees concur in such report, then the amount of his 
pension shall be reduced to an amount which, together with his an- 
nuity and the amount earnable by him, shall equal the amount of his 
average final compensation. Should his earning capacity be later 
changed, the amount of his pension may be further modified: Pro- 
vided, that the new pension shall not exceed the amount of the pen- 
sion originally granted nor an amount which, when added to the 
amount earnable by the beneficiary together with his annuity, equals 
the amount of his average final compensation. A beneficiary restored 
to active service at a salary less than the average final compensation 
shall not become a member of the Retirement System. 


(2) Should a disability beneficiary under the age of sixty years be restored 
to active service at a compensation not less than his average final 
compensation, his retirement allowance shall cease, he shall again be- 
come a member of the Retirement System, and he shall contribute 
thereafter at the contribution rate in effect for a Class A or Class B 
member, whichever is applicable during his subsequent membership 
service. Any prior service certificate on the basis of which his service 
was computed at the time of his retirement shall be restored to full 
force and effect, and in addition, upon his subsequent retirement he 
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shall be credited with all his service as a member, but should he be 
restored to active service on or after the attainment of the age of fifty 
years his pension upon subsequent retirement shall not exceed the 
sum of the pension which he was receiving immediately prior to his 
last restoration after June 30, 1951, and the pension that he would 
have received on account of his service since such last restoration had 
he entered service at that time as a new entrant. 

(f) Return of Accumulated Contributions—Should a member cease to be an 
employee except by death or retirement under the provisions of this article, he 
shall be paid such part of the amount of the accumulated contributions standing 
to the credit of his individual account in the annuity savings fund as he shall de- 
mand. Should a member or a former member die before retirement the amount 
of his accumulated contributions standing to the credit of his individual account 
shall be paid to his estate or to such person as he shall have nominated by written 
designation, duly executed and filed with the board of trustees. Notwithstanding 
any other provision of chapter 128, there shall be deducted from any amount 
otherwise payable hereunder any amount due any participating employer by the 
member by reason of any outstanding overpayment of salary, provided that such 
participating employer shall have notified the board of trustees of any amount so 
due and that the Retirement System shall have no liability for amounts so de- 
ducted and transmitted to such participating employer nor for any failure by the 
Retirement System for any reason to make such deductions. 

(g) Optional Allowance.—With the provision that no optional election shall be 
effective in case the beneficiary dies within thirty days after retirement and prior 
to his attainment of age sixty-five or within thirty days after the date such election 
is made if such date is after his attainment of age sixty-five, until the first pay- 
ment on account of any benefit becomes normally due, any member may elect 
to receive his benefit in a retirement allowance payable throughout life, or he may 
elect to receive the actuarial equivalent of such retirement allowance in a reduced 
allowance payable throughout life under the provisions set forth in Option one, 
two or three below. Neither the election of Option two or three nor the nomi- 
nation of the person thereunder may be revoked or changed by the member after 
such option election has become effective, but if such person nominated dies prior 
to the date the first payment of such benefit becomes normally due the election 
shall thereby be revoked. Any member dying in service after his optional election 
has become effective shall be presumed to have retired on the date of his death. 

Option one. If he dies before he has received in annuity payments the present 
value of his annuity as it was at the time of his retirement, the balance shall be 
paid to his legal representatives or to such person as he shall nominate by 
written designation duly acknowledged and filed with the board of trustees; or 

Option two. Upon his death his reduced retirement allowance shall be con- 
tinued throughout the life of and paid to such person as he shall nominate by 
written designation duly acknowledged and filed with the board of trustees at 
the time of his retirement; or 

Option three. Upon his death, one-half of his reduced retirement allowance 
shall be continued throughout the life of, and paid to such person as he shall 
nominate by written designation duly acknowledged and filed with the board of 
trustees at the time of his retirement; or 

Option four. Some other benefit or benefits shall be paid either to the member 
or to such person or persons as he shall nominate: Provided, such other benefit 
or benefits, together with the reduced retirement allowance, shall be certified by 
the actuary to be of equivalent actuarial value to his retirement allowance, and 
approved by the board of trustees. 

(h) Adjustment of Retirement Allowances for Social Security Benefits—Un- 
til the first payment on account of any benefit becomes normally due, any member 
may elect to convert his benefit otherwise payable on his account after retirement 
into a retirement allowance of equivalent actuarial value of such amount that, with 
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his benefit under Title II of the Federal Social Security Act, he will receive, so 
far as possible, approximately the same amount per year before and after he at- 
tains age sixty-five (65). A member who makes an election in accordance with 
this subsection (h) shall be deemed to have made a further election of Option 
one above. 

(i) Until June 30, 1951, all benefits payable to or on account of any bene- 
ficiary retired before such date shall be computed on the basis of the provisions 
of chapter 128 as they existed at the date of establishment of the Retirement 
System. On and after July 1, 1951, all such benefits shall be adjusted to take 
into account, under such rules as the board of trustees may adopt, the provisions 
of chapter 128 and all amendments thereto in effect on July 1, 1951, and no 
further contributions on account of such adjustments shall be required of such 
beneficiaries. ‘The board of trustees may authorize such transfers of reserves 
between the funds of the Retirement System as may be required on account of 
such adjustments. (1939, c. 390, s. 7; 1945, c. 526, s. 4; 1951, c. 274, ss. 4-6; 
1955, c. 1153, ss. 4-6; 1957, c. 855, ss. 1-4.) 


Local Modification. — Gates, New Han- 


over, Onslow, and city of Wilmington: 
1945, c. 526, s. 9. 
Editor’s Note. — The 1945 amendment 


made changes in paragraph (1) of subsec- 
tion (a) and paragraphs (2)) and) (3) of 
subsection (b). The 1951 amendment added 
that part of paragraph (3) of subsection 
(b) beginning with the words “at the rate.” 
The 1951 amendment also rewrote para- 
graph (2) of subsection (e) and added sub- 


section (i). 

The 1955 amendment rewrote paragraph 
(3) of subsection (b), added paragraph (3) 
of subsection (d) and added the first sen- 
tence of subsection (h). 

The 1957 amendment rewrote the second 
sentence of subsection (f) and added the 
third sentence thereto. It also rewrote the 
portion of subsection (g) preceding the 
words “Option one” and added the second 
sentence of subsection (h). 


§ 128-28. Administration and responsibility for operation of Sys- 
tem.—(a) Vested in Board of Trustees——The general administration and re- 
sponsibility for the proper operation of the Retirement System and for making 
effective the provisions of this article are hereby vested in the board of trustees: 
Provided, that all expenses in connection with the administration of the North 
Carolina Local Governmental Employees’ Retirement System shall be charged 
against and paid from the expense fund as provided in subsection (f) of § 
128-30. 

(b) Board of Trustees a Body Politic and Corporate; Powers and Author- 
ity; Exemption from Taxation—The board of trustees shall be a body politic 
and corporate under the name Board of Trustees of the North Carolina Local 
Governmental Employees’ Retirement System, and as a body politic and cor- 
porate shall have the right to sue and be sued, shall have perpetual succession 
and a common seal, and in said corporate name shall be able and capable in law 
to take, demand, receive and possess all kinds of real and personal property neces- 
sary and proper for its corporate purposes, and to bargain, sell, grant, alien, or 
dispose of all such real and personal property as it may lawfully acquire. All 
such property owned or acquired by said body politic and corporate shall be 
exempt from all taxes imposed by the State or any political subdivision thereof, 
and shall not be subject to income taxes. 

(c) Members of Board—vThe board shall consist of the board of trustees of 
the Teachers’ and State Employees’ Retirement System and two other persons 
to be appointed by the Governor; one a full-time executive officer of a city or 
town participating in the Retirement System, and one a full-time officer of the 
governing body of a county participating in the Retirement System, these to be 
appointed for a term of two years each. At the expiration of these terms of office, 
the appointment shall be for a term of four years. 

(d) Compensation of ‘Trustees—The trustees shall be paid seven dollars 
($7.00) per day during sessions of the board and shall be reimbursed from the 
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expense appropriation for all necessary expenses that they may incur through 
service on the board. 

(e) Oath.—Each trustee other than the ex officio members shall, within ten 
days after his appointment, take an oath of office, that, so far as it devolves upon 
him, he will diligently and honestly administer the affairs of the said board, and 
that he will not knowingly violate or willingly permit to be violated any of the 
provisions of law applicable to the Retirement System. Such oath shall be sub- 
scribed to by the member making it, and certified by the officer before whom it 
is taken, and immediately filed in the office of the Secretary of State. 

(f) Voting Rights.——Each trustee shall be entitled to one vote in the board. 
Five affirmative votes shall be necessary for a decision by the trustees at any 
meeting of said board. 

(g) Rules and Regulations—Subject to the limitations of this chapter, the 
board of trustees shall, from time to time, establish rules and regulations for the 
administration of the funds created by this chapter and for the transaction of 
its business. The board of trustees shall also, from time to time, in its discre- 
tion, adopt rules and regulations to prevent injustices and inequalities which 
might otherwise arise in the administration of this chapter. 

(h) Officers and Other Employees, Salaries and Expenses——The board of 
trustees shall elect from its membership a chairman, and shall, by a majority 
vote of all the members, appoint a secretary, who may be, but need not be, one 
of its members. The board of trustees shall engage such actuarial and other 
service as shall be required to transact the business of the Retirement System. 
The compensation of all persons engaged by the board of trustees, and all other 
expenses of the board necessary for the operation of the Retirement System, 
shall be paid at such rates and in such amounts as the board of trustees shall 
approve. 

(i) Actuarial Data—The board of trustees shall keep in convenient form such 
data as shall be necessary for actuarial valuation of the various funds of the Re- 
tirement System, and for checking the experience of the System. 

(j) Record of Proceedings; Annual Report—vThe board of trustees shall 
keep a record of all of its proceedings which shall be open to public inspection. 
It shall publish annually a report showing the fiscal transactions of the Retire- 
ment System for the preceding year, the amount of the accumulated cash and 
securities of the System, and the last balance sheet showing the financial con- 
dition of the System by means of an actuarial valuation of the assets and lia- 
bilities of the Retirement System. 

(k) Legal Adviser.— The Attorney General shall be the legal adviser of 
the board of trustees. 

(1) Medical Board.—The board of trustees shall designate a medical board 
to be composed of three physicians not eligible to participate in the Retirement 
System. If required, other physicians may be employed to report on special cases. 
The medical board shall arrange for and pass upon all medical examinations re- 
quired under the provisions of this chapter, and shall investigate all essential 
statements and certificates by or on behalf of a member in connection with an 
application for disability retirement, and shall report in writing to the board of 
trustees its conclusion and recommendations upon all the matters referred to it. 

(m) Duties of Actuary.—The board of trustees shall designate an actuary who 
shall be the technical adviser of the board of trustees on matters regarding the 
operation of the funds created by the provisions of this chapter and shall per- 
form such other duties as are required in connection therewith. 

(n) Immediately after the establishment of the Retirement System the 
actuary shall make such investigation of the mortality, service and compensation 
experience of the members of the System as he shall recommend and the board 
of trustees shall authorize, and on the basis of such investigation he shall rec- 
ommend for adoption by the board of trustees such tables and such rates as are 
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required in subsection (0), paragraphs (1) and (2), of this section. The 
board of trustees shall adopt tables and certify rates, and as soon as practicable 
thereafter the actuary shall make a valuation based on such tables and rates of 
the assets and liabilities of the funds created by this chapter. 

(o) In the year one thousand nine hundred and forty-five, and at least once 
in each five-year period thereafter, the actuary shall make an actuarial investi- 
gation into the mortality, service and compensation experience of the members 
and beneficiaries of the Retirement System, and shall make a valuation of the 
assets and liabilities of the funds of the System, and taking into account the re- 
sult of such investigation and valuation, the board of trustees shall: 


(1) Adopt for the Retirement System such mortality, service and other 
tables as shall be deemed necessary; and 

(2) Certify the rates of contributions payable by the participating units on 
account of new entrants at various ages. 

(p) On the basis of such tables as the board of trustees shall adopt, the 
actuary shall make an annual valuation of the assets and liabilities of the funds 
of the System created by this chapter. (1939, c. 390, s. 8; 1941, c. 357, s. 6; 
LOA SCO ZO eS e/ 2) 

Local Modification. — Gates, New Han- Editor’s Note. — The 1941 and 1945 
over, Onslow, and city of Wilmington: amendments rewrote this section. 

1945, c. 526, s. 9. 


§ 128-29. Management of funds.—(a) Vested in Board of Trustees.— 
The board of trustees shall be the trustee of the several funds created by this 
article as provided in G. S. 128-30, and shall have full power to invest and rein- 
vest such funds in any of the following: 


(1) Obligations of the United States or obligations fully guaranteed both 
as to principal and interest by the United States; 

(2) Obligations of the Federal Intermediate Credit Banks, Federal Home 
Loan Banks, Federal National Mortgage Association, Banks for Co- 
operatives, and Federal Land Banks; 

(3) Obligations of the State of North Carolina ; 

(4) General obligations of other states of the United States; 

(5) General obligations of cities, counties and special districts in North 
Carolina ; 

(6) Obligations of any corporation within the United States if such obli- 
gations bear either of the two highest ratings of at least two nation- 
ally recognized rating services; and 

(7) Obligations of any corporation incorporated in North Carolina if such 
obligations bear either of the three highest ratings of at least two 
nationally recognized rating services. 


Subject to the limitations set forth above, said trustees shall have full power to 
hold, purchase, sell, assign, transfer and dispose of any of the securities and in- 
vestments in which any of the funds created herein shall have been invested, as 
well as the proceeds of said investments and any moneys belonging to said funds. 

(b) Annual Allowance of Regular Interest—The board of trustees annually 
shall allow regular interest on the mean amount for the preceding year in each 
of the funds with the exception of the expense fund. The amounts so allowed 
shall be due and payable to said funds, and shall be annually credited thereto by 
the board of trustees from interest and other earnings on the moneys of the Re- 
tirement System. Any additional amount required to meet the interest on the 
funds of the Retirement System shall be paid from the pension accumulation 
fund, and any excess of earnings over such amount required shall be paid to the 
pension accumulation fund. Regular interest shall mean interest at the rate of 
four per centum per annum with respect to all calculations and allowances on 
account of members’ contributions and at the rate of three per centum per annum 
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with respect to employers’ contributions, with the right reserved to the board of 
trustees to set a different rate or rates from time to time. 

(c) Custodian of Funds.—The State Treasurer shall be the custodian of the 
several funds. All payments from said funds shall be made by him only upon 
vouchers signed by two persons designated by the board of trustees. The secre- 
tary of the board of trustees shall furnish said board a surety bond in a company 
authorized to do business in North Carolina in such amount as shall be required 
by the board, the premium to be paid from the expense fund. 

(d) Cash Deposits for Meeting Disbursements.—For the purpose of meeting 
disbursements for pensions, annuities and other payments there may be kept 
available cash, not exceeding ten per centum of the total amount in the several 
funds of the Retirement System, on deposit in one or more banks or trust com- 
panies of the State of North Carolina, organized under the laws of the State of 
North Carolina, or of the United States: Provided, that the sum on deposit in 
any one bank or trust company shall not exceed twenty-five per centum of the 
paid up capital and surplus of such bank or trust company. 

(e) Selection of Depositories—The board of trustees shall select a bank or 
banks for the deposits of the funds and securities of the Retirement System in 
the same manner as such banks are selected by the Treasurer of the State of 
North Carolina. Such banks selected shall be required to conform to the law 
governing banks selected by the State. The funds and properties of the North 
Carolina Governmental Employees’ Retirement System held in any bank of the 
State shall be safeguarded by a fidelity and surety bond, the amount to be de- 
termined by the board of trustees. 

(f) Immunity of Funds.—Except as otherwise herein provided, no trustee and 
no employee of the board of trustees shall have any direct interest in the gains 
or profits of any investment made by the board of trustees, nor as such receive 
any pay or emolument for this service. No trustee or employee of the board shall, 
directly or indirectly, for himself or as an agent in any manner use the same, 
except to make such current and necessary payments as are authorized by the 
board of trustees; nor shall any trustee or employee of the board of trustees 
become an endorser or surety or in any manner an obligor for moneys loaned or 
borrowed from the board of trustees. (1939, c. 390, s. 9; 1941, c. 357, s. 7; 
1045 ecw520,418909 3719575 c. 846, sh18) 





Local Modification. — Gates, New Han-  tary-treasurer of the board of trustees,” 
over, Onslow, and city of Wilmington: and the word “secretary” for “secretary- 
1945, c. 526, s. 9. treasurer.” The 1945 amendment rewrote 

Editor’s Note. — The 1941 amendment the last sentence of subsection (b). 
substituted in subsection (c) the words The 1957 amendment rewrote subsec- 


“State Treasurer” for the words “secre- tion (a). 


§ 128-30. Method of financing.—(a) Funds to Which Assets of Retire- 
ment System Credited—AlIl of the assets of the Retirement System shall be 
credited according to the purpose for which they are held to one of five funds, 
namely, the annuity savings fund, the annuity reserve fund, the pension accumula- 
tion fund, the pension reserve fund and the expense fund. 

(b) Annuity Savings Fund.—The annuity savings fund shall be a fund in 
which shall be accumulated contributions from the compensation of members to 
provide for their annuities. Contributions to and payment from the annuity sav- 
ings fund shall be made as follows: 

(1) Prior to July 1, 1951, each participating employer shall cause to be de- 
ducted from the salary of each member on each and every payroll 
of such employer for each and every payroll period four per centum 
(4%) of his earnable compensation. On and after such date the rate 
so deducted shall be five per centum (5%) in the case of a Class A 
member or a Class C member, and four per centum (4%) in the 
case of a Class B member; provided, however, that with respect to 
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any member who is covered under the Social.Security Act in accord- 
ance with the agreement entered into during 1955 in accordance with 
the provisions of article 2 of chapter 135 of Volume 3B of the Gen- 
eral Statutes, as amended, such deduction shall, commencing with 
the first day of the period of service with respect to which such agree- 
ment is effective, be at the rate of three per centum (3%) of the 
part of his earnable compensation not in excess of the amount tax- 
able to him under the Federal Insurance Contributions Act as from 
time to time in effect plus five per centum (5%) of the part of his 
earnable compensation not so taxable; provided that in the case of 
any member so eligible and receiving compensation from two or 
more employers such deductions may be adjusted under such rules 
as the board of trustees may establish so as to be as nearly equivalent 
as practicable to the deductions which would have been made had 
the member received all of such compensation from one employer. 
Notwithstanding the foregoing, the board of trustees may in its dis- 
cretion cause such portion as it may determine of deductions made 
between January 1, 1955 and December 1, 1955, to be transferred 
into the contribution fund established under G. S. 135-24; such 
amounts so transferred shall in that event be deemed to be taxes 
contributed by employees as required under article 2 of chapter 135 
of Volume 3B of the General Statutes, as amended, and shall be 
in lieu of contributions otherwise payable in the same amount as so 
required. But the employer shall not have any deduction made for 
annuity purposes from the compensation of a member who elects 
not to contribute if he has attained the age of sixty (60) years and 
has completed thirty-five (35) years of service. In determining the 
amount earnable by a member in a payroll period, the board of 
trustees may consider the rate of annual compensation payable to 
such member on the first day of the payroll period as continuing 
throughout such payroll period, and it may omit deduction from 
compensation for any period less than a full payroll period if any 
employee was not a member on the first day of the payroll period. 
In determining the amount earnable by a member whose compensa- 
tion is derived partly or wholly from fees, such member shall submit 
a sworn statement to his employer as to the amount of fees received 
by such member as compensation during the preceding year, and 
each month such member shall pay to his employer four per centum 
(4%) of one-twelfth (1/12) of such compensation received from 
fees during the previous year, which shall be considered as deduc- 
tions by the employer as provided in paragraphs (1) and (2) of 
this subsection. 


(2) The deductions provided for herein shall be made notwithstanding that 


the minimum compensation provided for by law for any member 
shall be reduced thereby. Every member shall be deemed to consent 
and agree to the deductions made and provided for herein and shall 
receipt for his full salary or compensation, and payment of salary 
or compensation less said deduction shall be a full and complete 
discharge and acquittance of all claims and demands whatsoever for 
the services rendered by such person during the period covered by 
such payment, except as to the benefits provided under this article. 
The employer shall certify to the board of trustees on each and every 
payroll or in such other manner as the board of trustees may pre- 
scribe, the amounts to be deducted; and each of said amounts shall 
be deducted, and when deducted shall be paid into said annuity sav- 
ings fund, and shall be credited, together with regular interest thereon 
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to the individual account of the member from whose compensation 
said deduction was made. 

(3) In addition to the contributions deducted from compensation as herein- 
before provided, subject to the approval of the board of trustees, 
any member may redeposit in the annuity savings fund by a single 
payment or by an increased rate of contribution an amount equal to 
the total amount which he previously withdrew therefrom as pro- 
vided in this article, or any part thereof; or any member may deposit 
therein by a single payment or by an increased rate of contribution 
an amount computed to be sufficient to purchase an additional an- 
nuity, which, together with his prospective retirement allowance, will 
provide for him a total retirement allowance of not to exceed one- 
half of his average final compensation at age sixty. Such additional 
amounts so deposited shall become a part of his accumulated contribu- 
tions except in the case of retirement, when they shall be treated as 
excess contributions returnable to the member in cash or as an an- 
nuity of equivalent actuarial value and shall not be considered in 
computing his pension. The accumulated contributions of a member 
drawn by him, or paid to his estate or to his designated beneficiary 
in event of his death as provided in this article, shall be paid from 
the annuity savings fund. Upon the retirement of a member his ac- 
cumulated contributions shall be transferred from the annuity sav- 
ings fund to the annuity reserve fund. 

(c) Annuity Reserve Fund.—The annuity reserve fund shall be the fund in 
which shall be held the reserves on all annuities in force and from which shall 
be paid all annuities and all benefits in lieu of annuities, payable as provided in 
this article. Should a beneficiary retired on account of disability be restored to 
active service with a compensation not less than his average final compensation 
at the time of his last retirement his annuity reserve shall be transferred from 
the annuity reserve fund to the annuity savings fund and credited to his in- 
dividual account therein. 

(d) Pension Accumulation Fund.— The pension accumulation fund shall be 
the fund in which shall be accumulated all reserves for the payment of all pen- 
sions and other benefits payable from contributions made by employers and from 
which shall be paid all pensions and other benefits on account of members with 
prior service credit. Contributions to and payments from the pension accumu- 
lation fund shall be made as follows: 

(1) Each participating employer shall pay to the pension accumulation 
fund monthly, or at such other intervals as may be agreed upon with 
the board of trustees, an amount equal to a certain percentage of 
the earnable compensation of each member, to be known as the 
“normal contribution” and an additional amount equal to a percentage 
of his earnable compensation to be known as the “accrued liability 
contribution.” The rate per centum of such contributions shall be 
fixed on the basis of the liabilities of the Retirement System as 
shown by actuarial valuation. Until the first valuation for any em- 
ployer whose participation commenced prior to July 1, 1951, the 
normal contribution shall be three per cent (3%) for general em- 
ployees and five per cent (5%) for firemen and policemen, and the 
accrued liability contribution shall be three per cent (3%) for gen- 
eral employees and six per cent (6%) for firemen and policemen. 
Until the first valuation for any employer whose participation com- 
menced on or after July 1, 1951, the normal contribution shall be 
four per cent (4%) for general employees and six and two-thirds 
per cent (6 2/3%) for firemen and policemen, and the accrued lia- 
bility contribution shall be four per cent (4%) for general employees 
and eight per cent (8%) for firemen and policemen. 
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(2) On the basis of regular interest and of such mortality and other tables 
as shall be adopted by the board of trustees, the actuary engaged 
by the board to make each valuation required by this article during the 
period over which the accrued liability contribution is payable, immedi- 
ately after making such valuation, shall determine the uniform and 
constant percentage of the earnable compensation of the average new 
entrant throughout his entire period of active service which would 
be sufficient to provide for the payment of any pension payable on 
his account and for the prorata share of the cost of administration 
of the Retirement System. The rate per centum so determined shall 
be known as the “normal contribution” rate. After the accrued lia- 
bility contribution has ceased to be payable, the normal contribution 
rate shall be the rate per centum of the earnable salary of all mem- 
bers obtained by deducting from the total liabilities of the pension 
accumulation fund the amount of the funds in hand to the credit of 
that fund and dividing the remainder by one per centum of the 
present value of the prospective future salaries of all members as 
computed on the basis of the mortality and service tables adopted by 
the board of trustees and regular interest. The normal rate of con- 
tribution shall be determined by the actuary after each valuation. 

(3) The “accrued liability contribution” shall be set for each employer on 
the basis of the prior service credits allowable to the employees 
thereof, who are entitled to prior service certificates, and shall be 
paid for a period of approximately thirty years, provided that the 
length of the period of payment for each employer after contributions 
begin shall be the same for all employers and shall be determined by 
the board of trustees as the result of actuarial valuations. 


(4) At the end of the first year following the date of participation for each 
employer, the accrued liability payable by such employer shall be set, 
by deducting from the present value of the total liability for all 
pensions payable on account of all members and pensioners of the 
System who became participants through service for such employer, 
the present value of the future normal contributions payable, and 
the amount of any assets resulting from any contributions previously 
made by such employer. Then the “accrued liability contribution” 
rate for such employer shall be the per centum of the total annual 
compensation of all members employed by such employer which is 
equivalent to four per centum (4%) of the amount of such accrued 
liability. The expense of making such actuarial valuation to determine 
the accrued liability contribution for each employer shall be paid by 
such employer. The accrued liability contribution rate shall be in- 
creased on the basis of subsequent valuation if benefits are increased 
over those included in the valuations on the basis of which the original 
accrued liability contribution rate was determined. 


(5) The total amount payable in each year to the pension accumulation 
fund shall not be less than the sum of the rate per centum known as 
the normal contribution rate and the accrued liability contribution 
rate of the total compensation earnable by all members during the 
preceding year: Provided, however, that the amount of each annual 
accrued liability contribution shall be at least three per centum 
greater than the preceding annual accrued liability payment, and 
that the aggregate payment by employers shall be sufficient, when 
combined with the amount in the fund, to provide the pensions and 
other benefits payable out of the fund during the year then current. 

(6) The accrued liability contribution shall be discontinued as soon as the 
accumulated reserve in the pension accumulation fund shall equal 
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the present value, as actuarially computed and approved by the board 
of trustees, of the total liability of such fund less the present value, 
computed on the basis of the normal contribution rate then in force, 
of the prospective normal contributions to be received on account of 
all persons who are at that time members. 

(7) All pensions, and benefits in lieu thereof, with the exception of those 
payable on account of members who received no prior service allow- 
ance, payable from contributions of employers, shall be paid from 
the pension accumulation fund. 

(8) Upon the retirement of a member not entitled to credit for prior serv- 
ice, an amount equal to his pension reserve shall be transferred from 
the pension accumulation fund to the pension reserve fund. 


(e) Pension Reserve Fund.—The pension reserve fund shall be the fund in 
which shall be held the reserves of all pensions granted to members not entitled 
to credit for prior service and from which such pensions and benefits in lieu 
thereof shall be paid. Should such a beneficiary retired on account of disability 
be restored to active service with a compensation not less than his average 
final compensation at the time of his last retirement the pension thereon shall 
be transferred from the pension reserve fund to the pension accumulation fund. 
Should the pension of such disability beneficiary be reduced as a result of an 
increase in his earning capacity, the amount of the annual reduction in his pen- 
sion shall be paid annually into the pension accumulation fund during the period 
of such reduction. 


(f{) Expense Fund—The expense fund shall be the fund from which the 
expenses of the administration of the Retirement System shall be paid, exclu- 
sive of amounts payable as retirement allowances and as other benefits pro- 
vided herein. Contribution shall be made to the expense fund as follows: 

(1) The board of trustees shall determine annually the amount required 
to defray such administrative expenses for the ensuing fiscal year 
and shall adopt a budget in accordance therewith. The budget 
estimate of such expenses shall be paid to the expense fund from the 
pension accumulation fund. 

(2) For the purpose of organizing the Retirement System and establishing 
an office, the board of trustees may provide as a prerequisite to 
participation in the Retirement System that each participating em- 
ployer or employee or both shall pay an additional contribution to 
the Retirement System for the expense fund not to exceed two dol- 
lars for each employee, such contribution of the employee to be 
credited to his individual account in the annuity savings fund at such 
later time as the board of trustees shall determine, and/or the board 
of trustees may borrow such amounts as may be necessary to organize 
and establish the Retirement System. 


(g) Collection of Contributions — 
(1) The collection of members’ contributions shall be as follows: 

a. Each employer shall cause to be deducted on each and every 
payroll of a member for each and every payroll subsequent to 
the date of participation in the Retirement System the con- 
tributions payable by such member as provided in this article. 
Each employer shall certify to the treasurer of said employer 
on each and every payroll a statement as vouchers for the 
amount so deducted. 

b. The treasurer of each employer on the authority from the em- 
ployer shall make deductions from salaries of members as 
provided in this article and shall transmit monthly, or at such 
time as the board of trustees shall designate, the amount 
specified to be deducted, to the secretary-treasurer of the board 
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of trustees. The secretary-treasurer of the board of trustees 
after making a record of all such receipts shall deposit them 
in a bank or banks selected by said board of trustees for use 
according to the provisions of this article. 

(2) The collections of employers’ contributions shall be made as follows: 
Upon the basis of each actuarial valuation provided herein the 
board of trustees shall annually prepare and certify to each employer 
a statement of the total amount necessary for the ensuing fiscal year 
to the pension accumulation fund as provided under subsection three 
of this section. (1939, c. 390, s. 10; 1941, c. 357, s. 8; 1943, c) 535; 
1945 CN526,) $16 1 O52 740 os 7-9 a OSS Re 53 ee yay) 


Local Modification. — Gates, New Han- 


over, Onslow, and city of Wilmington: 
1945, c. 526, Ss. 9. 
Editor’s Note. — The 1941 amendment 


added the last sentence to paragraph (1) 
of subsection (b). This amendment and 
the 1943 amendment made changes in par- 
agraph (4) of subsection (d). The 1945 
amendment made changes in paragraphs 
(1), (3) and (4) of subsection (d). The 
1951 amendment rewrote the first sentence 


of paragraph (1) of subsection (b), made 
changes in the latter part of paragraph (1) 
of subsection (d) and added the last sen- 
tence of paragraph (4) of subsection (d). 

The 1955 amendment rewrote paragraph 
(1) of subsection (b). 

Public Laws 1941, c. 357, which substi- 
tuted ‘‘secretary” for “‘secretary-treasurer” 
in subsection (c) of § 128-29, made no such 
change in subsection (g) (1) b of this sec- 
tion. 


§ 128-31. Exemptions from execution. — The right of a person to a 
pension, an annuity, or a retirement allowance, to the return of contributions, 
the pension, annuity or retirement allowance itself, any optional benefit or any 
other right accrued or accruing to any person under the provisions of this 
article, and the moneys in the various funds created by this article, are hereby 
exempt from any state or municipal tax, and exempt from levy and sale, garnish- 
ment, attachment, or any other process whatsoever, and shall be unassignable ex- 
cept as in this article specifically otherwise provided. (1939, c. 390, s. 11.) 


§ 128-32. Protection against fraud.—Any person who shall knowingly 
make any false statement or shall falsify or permit to be falsified any record or 
records of this Retirement System in any attempt to defraud such System as a 
result of such act shall be guilty of a misdemeanor, and on conviction thereof by 
any court of competent jurisdiction, shall be punished by a fine not exceeding 
five hundred dollars ($500.00), or imprisonment not exceeding twelve months, 
or both, such fine and imprisonment at the discretion of the court. Should any 
change or error in the records result in any member or beneficiary receiving 
from the Retirement System more or less than he would have been entitled to 
receive had their records been correct, the board of trustees shall correct such 
error, and as far as practicable, shall adjust the payment in such a manner that 
the actuarial equivalent of the benefit to which such member or beneficiary was 
correctly entitled shall be paid. (1939, c. 390, s. 12.) 


§ 128-33. Certain laws not applicable to members.—Subject to the 
provisions of article 2 of chapter 135 of Volume 3B of the General Statutes, as 
amended, no other provision of law in any other statute which provides wholly or 
partly at the expense of any county, city or town for pensions or retirement bene- 
fits for employees of the said county, city or town, their widows, or other de- 
pendents shall apply to members or beneficiaries of the Retirement System es- 
tablished by this articles (G39 c00)) cs.) 13; 1O5o ecu oo sce.) 

Editor’s Note. — The 1955 amendment 
rewrote this section. 


§ 128-34. Transfer of members.—Any member of the North Carolina 
Governmental Employees’ Retirement System who leaves the service of his em- 
ployer and enters the service of another employer participating in the North 
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Carolina Governmental Employees’ Retirement System shall maintain his status 
as a member of the Retirement System and shall be credited with all of the 
amounts previously credited to his account in any of the funds under this article, 
but the new employer shall be responsible for any accrued liability contribution 
payable on account of any prior service credit which such employee may have at 
the time of his transfer, and such employee shall be given such status and be 
credited with such service with the new employer as allowed with the former 
employer. (1939, c. 390, s. 14.) 


§ 128-35. Obligations of pension accumulation fund.—The maintenance 
of annuity reserves and pension reserves as provided for, and regular interest 
creditable to the various funds as provided in § 128-30, and the payment of all 
pensions, annuities, retirement allowances, refunds and other benefits granted 
under the provisions of this article, are hereby made obligations of the pension 
accumulation fund. All income, interest and dividends derived from deposits 
and investments authorized by this article shall be used for the payment of said 
obligations of the said fund. (1939, c. 390, s. 15.) 


§ 128-36. Local laws unaffected; when benefits begin to accrue.— 
Nothing in this article shall have the effect of repealing any public-local or private 
act creating or authorizing the creation of any officers’ or employees’ retirement 
system in any county, city, or town or prohibiting the enactment of any public- 
local or private act creating or authorizing the creation of any officers’ or em- 
ployees’ retirement system in any county, city, or town. No payment on ac- 
count of any benefit granted under the provisions of § 128-27, subsections (a) 
to (d) inclusive, shall become effective or begin to accrue until the end of one 
year following the date the System is established nor shall any compulsory re- 
tirement be made during that period. The provisions of this article shall apply 
only to those counties, cities or towns whose governing authorities voluntarily 
elect to be bound by same. (1939, c. 390, s. 16; 1941, c. 357, s. 9B; 1945, c. 
B20 A.) 

Local Modification. — Gates, New Han- Editor’s Note. — The 1945 amendment 
over, Onslow, and city of Wilmington: rewrote the last sentence. 
1945, c. 526, s. 9. 


§ 128-36.1. Participation of employees of regional library.—Under 
such rules and regulations as the board of trustees shall establish and pro- 
mulgate, the boards of county commissioners of any group of counties operating 
a regional library may elect that employees of such library may be members of 
the North Carolina Local Governmental Employees’ Retirement System to the 
extent of that part of their compensation paid by the various counties operating 
said regional library. (1949, c. 923.) 


§ 128-37. Membership of employees of district health departments. 
—Under such rules and regulations as the board of trustees shall establish and 
promulgate, the boards of county commissioners of any group of counties com- 
posing a district health department, or the board of county commissioners of 
any county as to county boards of health, or the governing authorities of any 
county and/or city as to city-county boards of health, may elect that employees 
of such health departments may be members of the North Carolina Local Gov- 
ernmental Employees’ Retirement System to the extent of that part of their 
compensation paid by the various counties composing said district health de- 


partment. (1949, c. 1012; 1951, c. 700.) 


Editor’s Note. — Former § 128-37, re- tion as it appeared before the 1951 amend- 
lating to the levy of taxes, etc., was re- ment. 
pealed by Session Laws 1945, c. 526, s. 8, The 1951 amendment inserted the words 
and the 1949 act inserted the present sec- “or the board of county commissioners of 
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any county as to county boards of health, health’. It also substituted “health de- 
or the governing authorities of any county partments” for “district health depart- 
and/or city as to city-county boards of ment”. 


§ 128-38. Reservation of power to change.—The General Assembly 
reserves the right at any time and from time to time, and if deemed necessary 
or appropriate by said General Assembly in order to coordinate with any changes 
in the benefit and other provisions of the Social Security Act made after January 
1, 1955, to modify or amend in whole or in part any or all of the provisions of 
the North Carolina Local Governmental Employees’ Retirement System. (1955, 
Cr bloga. Smoy) 

Editor’s Note.—Former § 128-38, relat- 
ing to withdrawal from System by partici- 
pating units, was repealed by Session 


Laws 1945, c. 526, s. 8, and the 1955 act 
inserted the present section. 


ARTICLE 4. 
Leaves of Absence. 


§ 128-39. Leaves of absence for State officials.—Any elective or ap- 
pointive State official may obtain leave of absence from his duties for military 
or naval service, protracted illness, or other reason satisfactory to the Governor, 
for such period as the Governor may designate. Such leave shall be obtained 
only upon application by the official and with the consent of the Governor. The 
official shall receive no salary during the period of leave unless the leave of 
absence is granted by reason of protracted illness, in which event the granting of 
a leave of absence shall not operate to deprive any such official of the benefits of 
cumulative sick leave to which he may be entitled under rules and regulations 
adopted pursuant to § 143-37 or to which he may otherwise be entitled by law. 
The period of leave may be extended upon application to and with the approval 
of the Governor if the reason for the original leave still exists, and it may be 
shortened if the said reason shall unexpectedly terminate: Provided, that no 
leave or extension thereof shall operate to extend the term of office of any official 
beyond the period for which he was elected or appointed. If, by reason of the 
length of the period of absence or the nature of the duties of the official, the 
Governor deems it necessary, the Governor may appoint any citizen of the State, 
without regard to residence or district, as acting official or substitute for the 
period of the official’s leave of absence, such appointee to have all the authority, 
duties, perquisites, and emoluments of his principal. (1941, c. 121, s. 1.) 

Acceptance of Temporary Army or Acceptance of Appointment Creating 


Navy Commission. — Under this section 
any State official may be given a leave of 
absence to accept a temporary officer’s 
commission in the United States army or 
navy, as prescribed in this section, with- 
out perforce vacating his civil office and 
without violation of the provisions of N. 
C. Constitution, Art. XIV, § 7. In re Yel- 
ton, 223 N. C. 845, 28 S. E. (2d) 567 (1944). 


Vacancy. — Where a judge of a superior 
court has been granted leave of absence 
under provisions of this section, his accept- 
ance of appointment as judge of United 
States Zonal Court in Germany would con- 
travene the provisions of the Constitution, 
Art. XIV, § 7 and ipso facto create a va- 
cancy in his office. In re Advisory Opin- 
ion, 226 N.C. 772, 39'S. Ey (2d) 217 aaa 


§ 128-40. Leaves of absence for county officials.—Any elective or ap- 


pointive county official may obtain leave of absence from his duties for military 
or naval service, protracted illness, or other reason satisfactory to the board 
of county commissioners of his county, for such period as the board of county 
commissioners may designate. Such leave shall be obtained only upon applica- 
tion by the official and with the consent of the board of county commissioners. 
The official shall receive no salary during the period of leave unless the leave 
of absence is granted by reason of protracted illness, in which event the granting 
of a leave of absence shall not operate to deprive any such official of the benefits 
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of any sick leave to which he may be entitled by law. The period of leave may 
be extended upon application to and with the approval of the board of county 
commissioners if the reason for the original leave still exists, and it may be 
shortened if the said reason shall unexpectedly terminate: Provided, that no 
leave or extension thereof shall operate to extend the term of office of any official 
beyond the period for which he was elected or appointed. If, by reason of the 
length of the period of absence or the nature of the duties of the official, the 
board of county commissioners deems it necessary, the board may appoint any 
qualified citizen of the county as acting official or substitute for the period of 
the official’s leave of absence, such appointee to have all the authority, duties, 
perquisites, and emoluments of his principal. (1941, c. 121, s. 2.) 
Cited in In re Yelton, 223 N. C. 845, 28 
S. E. (2d) 567 (1944). 


§ 128-41. Leaves of absence for municipal officers.—Any elective or 
appointive municipal official may obtain leave of absence from his duties for 
military or naval service, protracted illness, or other reason satisfactory to the 
governing body of the municipality, for such period as the governing body may 
designate. Such leave shall be obtained only upon application by the official 
and with the consent of the governing body. The official shall receive no salary 
during the period of leave unless the leave of absence is granted by reason of 
protracted illness, in which event the granting of a leave of absence shall not 
operate to deprive any such official of the benefits of any sick leave to which he 
may be entitled by law. The period of leave may be extended upon application 
to and with the approval of the governing body of the municipality if the rea- 
son for the original leave still exists, and it may be shortened if the said reason 
shall unexpectedly terminate: Provided, that no leave or extension thereof shall 
operate to extend the term of office of any official beyond the period for which 
he was elected or appointed. If, by reason of the length of the period of absence 
or the nature of the duties of the official, the governing body deems it necessary, 
it may appoint any qualified citizen of the municipality as acting official or sub- 
stitute for the period of the official’s leave of absence, such appointee to have all 
the authority, duties, perquisites, and emoluments of his principal. (1941, c. 
EZ laeSa0:) 

Cited in In re Yelton, 223 N. C. 845, 28 
S. E. (2d) 567 (1944). 
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Chapter 129. 
Public Buildings and Grounds. 


Article 1. Sec. 


General Services Division. buildings; use of Contingency 


and Emergency Fund. 


Sec. , 
129-1. General Services Division created. eas: mp squares and other 
feo pecaaaaer of Director; term of 129-10. Change of titles. 

ae Bee Geer? ; 129-11. Transfer of Division into Depart- 
129-4. Powers and duties of Director. ment of Administration: 
129-5. Powers and duties of Division. Article 2. 
129-6. Rules and regulations. RulaieeProcran 
129-7. Disorderly conduct in and injury to 8 8 x 

public buildings and grounds. 129-12. Program for location and construc- 

129-8. Construction and repair of public tion of future public buildings. 


ARTICLE 1. 
General Services Division. 


§ 129-1. General Services Division created.—There is hereby created 
the General Services Division as a part of the office of the Governor. (1957, c. 
Zhopisieze) 

Editor’s Note.—Former chapter 129, en- 
titled Public Buildings and Grounds, §§ 


provides: ‘“‘All records, supplies, equip- 
ment, personnel, funds, credits, appropria- 


129-1 to 129-13, and codified from Public 
Laws 1941, c. 224, and Session Laws 1951, 
c. 1132, was repealed by Session Laws 
1957, c. 215, which inserted this new chap- 
ter 

Transfer of Property, Records, etc., to 


tions, quarterly allotments, and executory 
contracts of the Board of Public Buildings 
and Grounds and the Superintendent of 
Public’ Buildings and Grounds are hereby 
transferred to the General Services Divi- 
sion, effective July 1, 1957.” 


Division.—Session Laws 1957, c. 215, s. 3 


129-2. Definitions.—As used in this chapter: 

“Public buildings and grounds” means all buildings and grounds owned or 
maintained by the State in the city of Raleigh, but does not mean any building 
or grounds which a State agency other than the General Services Division is re- 
quired by law to care for and maintain. 

“Public buildings” means all buildings owned or maintained by the State in the 
city of Raleigh, but does not mean any building which a State agency other than 
the General Services Division is required by law to care for and maintain. 

“Public grounds” means all grounds owned or maintained by the State in the 
city of Raleigh, but does not mean any grounds which a State agency other than 
the General Services Division is required by law to care for and maintain. 

“Division” means the General Services Division. 

“Director” means the Director of General Services. 

“Agency” includes every agency, institution, board, commission, bureau, coun- 
cil, department, division, officer, and employee of the State situated within the 
corporate limits of the city of Raleigh. (1957, c. 215, s. 2.) 


§ 129-3. Appointment of Director; term of office; salary.—The Di- 
rector of General Services is appointed by the Governor and serves at the pleas- 
ure of the Governor. The Director is paid a salary which is fixed by the Gov- 
ernor, subject to the approval of the Advisory Budget Commission. (1957, c. 
21 eae) 
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§ 129-4. Powers and duties of Director.—The Director of General 
Services has the following powers and duties: 

(1) To administer the General Services Division. 

(2) To employ, supervise, and control such subordinate officers and em- 
ployees as are necessary for the efficient execution of the powers and 
duties of his office and those of the Division. The compensation of all 
persons employed by the Director shall be fixed in accordance with 
the State Personnel Act. 

(3) To supervise the work of janitors appointed by the General Assembly 
to perform services in connection with the sessions of the General 
Assembly. 

(4) To adopt reasonable rules and regulations with respect to the parking 
of automobiles on all public grounds, subject to the approval of the 
Governor and Council of State, and to enforce those rules and regu- 
lations. Any person who violates a rule or regulation concerning 
parking on public grounds is guilty of a misdemeanor, and upon con- 
viction is punishable in the discretion of the court. 

(5) To use at all times such means as, in his opinion, may be effective in 
protecting all public buildings and grounds from fire. 

(6) To serve as a special police officer, and in that capacity to arrest with 
warrant any person violating any law in or on, or with respect to, 
public buildings and grounds, and to arrest, or to pursue and arrest, 
without warrant any person violating in his presence any law in or 
on, or with respect to, public buildings and grounds. Before the Di- 
rector may exercise the powers of arrest under this subsection, he 
shall take an oath, to be administered by the Attorney General, in 
the following form: 

“T, A. B., do swear (or affirm) that I will well and truly execute 
the duties of the office of special peace officer for public buildings and 
grounds according to the best of my skill and ability, and according 
to law; so help me, God.” 

(7) To designate as special peace officers such reliable and efficient em- 
ployees of the Division as he may think proper, who shall have the 
same powers of arrest as the Director is given herein. Before any 
officer designated by the Director may exercise the powers of arrest 
under this subdivision, he shall take an oath, to be administered by 
the Director, in the same form as the oath herein prescribed for the 
Director. 

(8) To perform all duties, exercise all powers, and assume and discharge 
all responsibilities vested by law in the Division, except as other- 
wise expressly provided by statute. 

(9) To perform such additional duties as the Governor may direct. (1957, 
Curd IS Hisi 92) 


§ 129-5. Powers and duties of Division. — The General Services Di- 
vision has the following powers and duties: 

(1) To operate, maintain and care for public buildings and grounds; to es- 
tablish, locate, maintain, and care for walks, driveways, trees, shrubs, 
flowers, fountains, monuments, memorials, markers, and tablets on 
public grounds; and to beautify the public grounds. 

(2) To provide necessary and adequate cleaning and janitorial service, ele- 
vator operation service, and other operation or maintenance services 
for the public buildings and grounds. 

(3) To provide necessary night watchmen for the public buildings and 
grounds. 

(4) To make prompt repair of all public buildings and the equipment, fur- 
niture, and fixtures thereof; and to establish and operate shops for 
that purpose. 
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(5) To keep in repair, out of funds appropriated for that purpose, the fur- 
niture of the halls of the Senate and House of Representatives and 
the rooms of the Capitol used by the officers, clerks, and other em- 
ployees of the General Assembly. 

(6) To establish and operate central record storage facilities for the use of 
State agencies; and to destroy or otherwise dispose of obsolete papers, 
records, and documents which have been discarded by any State 
agency and which have been certified by the Department of Archives 
and History to have no further use or value for research or reference. 

(7) To establish and operate a central mailing system for all State agencies, 
and in connection therewith and in the discretion of the Director, to 
make application for and procure a post office substation for that pur- 
pose, and to do all things necessary in connection with the mainte- 
nance of the central mailing system. The Director may allocate and 
charge against the respective departments and agencies their propor- 
tionate parts of the cost of the maintenance of the central mailing 
system. 

(8) To provide necessary and adequate messenger service for the State 
agencies served by the Division. However, this may not be construed 
as preventing the employment and control of messengers by any State 
agency when those messengers are compensated out of the funds of 
the employing agency. 

(9) To establish and operate a central motor pool and such subsidiary re- 
lated facilities as the Director may deem necessary, and to that end: 

a. To establish and operate central facilities for the maintenance, 
repair, and storage of State-owned passenger motor vehicles 
for the use of State agencies; to utilize any available State fa- 
cilities for that purpose; and to establish such subsidiary 
facilities as the Director may deem necessary. 

. To acquire passenger motor vehicles by transfer from other 
State agencies and by purchase. All motor vehicles transferred 
to or purchased by the Division shall become part of a central 
motor pool. The Director of the Budget is authorized to trans- 
fer the appropriations, made to the several agencies for the 
purchase of passenger motor vehicles during the 1957-1959 bi- 
ennium, to the Division for use in acquiring motor vehicles for 
the motor pool. 

. With the approval of the Governor, to require any State agency 
to transfer ownership, custody, and control of any or all pas- 
senger motor vehicles within the ownership, custody, or con- 
trol of that agency to the General Services Division. 

d. To maintain, store, repair, dispose of, and replace State-owned 
motor vehicles under the control of the Division. 

. Upon proper requisition and proper showing of need for use 
upon State business only, to assign suitable transportation, 
either on a temporary or permanent basis, to any State agency. 

. To allocate and charge against each State agency to which trans- 
portation is furnished, on a basis of mileage or of rental, its 
proportionate part of the cost of maintenance and operation 
of the motor pool. 

g. To adopt, with the approval of the Governor and Council of 
State, reasonable rules and regulations for the efficient and 
economical operation, maintenance, repair, and replacement of 
all State-owned motor vehicles under the control of the Di- 
vision, and to enforce those rules and regulations; and to 
adopt, with the approval of the Governor and Council of State, 
reasonable rules and regulations regulating the use of private 
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motor vehicles upon State business by the officers and employ- 
ees of State agencies, and to enforce those rules and regulations. 
The Division, with the approval of the Governor and Council 
of State, may delegate to the respective heads of the agencies to 
which motor vehicles are permanently assigned by the Division 
the duty of enforcing the rules and regulations adopted by the 
Division pursuant to this paragraph. Any person who violates 
a rule or regulation adopted by the Division and approved by 
the Governor and Council of State is guilty of a misdemeanor, 
and upon conviction is punishable in the discretion of the court. 

h. To require any State agency to keep such records and make 
such reports to the Director as the Director may require re- 
garding motor vehicle use. 

i. To acquire liability and indemnity insurance on all State-owned 
motor vehicles under the control of the Division for the pro- 
tection of any officer or employee of the State operating such 
a motor vehicle in the performance of his official duties. 

j. To contract with the appropriate State prison authorities for the 
furnishing, upon such conditions as may be agreed upon from 
time to time between such State prison authorities and the Di- 
rector, of prison labor for use in connection with the operation 
of a central motor pool and related activities. 


(10) To establish and operate a central telephone system, central mimeo- 


graphing and duplicating services, central stenographical and clerical 
pools, and other central services, if the Governor after appropriate in- 
vestigation deems it advisable from the standpoint of efficiency and 
economy in operation to establish any or all such services. The Di- 
rector may allocate and charge against the respective agencies their 
proportionate part of the cost of maintenance and operation of the 
central services which are established, in accordance with the rules 
and regulations adopted by him and approved by the Governor and 
Council of State pursuant to subdivision (11), below. Upon the es- 
tablishment of central mimeographing and duplicating services, the 
Director may, with the approval of the Governor, require any State 
agency to be served by those central services to transfer to the Gen- 
eral Services Division ownership, custody, and control of any or all 
mimeographing and duplicating equipment and supplies within the 
ownership, custody, or control of such agency. 


(11) To require the State agencies and their officers and employees to uti- 


lize the central facilities and services which are established; and to 
adopt, with the approval of the Governor and Council of State, rea- 
sonable rules, regulations, and procedures requiring the utilization of 
such central facilities and services, and governing their operation and 
the charges to be made for their services. 


(12) To provide necessary information service for visitors to the Capitol. 
(13) To perform such additional duties and exercise such additional powers 


as may be assigned to it by statute or by the Governor. (1957, c. 215, 
Sh L4) 


§ 129-6. Rules and regulations.—The Governor, with the approval of the 
Council of State, shall adopt reasonable rules and regulations governing the use, 
care, protection, and maintenance of the public buildings and grounds (other than 
parking). Any person who violates a rule or regulation adopted by the Governor 
with the approval of the Council of State is guilty of a misdemeanor, and upon 
conviction is punishable in the discretion of the court. (1957, c. 215, s. 2.) 


§ 129-7. Disorderly conduct in and injury to public buildings and 
grounds.—Any person who commits a nuisance or conducts himself in a dis- 
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orderly manner in or around any public building or grounds, or defaces or injures 
any public building or grounds, is guilty of a misdemeanor and upon conviction 
is punishable in the discretion of the court. (1957, c. 215, s. 2.) 


§ 129-8. Construction and repair of public buildings; use of Con- 
tingency and Emergency Fund.—It is lawful to resort to the Contingency and 
Emergency Fund provided in the Appropriation Act for financial aid in the con- 
struction, alteration, renovation, or repair of any public building, when in the 
opinion of the Governor and Council of State it is necessary to construct, alter, 
renovate, or repair such building. (1957, c. 215, s. 2.) 


§ 129-9. Moore and Nash squares and other public lots.—The gov- 
erning body of the city of Raleigh is authorized, at its own expense, to grade, to 
lay out in walks, to plant with trees, shrubbery, and flowers and otherwise to 
adorn Moore and Nash squares and to that end has the general charge and man- 
agement of these squares. The governing body may manage and improve in like 
manner any of the vacant lots within the city limits which belong to the 
State and which are not otherwise appropriated, subject to the approval of the 
Governor and Council of State. The governing body may not prevent the free ac- 
cess of the public to such squares or lots during reasonable hours. 

Whenever, in the opinion of the Director, the governing body is not properly 
keeping the squares or lots which it has taken in charge under this section, the 
Director shall call the matter to the attention of the governing body, and if the 
governing body then fails for a period of sixty days to begin to take proper care 
of the squares or lots, the Governor and Council of State may repossess them 
and proceed to manage and control them for the preservation of such property. 

In the event that the use of these squares and lots is at any time needed by the 
State, the license of the city of Raleigh to control and manage them shall termi- 
nate six months after notice given by the Governor and Council of State to the 
governing body of the city, and possession shall be promptly surrendered to the 
Stateen, 195 /Aicne2 vos 2.) 


§ 129-10. Change of titles.—All statutory references to the “Superin- 
tendent of Public Buildings and Grounds”’ shall be deemed to refer to the Di- 
rector of General Services. All statutory references to the “Board of Public 
Buildings and Grounds” shall be deemed to refer to the General Services Divi- 
sions (1957,'ceZlomcwZe) 


§ 129-11. Transfer of Division into Department of Administration. 
—If at any time a Department of Administration or its equivalent is created by 
statute, the Governor and Council of State are authorized, if in the exercise of 
their discretion they deem it advisable to do so, to transfer the General Services 
Division into the Department of Administration. In that event: 

(1) The Director of General Services shall become the head of the General 
Services Division, and the appointment, removal, and salary of that 
officer shall be governed by the provisions of the Department of Ad- 
ministration Act; 

(2) The General Services Division shall become a division of the Depart- 
ment of Administration; and 

(3) The powers and duties herein given the Director of General Services 
shall become a part of the powers and duties of the Director of Ad- 
ministration, and the powers and duties herein given the General 
Services Division shall become a part of the powers and duties of the 
Department of Administration. (1957, c. 215, s. 2.) 
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PORTICO 2, 
Building Program. 


§ 129-12. Program for location and construction of future public 
buildings.—The Department of Administration is hereby authorized, em- 
powered, and directed to formulate a long range building policy program and 
shall cooperate with the governing board of the city of Raleigh in zoning property 
adjacent to or in the vicinity of the Capitol Square when and if the city of Ra- 
leigh desires to zone said property. If the Department of Administration is of 
opinion that property adjacent to or in the vicinity of the Capitol Square will, in 
the future, be needed for State building purposes, it shall so advise the governing 
body of the city of Raleigh. At such times as the governing body of the city of 
Raleigh shall rezone property adjacent to or within four blocks of the State Capi- 
tol, it shall request an opinion from the Department of Administration as to 
whether the Department finds a future need for such property for State builuing 
purposes. In the event that the governing board of the city of Raleigh is in- 
formed by the Department of Administration that any property herein covered 
be needed for building purposes by the State in the future, the governing body of 
the city of Raleigh shall give full consideration to such opinion of the Department 
before making any rezoning’ order. (1951, c. 1132; 1957, c. 215, s. 2.) 
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Chapter 130. 


Article 1. 
General Provisions. 


Sec. 

130-1. Rules of construction. 

130-2. Notice. 

130-3. Definitions, as used in this article. 


Article 2. 


Administration of Public Health 
Law. 


130-4. State Board of 
membership. 
Terms of Board members; removal; 

filling vacancies. 

Officers and executive committee of 
State Board; State Health Direc- 
tor; Assistant State Health Direc- 
tor. 

Election meetings. 

Regular and special meetings. 

Powers and duties of the State 
Board of Health. 

130-10. Employees of 
Health. 

Duties of the administrative staff 
of the State Board of Health. 
Duties of the State Health Direc- 

tor. 


Health created; 


130-5. 


130-6. 


130-7. 
130-8. 
130-9. 


State Board of 


130-11. 
130-12. 


Article 3. 
Local Health Departments. 
County health departments. 
District health departments. 
Removal of board members. 
Compensation of board members. 
Powers and duties of local boards; 
expenditures. 
Health director. 
Powers and duties of health direc- 
tor. 
Abatement of nuisances. 
Special tax for health purposes. 
Municipal health departments. 
County physician. 
Article 4. 
Incorporation of Health Codes by 
Reference. 
130-24. Adoption of health codes by refer- 
ence. 
130-25. Filing of codes adopted by refer- 
ence. 
130-26. Changes in codes adopted by ref- 
erence. 


Article 5. 
Mental Health Outpatient Clinics. 


130-27. Designation of State Board of 
Health. 


130-13. 
130-14. 
130-15. 
130-16. 
130-17. 


130-18. 
130-19. 


130-20. 
130-21. 
130-22. 
130-23. 


Sec. 

130-28. State policy. 

130-29. Authority of 
units. 


local governmental 


Article 6. 
State Laboratory of Hygiene. 


130-30. Laboratory established. 

130-31. To analyze potable waters. 

130-32. Fees for analyzing waters. 

130-33. Duty of seller to make reports and 
transmit samples. 

130-34. Nonresidents’ fees. 

130-35. To make other examinations. 

Article 7. 
Vital Statistics. 

130-36. State Board of Health to enforce 
regulations. 

130-37. State Registrar. 

130-38. Registration districts. 

130-39. Control of State Registrar over lo- 
cal districts. 

130-40. Appointment of local registrar. 

130-41. Local health director may act as 
registrar. 

130-42. Removal of local registrar. 

130-43. Appointment of deputy and sub- 
registrars. 

130-44. Burial-transit permit authorizing 
burial or other disposition of 
body. 

130-45. Fetal deaths to be registered. 

130-46. Contents of death certificate. 

130-47. Death without medical attendance; 
duty of undertaker and officials. 

130-48. Preparation of death certificates 
for members of the armed forces 
dying outside of the United 
States. 

130-49. Undertaker to file death certificate 
and obtain burial-transit permit. 

130-50. Sales of coffins or caskets regu- 
lated. 

130-51. Contents of burial-transit permit. 

130-52. Interment without burial-transit 


permit forbidden. 

130-52.1. Registration of divorces and an- 
nulments; duty of clerk of court 
granting divorce, etc.; costs and 
fees; copies of record. 

130-53. Registration of births. 

130-54. Birth certificate to be filed within 
five days. 

130-55. Registration of birth certificate 
more than five days and less than 
four years after birth. 

130-56. Registration of birth certificate 
four years or more after birth. 
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130-57. 


130-58. 
130-59. 


130-60. 
130-61. 


130-62. 


130-63. 


130-64. 
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Register of deeds may perform 
notarial acts. 

Contents of birth certificate. 

Validation of irregular registration 
of birth certificates. 

Blank furnished for report of name. 

Institutions to keep records of in- 
mates. 

Certificate of identification in lieu 
of birth certificate where par- 
entage cannot be established. 

Certificate of identification for 
child of foreign birth. 

State Registrar to supply blanks; 
to perfect and preserve birth and 
death certificates. 


130-64.1. Amendment of birth and death 


130-65. 


130-66. 
130-67. 


130-68. 


130-69. 


certificate. 

To inform registrars as to danger- 
ous diseases. 

Birth certificate as evidence. 

Church and other records filed 
and indexed; fees for transcript. 

Clerk of court to furnish State 
Registrar with facts as to pater- 
nity of illegitimate children judi- 
cially determined. 

Duties of local registrar as to birth 
and death certificates; reports. 


130-69.1. State Registrar to forward copies 


130-70. 


130-71. 


130-72. 
130-73. 


130-74. 


130-75. 


130-76. 
130-77. 


130-78. 
130-79. 


of certificates of nonresidents. 

Register of deeds to preserve cop- 
ies of birth and death records. 

Delivery of data to local health di- 
rector. 

Pay of local registrars. 

Certified or photocopies of rec- 
ords; fee. 

Information furnished to officers 
of American Legion or other 
veterans’ organization. 

Registers of deeds to issue birth 
certificates without cost to per- 
sons entering military forces. 

Violations of article; penalty. 

Duties of registrars and others in 
enforcing this article. 

Local systems abrogated. 

Establishing fact of birth by per- 
son without certificate. 


Article 8. 


Infectious Diseases Generally. 


130-80. 


130-81. 


130-82. 
130-83. 


130-84. 


Health director has quarantine au- 
thority. 

Physicians to report certain dis- 
eases. 

Parents and householders to report. 

Local health directors to report 
cases to State Board of Health. 

Duty of disinfection. 


Sec. 

130-85. Examination and detention of in- 
fected travelers. 

130-86. Transportation of bodies of per- 
sons dying of reportable diseases. 


Article 9. 
Immunization. 
130-87. Immunization required. 
130-88. Administering immunizing prepa- 
rations. 

130-89. Expenses of immunization. 
130-90. Certificate of immunization. 
130-91. School admittance. 
130-92. Exemptions from immunization. 
130-93. Rules and regulations. 


Article 10. 
Venereal Disease. 
Part 1. Venereal Disease. 
130-94. Venereal diseases; applicants for 
marriage license. 
130-95. Physicians and others to report 
cases. 
130-96. Examination and investigation of 
venereal disease. 
130-97. Prisoners examined and treated. 
130-98. Prisoners not released until treat- 
ment begun. 
130-99. Board of Health to make rules and 
regulations. 
130-100. [Omitted.] 
130-101. Treatment except by physician or 
pursuant to prescription illegal. 
130-102. Purchaser of remedies may be 
examined. 
130-103. Pregnant women to have test for 
syphilis. 
130-104. [Omitted.] 
130-105. Birth certificates to contain in- 
formation as to tests. 


Part 2. Inflammation of the 
Eyes of the Newborn. 


130-106. Ophthalmia neonatorum ade- 
scribed. 

130-107. Inflammation of eyes of newborn 
to be reported. 

130-108. Eyes of newborn to be treated; 
records. 

130-109. Duties of local health director. 

130-110. Duties of State Board of Health. 


130-111. Violation of article. 

130-112. Registration of midwives. 
Article 11. 
Tuberculosis. 


Part 1. Prevention of Spread of 
Tuberculosis. 
130-113. Health directors to cause sus- 
pects to be examined. 
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Sec. 


130-114. 
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Precautions necessary pending ad- 
mission to the hospital. 


Part 2. Tuberculous Prisoners. 


130-115. 


130-116. 


130-117. 


130-118. 


130-119. 


130-120. 


130-121. 
130-122. 


130-123. 


130-124, 


130-125. 


130-126. 


130-127. 
130-128. 
130-129. 
130-130. 
130-131. 


130-132. 
130-133. 


130-134. 


130-135. 


130-136. 


130-137. 
130-138. 
130-139. 


130-140. 
130-141. 


130-142. 


130-143. 


130-144. 


Tuberculous county prisoners to 
be segregated. 

Law enforcement officers to have 
prisoners suspected to be tuber- 
culous examined and separated. 

Tuberculous State prisoners to be 
segregated. 

Separate cells 
prisoners. 

Prison authorities to have pris- 
oners suspected to be tubercu- 
lous examined. 

Tuberculous prisoners not to be 
worked. 

Examination of prisoners. 

Food and work of tuberculous 
prisoners. 


Article 12. 
Sanitary Districts. 


Creation by State 
Health. 

Procedure for incorporating dis- 
trict. 

Declaration that district exists; 
status of industrial villages 
within boundaries of district. 

Election and terms of office of 
sanitary district boards. 


Vacancy appointments to district 
boards. 

Corporate powers. 

Organization of board. 

Power to condemn property. 

Construction of systems by cor- 
porations or individuals. 

Reports. 

Consideration of reports and 
adoption of a plan. 


Resolution authorizing bond is- 
sue and purposes for which 
bonds may be issued. 

Limitation of action to set aside 
a bond resolution. 

Publication of resolution, 
and statement. 


Call for election. 
Bonds. 
Additional bonds. 


Funding or refunding bonds. 

Valuation of property; determin- 
ing annual revenue needed. 

Certificates of indebtedness in 
anticipation of taxes; loans un- 
der Local Government Act. 

Engineers to provide plans and 
supervise work; bids. 

Service charges and rates. 


for tuberculous 


Board of 


notice 


Sec. 
130-145. Removal of member of board. 


130-146. Rights-of-way granted. 

130-147. Returns of elections. 

130-148. Procedure for extension of dis- 
trict. 

130-149. District and municipality extend- 
ing boundaries and corporate 
limits simultaneously. 

130-150. Procedure for withdrawing from 
district. 

130-151. Dissolution of certain sanitary 
districts. 

130-152. Further validation of creation of 
districts. 


130-152.1. Further validation of extension 


of boundaries of districts. 


130-153. Further validation of dissolution 


130-154. Further 


of districts. 
validation of bonds of 
districts. 


130-155. Authorizing certain sanitary dis- 


trict boards to levy taxes. 


130-156. Further validation of appointment 


or election of members of dis- 
trict boards. 


Article 13. 
Water and Sewer Sanitation. 


130-157. Sanitary engineering and _ sanita- 


tion units. 


130-158. Persons supplying water to pro- 


130-159. 


130-160. 
130-161. 


130-162. 
130-163. 
130-164. 
130-165. 


130-166. 


tect its purity. 

Board of Health to control and 
examine waters; rules. 

Sanitary sewage disposal; rules. 


Systems of water supply and sew- 
erage; plans submitted. 

Condemnation of lands for water 
supply. 

Sanitation of watersheds; rules. 

Defiling public water supply. 

Discharge of sewage or industrial 
waste. 

Sewage disposal on watersheds. 


Article 14. 
Meat Markets and Abattoirs. 


130-167. Regulation of places selling meat. 
130-168. Inspection reports to be filed with 


local health director. 


130-169. Effect of article. 


Article 15. 


Private Hospitals and Educational 
Institutions. 


130-170. Regulation of sanitation by State 


Board of Health. 


Article 16. 


Regulation of the Manufacture of 
Bedding. 


130-171. Definitions. 
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Sec. Sec. 
130-172. Sanitizing. 130-195. Assistants and employees,  sal- 
130-173. Manufacture regulated. aries and expenses. 
130-174. Altering, etc., tags prohibited. 130-196. District pathologists. 
130-175. Selling regulated. 130-197. County medical examiner. 
130-176. Registration numbers, licenses. 130-198. Duties of county medical ex- 
130-177. Enforcement funds. aminer. 
130-178. Enforcement by State Board of 130-199. When autopsies and other patho- 
Health. logical examinations to be per- 
130-179. Exemptions for blind persons and formed. 
State institutions. 130-200. When medical examiner’s per- 
Article 17. mission necessary before em- 
Cancer Control Program. balming, burial and cremation. 
130-180. State Board of Health to admin- 130-201. Coroner to hold inquests, etc.; 
ister program; rules. post-mortem examinations and 
130-181. Financial aid for diagnosis, hos- remains under control of chair- 
pitalization and treatment. oan of committee. E 
130-182. Cancer clinics! 130-202. Election to adopt article. 
130-183. Tabulation of records. Article 22. 
Pe Ge eee ce nosiet de eee 
bt eee ae, 8) ES GAR ede nd 30-2035 Penalties. 
peice fi 130-204. Right of entr 
130-186. Cancer committee of North Caro- 156 208. I & i us 
lina Medical Society. ie isa barrage 
Ariciens Article 23. 
Midwives Mosquito Control in General. 
: eae 130-206. Mosquito control units within 
130-187. 1 : 
IRRITATING, GTS State Board of Health. 
Article 19. 


Loan Fund for Dental Students. 
130-188. State Board of Health. 
130-189. Conditions under which loans to 
be made. 
130-190. Administration 
loan fund; 


and custody of 
selection of recip- 


130-207. Duties of State Board of Health. 
130-208. Transfer of assets. 
130-209. State Board of Health authorized 
to accept and administer funds. 
Article 24. 
Mosquito Control Districts. 


ients; loans to minors. 130-210. Creation and purpose. 
; 130-211. Nature of district; procedure for 
BOSC 20. forming districts. 
Surgical Operations on Inmates of 130-212. Governing bodies for mosquito 
State Institutions. control districts. 
130-191. Procedure when surgical opera- 130-213. Corporate powers. 
tions on inmates are necessary. 130-214. Adoption of plan of operation. 
Article 21. 130-215. Resolution authorizing bond is- 
Post-Mortem Medicolegal sue and purpose for which 
Examinations. bonds may be issued. 
130-192. Committee created. 130-216. Limitation of action to set aside 
130-193. Powers and duties of the commit- bond resolution. 
tee, 130-217. Publication of resolution 
130-194. Powers and duties of the chair- 130-218. Call for election. 
man of the committee. 130-219. Bonds. 
ARTICLE |: 


General Provisions. 


§ 130-1. Rules of construction.—(a) This chapter shall be known as 
the Public Health Law of North Carolina. 

(b) All persons who, at the time this chapter takes effect, hold office under 
any of the statutes repealed or rewritten by this chapter, and whose offices are 
continued by this chapter, continue to hold them according to their former tenure 


unless otherwise specified. 
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(c) Any action or proceeding commenced before this chapter takes effect, 
and any right accrued, is not affected by this chapter, but all procedures there- 
after shall conform, insofar as possible, with the provisions of this chapter. 

(d) Whenever a duty is imposed upon a public officer, the duty may be 
performed unless this chapter expressly provides otherwise, by a deputy of 
the officer or by a person duly authorized by the State Board of Health. 

(e) The operation and effect of any provision of this chapter conferring a 
general power upon the State Board of Health, local boards of health, local 
health departments, or local health directors, shall not be impaired or qualified 
by the granting to said boards, departments or individuals by this chapter of a 
specific power or powers. (1957, c. 1357, s. 1.) 

Editor’s Note. — Session Laws 1957, c. Supplement to read as set out in this chap- 
1357, s. 1, rewrote, rearranged and renum-_ ter, to which have been added § 130-52.1 
bered the provisions of chapter 130 appear- and articles 23 and 24, codified from other 
ing in recompiled volume 3B and the 1955 chapters of the 1957 Session Laws. 


§ 130-2. Notice.—Unless expressly otherwise provided, any notice re- 
quired to be given to any person by any provision of this chapter or any regula- 
tions adopted pursuant thereto, may be given by mailing the notice, by registered 
mail or certified mail, postage prepaid, addressed to the person to be notified, 
at his last known residence or last known~principal place of business in this 


State. (1057. 8c.2130/easuels) 


§ 130-3. Definitions, as used in this article.—(a) “Person” means any 
individual, firm, association, organization, partnership, business trust, corpora- 
tion, or company. 

(b) “Board” or “State Board’ means “State Board of Health.” 

(c) “State Health Director” means the executive officer of the State Board 
of Health. 

(d) “Local health department” includes district health department, county 
health department, city health department, and city-county health department. 

(e) “Local board of health” includes district board of health, county board 
of health, city board of health, and city-county board of health. 

(f) “Local health director” includes local health officer, county health officer, 
district health officer, city health officer, city-county health officer, county super- 
intendent of health, county health director, or any other title by which the 
administrative head of a local health department is designated. 

(g) “Licensed physician” means a physician licensed to practice medicine in 
North<Carolina pan 1957. -¢/ 1507-85 ai) 


ARTICLE 2: 


Admimstration of Public Health Law. 


§ 130-4. State Board of Health created; membership. — There is 
hereby created a State Board of Health. The Board shall consist of nine mem- 
bers, four of whom shall be elected by the Medical Society of the State of North 
Carolina and five of whom shall be appointed by the Governor. One of the 
members appointed by the Governor shall be a licensed pharmacist, one a repu- 
table dairyman, one a licensed dentist, and one a licensed veterinarian. 

The members of the Board shall receive no pay, except that each member may 
receive ten dollars ($10.00) per diem, unless the Biennial Appropriations Act 
specifically provides otherwise, and necessary traveling and subsistence expenses 
when on actual duty in attending the meetings of the Board or of the executive 
committee or in pursuing special investigations in the State; but when attending 
meetings beyond the limits of the State, only actual traveling and subsistence 
shall be allowed. 

The executive office of the Board shall be in the capital city of the State of 
North ‘Carolina. -(1957..c) 135/,5s: 1.) 
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§ 130-5. Terms of Board members; removal; filling vacancies.— 
The members of the State Board of Health shall serve four-year, staggered 
terms. The Medical Society of the State of North Carolina shall elect two 
members each odd-numbered year to fill the vacancies created by the expira- 
tion of the terms of two members. The Governor shall appoint two members on 
or before May first, 1959, and three members on or before May first, 1961, to 
fill vacancies occurring in those years, such members to serve for a term of four 
years and their successors thereafter shall be appointed by the Governor. 


The terms of all members of the State Board of Health holding office on the 
date of the passage of this chapter shall expire on the same date that their 
respective terms would have expired had this chapter not been passed. At the 
expiration of the terms of the present members their successors shall be elected 
or appointed for a term of four years and until their successors have been duly 
elected or appointed and have qualified. 

The Medical Society of the State of North Carolina shall have the right to 
remove any member elected by it for cause, and the Governor shall have the 
right to remove any member appointed by him for cause. Vacancies on said 
Board among the membership elected by the Medical Society of the State of 
North Carolina shall be filled by the executive committee of the Medical Society 
until the next meeting of the Medical Society, when the Medical Society shall 
fill the vacancy for the unexpired term. Vacancies on said Board among the 
membership appointed by the Governor shall be filled by the Governor for the 
nex Diced) (eli LO/ OW Coll AS oeeCOCCMS) 2O//1LOG); CHLO7s S310 Lovo Cc: 
Dimes tee) JOlrct 240 REV: 1684450 919 le on02, 68% 2a Ci80,,.15.07049; 19315 c, 
Wifeas 21 957,0CI1 357% SH15) 


§ 130-6. Officers and executive committee of State Board; State 
Health Director; Assistant State Health Director.—The State Board of 
Health shall have a president, a vice president and an executive committee, said 
executive committee to have such powers and duties as may be assigned to it 
by the State Board of Health. The president shall be elected by and from the 
members of the Board and shall serve two years. The executive committee shall 
be composed of the president of the Board, ex officio, or his representative, and 
two other members of the Board to be elected by the Board from among its 
membership. The State Health Director shall serve as secretary and treasurer 
to the State Board of Health. 

There is hereby created the position of the State Health Director. The State 
Health Director shall be elected by the Board, subject to the approval of the 
Governor, to serve for four years and until his successor has been elected and 
qualified. The State Health Director shall be licensed to practice medicine in 
the State of North Carolina, and shall be trained in, and shall have had experience 
in, public health work. The Board shall have the right to remove the State 
Health Director from office for cause. The State Health Director shall be the 
executive officer of the Board and shall devote his entire time to public health 
work as approved by the State Board of Health. He shall maintain an office in 
the capital city of the State of North Carolina. He shall perform such func- 
tions as may be designated by the State Board of Health or by law. 

The Board may appoint a full-time Assistant State Health Director, subject 
to the approval of the Governor. The Assistant State Health Director shall 
serve at the pleasure of the Board. The Assistant State Health Director shall 
perform such functions as shall be designated by the State Board of Health or 
by the State Health Director. He shall be subject to the provisions of chapter 
126 of the General Statutes of North Carolina. (1879, c. 117, ss. 5, 7; Code, 
SGZ25/ G8 COGlen ooo nC. 23/4\Simaee love, Co, ok, sy 42° Rev. .s: 4440; 1911, c, 
Geese Orel OlGN Cal olnicsulie2 A CeO eSe/055 +81 9021,.c, 130211927 6c: 143: 1931, 
CM/S who 57-0. 1307;0S. 18) 
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§ 130-7. Election meetings.—The meeting of the State Board of Health 
for the election of officers shall be at the first regular meeting after the conjoint 
session at the annual meeting of the Medical Society of the State of North Caro- 
lina in the year 1959 and every two years thereafter. (1901, c. 245, s. 4; Rev., s. 
4441 OV Ch GZ sa esOrtae s--70545) 195/75 Cat o0/es.tS) 


§ 1380-8. Regular and special meetings.—Each year there shall be four 
regular meetings of the State Board of Health, one of which shall be held 
during the annual meeting and conjointly with a general session of the Medical 
Society of the State of North Carolina at a time and place designated by the 
State Board of Health and the program committee of the Medical Society of 
the State of North Carolina at which time and place the State Health Director’s 
annual report shall be submitted. The other three meetings shall be at such times 
and places as the president of the Board shall designate. Special meetings of 
the State Board of Health may be called by the president, or by a majority of 
the members of the State Board of Health, through the State Health Director. 
The executive committee of the State Board of Health shall meet at such times 
and places as the president of the Board may determine to be necessary, and he 
may call such meetings through the State Health Director. (1893, c. 214, s. 27; 

Rey.,-s: 4442 7/1911 CG) 62).5,- 8 Gao.nS../08 5 loo acm 00 eorele) 


_..§ 130-9. Powers and duties of the State Board of Health.—(a) The 
$tate Board of Health shall have the power and duty to determine the admin- 
istrative and general policies to be followed in the administration and con- 
duct of the public health program to protect\and promote public health} and 
shall have the power and duty to adopt, amend, and rescind rules and regu- 
lations under and not inconsistent with the laws of this State necessary to 
carry out the provisions and purposes of this article and to enable the Board 
and its administrative staff to administer and enforce the public health laws 
of this State. Every regulation adopted by the State Board of Health shall 
state the date on which it takes effect, and a copy thereof, duly signed with 
the signature or facsimile of the signature of the State Health Director, shall 
be filed as required by G. S. 143, article 18, and shall be filed as a public 
record in the State Board of Health and a copy thereof shall be sent to each 
local health department within the State, and shall be published in the State 
Board of Health Bulletin, and also shall be published in such additional man- 
ner as the State Health Director or State Board of Health may from time to 
time determine, and shall be published in such additional manner as may be 
required by law. Certified copies of such regulations and the amendments there- 
to shall be received in evidence in all courts or other official proceedings in the 
State. The Board is required to hold public hearings prior to the adoption 
of any rule or regulation. All rules and regulations heretofore adopted by 
the State Board of Health shall remain in full force and effect until repealed by 
the State Board of Health or superseded by rules and regulations duly adopted 
by the State Board of Health. All rules and regulations adopted by the State 
Board of Health shall be enforced according to the laws of this State by its 
administrative staff or local health departments under the authority of the State 
Board of Health. When the local health departments are required to enforce 
the rules and regulations of the State Board of Health, the Board may specify 
that they are to do so under the supervision of the State Board of Health. 

(b) The State Board of Health is authorized to accept and allocate or ex- 
pend any grants-in-aid for public health purposes which may be made available 
to the State by the federal government. This chapter is to be liberally con- 
strued in order that the State and its citizens may benefit fully from such grants- 
in-aid. The Board is further authorized and empowered to make such rules and 
regulations, not inconsistent with the laws of this State, as may be required by 
the federal government for receiving such federal funds. Any monies so re- 
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ceived are to be deposited with the State Treasurer and are to be expended by 
the State Board of Health for the public health purposes specified. 

(c) The State Board of Health is authorized to establish and appoint as many 
special advisory committees as may be deemed necessary to advise and confer 
with the Board concerning the public health. Members of any special advisory 
committee shall serve without compensation but may be allowed actual and 
necessary travel and subsistence expenses when in attendance at meetings away 
from their places of residence. 

(d) The State Board of Health shall not have any power or authority to 
regulate or restrict the license to practice of any person licensed to practice 
under General Statutes chapter 90. (1957, c. 1357, s. 1.) 


Cross References. — As to duty to su- enforcement by penalties, constitute a valid 
pervise sanitary and health conditions of exercise of governmental police power for 
prisoners, see § 148-10. the public welfare, health and safety. State 


Validity Regulations and provisions for v. Hay, 126 N. C. 999, 35 S. E. 459 (1900). 
the vaccination of the inhabitants, and their 


§ 130-10. Employees of State Board of Health.—In order that the 
rules, regulations and directives of the State Board of Health may be enforced, 
the employees of the State Board of Health shall perform such functions as shall 
be delegated to them by the State Board of Health or by law. The State Board 
of Health may employ such persons as are deemed necessary by the Board for 
the purpose of carrying out the provisions of this chapter and the public health 
programs established thereunder. All such employees must meet the qualifica- 
tions and conform to the provisions of chapter 126 of the General Statutes of 
Nortim Carolinas. (1957, c.11357,7s.aL4) 


§ 130-11. Duties of the administrative staff of the State Board of 
Health.—The administrative staff of the State Board of Health shall have and 
exercise such administrative duties and authority as may be assigned by the 
State Board of Health, including the following: 

(1) To enforce the State health laws and the rules and regulations estab- 
lished under and pursuant to the Public Health Law of North Caro- 
lina by the State Board of Health. 

(2) To investigate the causes of epidemics, and of infectious, communica- 
ble, and other diseases affecting the public health so as to prevent, 
insofar as possible, such diseases; and to provide, under the rules and 
regulations of the Board, for the detection, reporting, prevention, 
and control of communicable, infectious, occupational, or any other 
diseases or health hazards considered dangerous to the public health. 

(3) To develope and carry out, with the approval of the State Board of 
Health, reasonable health programs, not inconsistent with law, that 
may be necessary for the protection and promotion of the public 
health and the control of disease. 

(4) To make sanitary and health investigations and inspections authorized 
by this chapter or by regulations prepared pursuant to said chapter 
or authorized by other applicable provisions of law under the direction 
of the State Board of Health, including the making of such investi- 
gations and inspections in cooperation with local health departments. 

(5) To conduct studies and research concerning the prevention of disease, 
the promulgation of life and the promotion of physical health and 
mental efficiency of the people of the State; including occupational 
health hazards and occupational diseases arising in and out of the 
course of employment in industry; and to make recommendations 
for the elimination or the reduction of such occupational health 
hazards. 

(6) To receive gifts or donations of money, securities, equipment, supplies, 
realty, or any other property of any kind or description which may 
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be used by the Board for the purpose of carrying out its public health 
programs. Any property so donated for such purposes is to be used 
in carrying out the public health programs. 

(7) To acquire by purchase, devise or otherwise, such equipment, supplies 
and other property, real or personal, as shall be necessary to carry 
out the public health programs. 

(8) To continue the use of the official seal, the impression and descrip- 
tion of which are on file in the office of the Secretary of State. Copies 
of the records and proceedings and copies of documents and papers in 
the possession of the State Board may be authenticated with the 
seal of the Board, attested by the signature or a facsimile of the signa- 
ture of the State Health Director, and when so authenticated shall 
be received in evidence to the same extent and effect as the originals. 

(9) To disseminate to the general public, through any desirable and feasible 
means, information in all matters pertaining to public health; to 
purchase, print, publish, and distribute free, or at cost, documents, 
reports, bulletins and health informational materials. Money col- 
lected from the distribution of documents, reports, bulletins and health 
information materials shall remain in the Board to be used to re- 
place said materials. 

(10) To be the health advisors of the State, and to advise State officials 
in regard to the location, sanitary construction, and health manage- 
ment of all State institutions, and to direct the attention of the State 
to such health matters as in their judgment affect the industries, 
property, health, and lives of the people of the State. The staff 
shall make or cause to be made an inspection at least once in each 
year, and may at such other times as it may be requested to do so 
by the State Board of Public Welfare or other State agency or 
institution, of public institutions and facilities including those sub- 
ject to license or inspection by such State Board of Public Welfare 
or other State agency or institution. The staff shall make a report 
as to the health conditions of such agencies or institutions, with sug- 
gestions and recommendations, to their respective boards of directors 
or trustees and/or the licensing or inspecting authority; and it shall 
be the duty of the persons in immediate charge of said institutions or 
facilities to furnish all assistance necessary for a thorough inspection. 

(11) To be the nutrition advisors to the institutions owned and operated 
by the State, or any county, and to advise said institutions in regard 
to the nutritional adequacy of diets served to the patients or inmates 
therein. 

(12) To make a biennial report to the General Assembly through the 
Governorems LOS ecm 5/ aS ale) 


§ 130-12. Duties of the State Health Director.—The State Health 
Director shall have and exercise the following authorities and duties in addition 
to all other authorities and duties conferred upon him by the State Board of 
Health: 

(1) To be the secretary, treasurer, and executive officer of the State Board 
of Health. 


(2) With the approval of the State Board of Health, to establish such 
organizational units as he may deem necessary for the effective ad- 
ministration and enforcement of the public health laws, rules and 
regulations, and to abolish, change, or extend any organizational 
units so created or established. 

(3) To prescribe, with the approval of the State Board of Health, regu- 
lations not inconsistent with law for the government of the admin- 
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istrative staff, the conduct of its employees, the distribution and per- 
formance of its business, and the custody, use and preservation of 
the records, papers, books, documents, and property pertaining to 
the proper functioning of the State Board of Health and its admin- 
istrative staff. 

(4) By and with the approval of the State Board of Health, to hold hearings, 
administer oaths, subpoena witnesses and take testimony in all mat- 
ters relating to the exercise and performance of the powers and duties 
vested in or imposed upon the Board. 


Whenever the State Health Director is responsible for the performance of any 
act, he may authorize a responsible employee of the State Board of Health or a 
local health director to perform the action for him; provided, that the delegation 
by the State Health Director of the performance of any such action to a 
responsible employee shall not relieve the State Health Director from any 
responsibility placed upon him by this chapter. (1957, c. 1357, s. 1.) 


ARTICLE, 3. 
Local Health Departments. 


§ 130-13. County health departments. — Each county is hereby au- 
thorized to operate a health department. The policy-making body for the county 
health department shall be a county board of health composed of three or more 
ex officio and four public members. ‘The ex officio members are the chairman 
of the board of county commissioners; the mayor of the city or town which is 
the county seat (if there is no such mayor, then the clerk of the superior court 
of the county) and the mayors of all other incorporated cities within the juris- 
diction of the county health department which have a population in excess of 
15,000 according to the latest decennial census; and the county superintendent 
of schools. The public members, heretofore selected for staggered four-year 
terms by the ex officio members, are to include a licensed physician, a licensed 
pharmacist, a licensed dentist, and a public-spirited citizen. Beginning with 
January, 1958, the ex officio members shall hold a meeting the first week in 
January of each year for the purpose of electing or appointing a public member 
to fill the vacancy created by the expiration of the term of a public member. 
When any of the three specified public members, namely a physician, a dentist, 
or a pharmacist, cannot be elected because there is no such person resident in 
the county, such place shall be filled with a public-spirited citizen. The terms 
of all members of a county board of health holding office on the date of the 
passage of this chapter shall expire on the same date that their respective 
terms would have expired had this chapter not been passed. At the expiration 
of the terms of the present members their successors shall be elected or ap- 
pointed for a term of four years and until their successors have been duly 
elected or appointed and have qualified. 

Upon the formation of a new county health department, the ex officio mem- 
bers shall name the four public members; one of the public members of the 
county board of health shall be appointed for a term of one year, one for a term 
of two years, one for a term of three years, and one for a term of four years; 
thereafter, all appointments shall be for a term of four years. The county board 
of health shall elect its own chairman. The county health director shall act as 
secretary to the county board of health, and a majority of the members of the 
county board of health shall constitute a quorum. 

Those counties which now have special city-county boards of health, as au- 
thorized by any Private, Local, or Public-Local Act of the General Assembly, 
for the purpose of carrying on a joint health program, shall be exempted from 
the terms of this section, unless the special city-county board of health shall 
vote by a two-thirds majority of all members to dissolve said special board of 
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health, and shall so notify the State Health Director, in writing; in which event, 
the provisions of this section shall apply. 

All vacancies in the membership of the public members of the county board of 
health shall be filled by the ex officio members at the next meeting of the county 
board of health following the creation of the vacancy. In case any public mem- 
ber is a public official or officer, his duties as a member of said county board of 
health shall be deemed to be ex officio. Public members of any county bean of 
health shall be eligible for reelection or reappointment. (1901, c. 245, oe 
Rev.,08. 4444 19119 c.62, Ss. 9 Cs. s.4/004 | 19ST CR lde ACAI ee 185; 1945, 
COL O45: c. 1030, Sta 1947, 4/4 45°5'7 195 baiceO2 * 1957, ch 35 Aqua ) 

Local Modification.—Caldwell: 1939, c. Acts Not Upheld as Being Acts of De 


366; Cumberland: 1935, c. 159; 1943, c. 91; 
Moore: 1943, c. 326, s. 2; Nash: 1941, c. 6, 
Sule 

Constitutional. — This section is not re- 
pugnant to Article XIV, § 7, of the State 
Constitution, which forbids the holding of 
two offices by one man at the same time, 
but simply adds further duties to the of- 


Facto Officers—The acts of the Madison 
county board of health, created by ch. 322, 
Public-Local Laws of 1931, cannot be up- 
held on the ground that, notwithstanding 
the act is void, its members were de facto 
officers, since a de jure board of health for 
the county had been properly constituted 
under this section. Sams v. Board of 
Conirs) 207 INa Ceo 4 ie One) m5 20 


fices already created, which expire with the 
term of office of each. McCullers  v. 
Board,158 N. C.75 735. H28169(1911). 


§ 130-14. District health departments.—Under rules and regulations 
established by the State Board of Health, district health departments including 
more than one county may be formed in lieu of county health departments for 
each of the counties involved when the following condition or conditions exist: 


(1) When the funds derived from the tax levy made under the authority of 
G. S. 130-21 or such greater rate as the county may levy, plus avail- 
able State and other funds, are insufficient to provide a minimum 
standard health department of one medical officer, two nurses, one 
sanitarian, one clerk, and a regular dental program, or 


(2) When, in the opinion of the State Board of Health, special problems 
or special projects arise which can be handled more advantageously 
on a district basis and the consolidation is approved by the State 
Board of Health and the board of health of each county involved. 


Where two or more counties are combined into a district health department, 
the policy-making body for the district health department shall be a district 
board of health composed of three or more ex officio members and four public 
members. ‘The ex officio members shall be selected by the State Health Director. 
At least one of the ex officio members must come from each participating county, 
and the ex officio members shall include at least one chairman of a board of 
county commissioners, one mayor of a town which is the county seat, and one 
county superintendent of schools. The ex officio members shall be appointed 
during the first week of each December following the general election in which 
members of the General Assembly are elected and shall serve for a period of two 
years from and after the date of appointment. The public members are to 
serve four-year, staggered terms, with one member being elected by the ex 
officio members at an annual meeting during the first week of January of each 
year. One of the public members shall be a licensed dentist, one a licensed 
physician, one a licensed pharmacist, and the other shall be a public-spirited 
citizen. At least one public member must reside in each county, but not more 
than one half of the public membership may come from one county. If more 
than four counties form a district, an additional public member may be added 
for each county in excess of four. Where any of the three specified public 
members, namely, a physician, a dentist, or a pharmacist, cannot be elected 
because there is no such person resident in the counties, such place shall be filled 
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with a public-spirited citizen. The terms of all members of a district board of 
health holding office on the date of the passage of this chapter shall expire on 
the same date that their respective terms would have expired had this chapter 
not been passed. At the expiration of the terms of the present members, their 
successors shall be elected or appointed for the terms specified above and until 
their successors have been duly elected or appointed and have qualified. 


Upon the formation of a new district health department, the public members 
shall be appointed by the chairmen of the boards of county commissioners of 
the counties within the district, meeting jointly; one for a term of one year, one 
for a term of two years, one for a term of three years, and one for a term of 
four years. All appointments of the public members thereafter shall be made by 
the ex officio members and said appointments shall be for a term of four years. 
In cases where more than three counties are combined into a district, there 
shall be at least one ex officio member, who is a chairman of the board of county 
commissioners, a mayor of the town which is the county seat, or a county super- 
intendent of schools from each county. 

The district board of health shall elect its chairman. A majority of the mem- 
bers of the district board of health shall constitute a quorum and the district 
health director shall act as secretary to such board of health. 


All vacancies in the ex officio membership of a district board of health caused 
by death, resignation, or any reason other than expiration of a term, shall be 
filled by appointments made by the State Health Director. Such appointments 
shall be made from any of the public officers or officials specified above, and 
the duties of such public officials as members of said district board of health 
shall be ex officio duties. Appointments to fill vacancies of ex officio members 
shall be for the unexpired term of the member or members causing the vacancy 
or vacancies and shall extend until the time for the next regular appointments 
of ex officio members. All vacancies in membership of the public members of a 
district board of health shall be filled by the ex officio members at the next 
meeting of the district board of health following the creation of the vacancy. A 
member appointed to fill a vacancy of a public member shall be from the same 
county as the member causing the vacancy. In case any public member is a 
public officer or official, his membership and duties on the district board of health 
as a public member shall be deemed to be ex officio. 

In lieu of district boards of health as herein described, upon approval of the 
board of commissioners of each county in the district, counties forming or which 
have formed district health departments may establish and maintain separate 
county boards of health, organized as prescribed in G. §S. 130-13, to perform 
for their respective counties the functions in relation to the district health 
department which would have been performed by the district board of health 
had one been created, and each such board may maintain a separate budget. 
1957.00 1357,-s:, 1.) 

A district board of health is a creature of lature. State v. Curtis, 230 N. C. 169, 52 
the legislature and has only such powers S. E. (2d) 364 (1949). 
and authority as are given it by the legis- 


§ 130-15. Removal of board members.—Any member of a local board 
of health may be removed from office by the local board of health for cause. (1957, 
ral 357,0si11;) 


§ 130-16. Compensation of board members.—The members of a local 
board of health shall serve without compensation, except that they may receive 
eight dollars ($8.00) per diem for each day in attendance at a meeting of said 
board, plus necessary travel expenses; provided that this article shall not re- 
peal any local act or acts which authorize compensation to members of a local 
board of health in excess of eight dollars ($8.00) per diem plus necessary travel 
Senses (1 95/1 crad 3070S, 13)) 
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130-17. Powers and duties of local boards; expenditures.—(a) 
The local boards of health shall have the immediate care and responsibility of 
the health interests of their city, county or district. They shall meet quarterly, 
and any three members of the board, or the chairman of the board, shall be au- 
thorized to call a special meeting of the board, through the local health director, 
whenever in their or his opinion the public health interests of the city, county or 
district require it. All expenditures shall be made in accordance with appropria- 
tions duly made under the provisions of the County Fiscal Control Act. 


(b) The local boards of health shall make such rules and regulations, not in- 
consistent with law, as are necessary to protect and advance the public health. 
Where such rules and regulations deal with subject matter also covered by rules 
and regulations of the State Board of Health, and there is an emergency, or a 
peculiar local condition or circumstance, requiring such action in the interest 
of public health, the rules and regulations of the local boards may be more strin- 
gent, but not less stringent, than those of the State Board. In other instances 
where there is a conflict between the rules and regulations of the State Board and 
the local boards, the rules and regulations of the State Board shall prevail. All 
tules and regulations heretofore adopted by a local board of health shall remain 
in full force and effect until repealed by said local board of health or super- 
seded by rules and regulations duly adopted by said local board of health. 


(c) The rules and regulations of a local board of health shall apply to munic- 
ipalities within the area over which the local board has jurisdiction, but the local 
board (other than a city board of health) shall not enact any rules and regula- 
tions applying to one municipality only, except where circumstances peculiar to 
that municipality require more stringent rules and regulations. Where municipal 
ordinances deal with subject matter also covered by rules and regulations of a 
local board of health having jurisdiction over an area which includes the munici- 
pality, and there is an emergency, or a condition or circumstance peculiar to the 
municipality requiring such action in the interest of public health, the municipal 
ordinance may be more stringent, but not less stringent, than the rules and regu- 
lations of the local board of health. In other instances where there is a conflict 
between the rules and regulations of the local board and the municipal ordinance, 
the rules and regulations of the local board of health shall prevail. 


(d) Before any rules and regulations of a local board of health, or any amend- 
ments or alterations thereof, hereafter adopted, amended, or altered, shall have 
the force and effect of law, they shall be posted at the courthouse door of each 
county within the jurisdiction of the board of health, and published at least once 
a week for two successive weeks in a newspaper having general circulation within 
the area over which the board of health has jurisdiction. (1901, c. 245, s. 3; Rev., 
Seda sa) Ol Uc Oc ica moses 005.3 [95/8 cml eh acm) 


Limited Powers. — County boards of Champion yv. Vance County Board of 


health and other administrative agencies, 
being creatures of statute, have only such 
powers as are conferred upon them by 
statute, either expressly or by necessary 
implication. Champion v. Vance County 
Board jof# Health, 2219 NinGwcoatOno Ee 
(2d) 239 (1942). 

This section gives no power to tax, 
nevertheless, it indicates that a county 
board of health is a subordinate govern- 
mental agency which of necessity must de- 
rive funds either from the State or county, 
or both, with which to pay salaries or 
other expenditures required in carrying 
on the health program of the State. 


Health, 221: N. C. 96, 19S. Ed yeez9 
(1942). 

Findings of Board Not Final—vThe find- 
ing of the county board of health that the 
maintenance of a cemetery upon the water- 
shed is a nuisance to the public health has 
not the same force as the positive declara- 
tions of statute, and ‘t may be shown in 
answer to a notice to show cause why an 
injunction should not be continued to the 
final hearing that the particular cemetery, 
as maintained, was not a nuisance entitling 
the plaintiff to injunctive relief. Board of 
Health v. Lewis, 196 N. C. 641, 146 S. E. 
592 (1929). 
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§ 130-18. Health director.—Each local board of health shall elect a health 
director meeting the qualifications set forth by the Merit System Council and 
subject to the provisions of chapter 126 of the General Statutes. Each local board 
of health may terminate the services of such local health director, subject to the 
provisions of chapter 126 of the General Statutes of North Carolina. Emergency 
and temporary appointments of a local health director may be made, when nec- 
essary, with the approval of the State Health Director. When, in the case of a 
vacancy, the local board of health fails for a period of sixty days or more to elect 
a health director, the State Health Director may appoint a health director to fill 
the vacancy. The health director so appointed shall serve until the local board of 
health elects a health director. (1957, c. 1357, s. 1.) 


§ 130-19. Powers and duties of health director.—The local health di- 
rector shall be the administrative head of the local health department, under the 
local board of health, and shall devote his full time to public health work, per- 
forming such duties as may be prescribed by law, by the local board of health, 
and by the State Board of Health. The local health director shall have general 
quarantine and sanitation authority, not inconsistent with State law, within the 
area which he serves. He shall disseminate public health information and promote 
the general public health. The county and city boards of education, the county 
and city superintendents of schools, the principals and teachers in the public 
schools, and the local health director shall cooperate to the end that better health 
will be promoted among the school children of the area served by such local health 


dijectOnnn( 10 9/,,0Ce 1 85 /esy- 1) 


§ 130-20. Abatement of nuisances.—Whenever and wherever a nuisance 
shall exist which in the opinion of the local health director is dangerous to the 
public health, it shall be his duty to notify in writing the person or persons re- 
sponsible for its continuance, of the character of the nuisance and the means of 
abating it. The person or persons so notified shall proceed to abate the nuisance; 
provided that the person or persons so notified, within a reasonable time may ap- 
peal from the decision of the local health director to the local board of health. 
Upon receipt of notification of such appeal the local board of health shall grant 
a hearing, and if upon hearing of the matter, the local board of health finds that 
a nuisance does exist which is dangerous to the public health, then the person or 
persons responsible for the nuisance shall promptly proceed to abate it; provided 
that such person or persons may appeal from the decision of the local board of 
health to the superior court. If the person or persons responsible for the nuisance 
fails to abate it after notification by the local health director or after order to 
do so by the local board of health upon appeal to it or after order to do so by 
the superior court upon appeal to it, he shall be guilty of a misdemeanor. 


Whenever and wherever a nuisance shall exist which is dangerous to the pub- 
lic health and such nuisance is of a character as to require in the interest of the 
public health immediate abatement or discontinuance the local health director may 
bring a proceeding in the superior court of the county in which the nuisance exists 
for the abatement of such nuisance and the superior court may upon hearing 
and for good cause shown enjoin the continuance of the condition creating the 
nuisance, irrespective of all other remedies .at law. (1893, c. 214, s. 22; Rev., ss. 
eee ae CHOZSShric al alos Pome leer 3} C a5 essa 0/ le 70722 51957, 
Cc: esol) 


Sufficient Evidence of a Nuisance.— 
Evidence that a stable is within four feet of 
a dwelling house, and because of its filthy 
condition those occupying the house were 
unable to eat, and the health officer has 
given notice to abate the nuisance, is suf- 
ficient to convict under this section. State 


v Wilkes, 170 N. C. 735, 87 S. E. 48 (1915). 

Power to Burn Dwellings. — Neither 
town nor county commissioners have au- 
thority under this section to burn a resi- 
dence house to prevent the spread of con- 
tagious and infectious diseases. But in 
case they exceed their authority and burn 
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a house no action will lie against them, in application of the general rule that a mu- 
their official capacity, their liability, if any, nicipality is not liable for the torts com- 
is personal. Prichard v. Board, 126 N. C. mitted by its agents or officers. 

908, 36 S. E. 353 (1900). This is a specific 


§ 130-21. Special tax for health purposes.—The board of county com- 
missioners of each county is hereby authorized to levy at any time a special 
tax for the preservation and promotion of the public health. This includes au- 
thority to appropriate annually and from time to time public monies for the 
maintenance and operation of a health department, and authority to appropriate 
annually and from time to time public funds for the purchase, acquisition, erec- 
tion, maintenance, alteration and repair of a building or buildings necessary to 
house and quarter a local health department; expenditures for all of these pur- 
poses are hereby declared to be necessary expenses, and the special approval of 
the General Assembly to levy special taxes therefor is hereby given. (1957, c 


LS5/, 1s 15) 

Establishing Public Hospitals. — See ments.—See Atlantic Coast Line R. Co. v. 
Armstrong v. Board, 185 N. C. 405, 117 S. Lenoir County, 200 N. C. 494, 157 S. E. 610 
E 388 (1923). (igh). 


Maintenance of Public Welfare Depart- 


§ 130-22. Municipal health departments. — The governing authorities 
of each city and town in North Carolina shall have the power and authority to 
appropriate annually and from time to time public monies for the maintenance 
and operation of a health department, including those which have heretofore been 
created and are existing as a joint city and county department of health, and to 
appropriate annually and from time to time public funds for the purchase, ac- 
quisition, erection, maintenance, alteration and repair of a building or buildings 
necessary to house and quarter such health department; expenditures for all of 
these purposes are hereby declared to be necessary expenses, and the special ap- 
proval of the General Assembly to levy special taxes therefor is hereby given. 


(1957 5 C51 357 marie) 


§ 130-23. County physician.—The county commissioners of each county 
are authorized to employ a county physician. The person employed to perform 
the duties of county physician shall not be required to take an oath, and shall not 
be required to post bond, shall serve at the will of the county commissioners, and 
shall not be deemed to be holding a public office within the meaning of article 14, 
§ 7 of the Constitution of North Carolina. The salary of the county physician 
shall be paid by the board of county commissioners at such time and in such sum 
or amount as may be mutually agreed upon between the board of county commis- 
sioners and the county physician. The county physician shall have the right to 
employ any other regularly licensed physician of his county to perform any or 
all of the duties pertaining to his function when, in his judgment, it is desirable 
to do so; but the terms under which said physician is employed by the county 
physician shall be approved by the board of county commissioners. The board of 
county commissioners shall prescribe the duties, not inconsistent with law, the 
county physician is to perform. The person employed as county physician may be 
appointed as county medical examiner under the provisions of G. S. 130-197. 
The county commissioners of each county are authorized to require the local health 
director to serve as county physician. (1901, c. 245, s. 3; Rev., s. 4445; 1911, c. 
62; swll; 1913; :c. 181; s825.CiSs.7 7069: 195550197263 1957) co 135/70 

Fixing Compensation of County Phy- 75, 73 S. E. 816 (1911); Halford v. Senter, 
sician.—See McCullers v. Board, 158 N. C. 169 N. C. 546, 86 S. E. 525 (1915). 
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ARTICLE 4, 
Incorporation of Health Codes by Reference. 


§ 130-24. Adoption of health codes by reference.—The State Board 
of Health, or any local board of health may, in its rules and regulations promul- 
gated under authority of this chapter, adopt by reference a code or any parts 
thereof, without setting forth in full the code or parts thereof, provided that 
copies of such code or such parts thereof and any related documents are filed in 
accordance with G. §. 130-25. The requirements of this chapter regarding the 
publication and posting of rules and regulations shall not apply to any code or 
parts of any code or related documents adopted by reference in any rules and 
regulations. For the purposes of this article, “code’’ means a printed code, regu- 
lation or set of regulations, standard or set of standards, or ordinances prepared 
as a model or standard concerning, affecting, or relating to a subject regulated 
in the interests of the public health. “Related documents”, as herein used, means 
any printed document or part thereof adopted by reference in a code directly, or 
by successive adoptions by reference through other printed documents. “Printed” 
includes lithographing and any other method of duplicating. (1957, ¢. 1357, s. 1.) 


§ 130-25. Filing of codes adopted by reference.—Copies of such code 
or such parts thereof and the related documents adopted by reference under the 
provisions of this article shall be filed by the State Board of Health with the Sec- 
retary of State as required by G. S. 143-195, or shall be filed by the local boards 
of health with the clerk of the superior court in the county, or counties, within 
the jurisdiction of the local board of health. (1957, c. 1357, s. 1.) 


§ 1380-26. Changes in codes adopted by reference. — Changes in any 
code or related documents incorporated by reference into the rules and regula- 
tions of the State Board of Health or local boards of health shall not alter or 
affect the rules and regulations until the change has been adopted by the State 
Board of Health or local board of health as a part of its rules and regulations. 


GHO57etc2135/07s: 17) 


ARTICLE 5, 
Mental Health Outpatient Clinics. 


§ 130-27. Designation of State Board of Health.—The State Board of 
Health is hereby designated as the State’s mental health authority for purposes 
of administering federal funds allotted to North Carolina under the provisions of 
the National Mental Health Act and similar federal legislation pertaining to mental 
health activities. The State Board of Health is further designated as the State 
agency authorized to establish and administer minimum standards and require- 
ments for mental health clinics as condition for participation in federal-State 
grants-in-aid, and is authorized to promote and develop community mental health 
outpatient clinics in accordance with the State policy hereafter expressed: Pro- 
vided, that nothing in this article shall be construed to prohibit the operation of 
outpatient mental clinics by the North Carolina Hospitals Board of Control un- 
der the provisions of G. S. 122-11.6, or the operation of an outpatient mental clinic 
at the North Carolina Memorial Hospital.in Chapel Hill. (1955, c. 155, s. 1; 
1OD/ Cl 3o/, Sl.) 


§ 130-28. State policy.—lIt shall be the policy of the State to develop pro- 
grams pertaining to mental health clinics and related activities in accordance with 
the traditional State-local partnership in health affairs. It shall be the policy of 
the State to promote the establishment of mental health outpatient clinics only in 
those localities which have shown a readiness to contribute to the financial sup- 
port of such clinics, assisted by federal and State grants-in-aid to the extent avail- 


aplem(l Ojo cul So use lb 81957, ch13574. 5.117) 
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§ 130-29. Authority of local governmental units.—The governing au- 
thorities of local governmental units are authorized to appropriate funds for the 
support or partial support of outpatient mental clinics which serve such locali- 
ties whether or not the facilities of the clinic are physically located within the 
boundaries of such cities, towns or counties, and whether or not such clinics are 
owned or operated by the local governmental units, and such support or partial 
support is hereby declared to be a necessary expense within the meaning of 
article’ VII, $7 of the North Carolina Constitutions (1955, ce195,,s.)1;5195/7ene 
135/35) 


ARTICLE 6. 
State Laboratory of Hygiene. 


§ 130-30. Laboratory established. — For the better protection of the 
public health there is established under the control and management of the State 
Board of Health a State Laboratory of Hygiene. (1905, c. 415; Rev., s. 3057; 
19078 ce. 7214884" 19 biice62 as 56s1 Crores Ube Oo/A.1c: 1357, S. 1. ) 


§ 130-31. To analyze potable waters.—The State Board of Health shall 
cause to be made monthly examinations of samples from all the public water sup- 
plies of the State. Any water supply furnishing potable water to ten or more 
residences or businesses or combination of residences or businesses, shall be 
deemed a public water supply. The laboratory shall also examine monthly samples 
of all waters sold within the State in bottle or other package, and of all spring 
waters maintained for human consumption in connection with any hotel, park, or 
resort within the State. However, such spring waters need be examined only 
during periods when such hotels, parks, or resorts are open for the accommodation 
of the public. The State Board of Health shall also examine any other waters 
when a specimen is sent to the State Laboratory of Hygiene by a local health di- 
rector or a licensed physician. 

When examinations made pursuant to this article disclose that any waters con- 
tain intestinal microorganisms or other evidence of contamination, immediate no- 
tice shall be given to the suppliers of such waters, and such waters shall there- 
after be examined at least weekly until evidence of contamination is no longer 
present. The State Board of Health may order the cessation of the supplying 
of water found to be contaminated, when such action is necessary for the pro- 
tection of the public health. (1905, c. 415; Rev., s. 3057; 1907, cc. 721, 884; 
POU 5.02.02, <8.1503.Ca es /05 asm O07, CLIO /eiselay) 


§ 130-32. Fees for analyzing waters.—The State Board of Health shall 
collect from every supplier of water from a public water supply as defined in 
G. S. 130-31 and from every supplier of water in bottles or otherwise, an annual 
examination fee, payable quarterly, to be determined as follows: Where the gross 
sales for the previous year are two thousand dollars ($2,000.00) or more, the 
annual fee is to be sixty-four dollars ($64.00); where the gross sales for the 
previous year are one thousand five hundred dollars ($1,500.00) or more but less 
than two thousand dollars ($2,000.00), the annual fee is to be fifty dollars 
($50.00) ; where the gross sales for the previous year are one thousand dollars 
($1,000.00) or more but less than one thousand five hundred dollars ($1,500.00), 
the annual fee is to be forty dollars ($40.00); where the gross sales for the 
previous year are five hundred dollars ($500.00) or more but less than one thou- 
sand dollars ($1,000.00), the annual fee is to be thirty dollars ($30.00) ; where 
the gross sales for the previous year are two hundred and fifty dollars ($250. 00) 
or more but less than five hundred dollars ($500.00), the annual fee is to be 
twenty dollars ($20.00) ; where the gross sales for the previous year are less than 
two hundred and fifty dollars ($250.00), the annual fee is to be fifteen dollars 
($15.00). For any spring connected with a hotel, park or resort, an annual exam- 
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ination fee of fifteen dollars ($15.00) shall be charged, in addition to the fees 
named above for spring water sold in bottle or otherwise. 

In cases where water is supplied without charge, the fee for the water inspec- 
tion shall be the same as if the supplier had charged each residence or business 
one dollar ($1.00) per month for the water supplied. 

When any person, firm or corporation is delinquent in the payment of the fees 
provided by this article, the State Health Director shall notify the Attorney Gen- 
eral of such delinquency. The Attorney General may institute an action in the 
superior court of the county in which such delinquent person, firm or corpora- 
tion resides or is situate for the collection of said delinquent fees. Any judgment 
rendered against a delinquent in such an action shall constitute a lien as provided 
by the terms of G. S. 1-234. (1905, c. 415; Rev., s. 3057; 1907, cc. 721, 884; 
bo let eer. G2 sn 36:5 Ce Ss19 4059 819356 1340551957 eer 1357, %sn 13) 


§ 130-33. Duty of seller to make reports and transmit samples.— 
Every person, firm, or corporation supplying water, as set forth in G. S. 130-31, 
shall file with the treasurer of the State Board of Health annually in the month 
of January an affidavit as to the gross amount received from sales of water for the 
previous calendar year, unless such person, firm or corporation is paying the 
maximum fee for that year; or, if water were supplied without charge, the gross 
amount computed on the basis of the second paragraph of G. S. 130-32. Failure 
to file such affidavit within the time prescribed shall subject the person, firm or 
corporation to the maximum fee for the current year. 

Samples shall be transmitted within five days of receipt of sterilized containers 
from the State Laboratory of Hygiene. Transportation charges shall be paid by 
the sender. In the case of bottled waters, the State Board of Health is authorized 
to examine samples purchased by it in the open market, in addition to those fur- 
nished the Board under the provisions of this article. (1911, c. 62, s. 36; C. S., 
67/0004 19575 1357) sih1:) 


§ 130-34. Nonresidents’ fees.—Any nonresident person or firm, or for- 
eign corporation who shall sell or offer for sale any water for consumption in this 
State shall pay the same examination fees as are paid by resident sellers; pro- 
vided, that satisfactory evidence of purity furnished by the state health labora- 
tories of other states agreeing to reciprocate in the matter with this State shall be 
seceptedsinalicn oL.the Jicense fees, (19D c.162,.s.36;C, 55.5. 7/061; 1957, .c. 
U3D/assals) 


§ 130-35. To make other examinations.—The State Board of Health 
is authorized to make in its laboratory such other examinations as the public health 
MiaveLCdUilemm (Hl OO/s Cel, S. ls) 


ARTICLE 7. 
Vital Statistics. 


§ 130-36. State Board of Health to enforce regulations.—The State 
Board of Health shall have charge of the registration of births and deaths, shall 
prepare the necessary instructions, forms and blanks for obtaining and preserv- 
ing such records, and shall procure the faithful registration of the same in each 
local registration district as constituted in the succeeding section, and in the Cen- 
tral Office of Vital Statistics at the capital of the State. The said Board shall be 
charged with the uniform and thorough enforcement of the provisions of this 
article throughout the State, and shall from time to time recommend to the Gen- 
eral Assembly any additional legislation that may be necessary for this purpose. 
We aCe LOO tsrel C5 -, 8. /COO las / 2 Coos. S41) 


§ 130-37. State Registrar. — The State Health Director shall be State 
Registrar of Vital Statistics, and shall have general supervision over the Central 
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Office of Vital Statistics, which is hereby established. (1913, c. 109, s. 2; C. S., 
Se 708861955,%c, Oo esos OSTA clon 7 esate) 


130-38. Registration districts.—For the purposes of this article, the 
State shall be divided into local registration districts as follows: Each city or in- 
corporated town with a population of twenty-five hundred (2500) or over ac- 
cording to the latest decennial census, each township, each county, and each area 
served by a local health department, or any combination of the above govern- 
mental units, as designated by the State Registrar. (1913, c. 109, s. 3; C. S,, 
S708 Los eC EOD LIS AO wl O07 G.Looy monly) 


§ 130-39. Control of State Registrar over local districts.—The State 
Registrar shall have authority to abolish or consolidate existing registration dis- 
tricts, and/or create new districts when economy and efficiency and the interests 
of the public service may be promoted thereby. (1933, c. 9, s. 3; 1957, c. 1357, 
Sela) 


§ 130-40. Appointment of local registrar.—Whenever the State Board 
of Health fails to exercise the authority granted to it under the provisions of 
G. S. 130-41 to designate and appoint the local health director as local registrar 
for a county, the chairman of the board of county commissioners of such county 
shall appoint a local registrar of vital statistics for each incorporated city or town 
of twenty-five hundred (2500) population and over and for each township or any 
combination thereof in his county, and shall notify the State Registrar in writ- 
ing of the name and address of each local registrar so appointed. The term of 
office of each local registrar so appointed shall be four years, beginning with the 
first day of January of the year for which the local registrar is appointed, and 
until his successor has been appointed and has qualified, unless such office shall 
sooner become vacant by death, disqualification, operation of law, or other cause. 
Any vacancy occurring in the office of local registrar of vital statistics shall be 
filled for the unexpired term by the chairman of the board of county commis- 
sioners, except where the local health director is appointed under the provisions of 
G. S. 130-41. On the making of such appointment, the chairman of the board of 
county commissioners shall notify the State Registrar, in writing, of the name 
and address of the local registrar so appointed. At least ten days before the ex- 
piration of the term of office of any local registrar appointed under the pro- 
visions of this section, a successor shall be appointed by the chairman of the board 
of county commissioners. Except for local health directors serving as local reg- 
istrar, each local registrar shall be a bona fide resident of the local registration 
district for which he is appointed; and removal from the district shall terminate 
his appointment. (1913, c. 109, s. 4; 1915, ¢. 20: CS.) s. 7089; 1955", C5iiec 
OBI 57/ HC aloes) 


§ 130-41. Local health director may act as registrar. — The State 
Board of Health shall have authority and power to designate and appoint the 
local health director as registrar for the area over which he has jurisdiction, or 
any fractional part or parts thereof, when such action shall be deemed wise. In 
such case, the fees accruing from the vital statistics registration service, where 
such service is performed by the local health director under such appointment, 
shall be used by the local health department for health services. (1933, c. 9, s. 3; 
155 en05 livss/ 219578 Cal S57 Ve) 


§ 130-42. Removal of local registrar.—Any local registrar who, in the 
judgment of the State Registrar, fails or neglects to discharge efficiently the du- 
ties of his office as laid down in this article, or who fails to make prompt and com- 
plete returns of all births and deaths, as required by this article, shall be forth- 
with removed from his office by the State Registrar, and such other penalties may 
be imposed as are provided under the provisions of this article. (1913, c. 109, s. 


Bt SA7 0901957, cls 9 /eucre lan} 
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§ 130-43. Appointment of deputy and sub-registrars. — Each local 
registrar shall, immediately upon his acceptance of appointment as such, ap- 
point a deputy, whose duty it shall be to act in his stead in case of absence, ill- 
ness, or disability, and such deputy shall in writing accept such appointment, 
and be subject to all rules and regulations governing local registrars. When it 
may appear necessary, the local registrar is hereby authorized, with the approval 
of the State Registrar, to appoint one or more suitable persons to act as sub- 
registrars, who shall be authorized to receive certificates and to issue burial- 
transit permits in and for such portions of the district as may be designated; and 
each sub-registrar shall enter the date the certificate was received by him and 
shall forward all certificates to the local registrar of the district within ten days, 
and in all cases before the third day of the following month: Provided, that each 
sub-registrar shall be subject to the supervision and control of the State Registrar 
and may be by him removed for neglect or failure to perform his duties in ac- 
cordance with the provisions of this article or the rules and regulations of the 
State Registrar, and he shall be subject to the same penalties for neglect of du- 
tiesiacmther local recistrar, (1913) em100ss, 4°1C. 5.) .s.0/091] 3/1955, c. 951) 5.8; 
TIS /erCmt 50/.8S.. |: ) 


§ 130-44. Burial-transit permit authorizing burial or other dispo- 
sition of body.—The body of any person whose death occurs in this State, or 
which shall be found dead therein, shall not be interred, deposited in a vault or 
tomb, cremated or otherwise disposed of, or removed from or into any registra- 
tion district, or be temporarily held pending further disposition more than seventy- 
two hours after death, unless a burial-transit permit authorizing a burial, re- 
moval, or other disposition thereof shall have been properly issued by the local 
registrar of the registration district in which the death occurred or the body was 
found. No such burial-transit permit shall be issued by any registrar until a com- 
plete and satisfactory certificate of death has been filed with him as hereinafter 
provided unless otherwise authorized by the State Registrar. No dead body may 
be transported into a registration district in North Carolina for burial or other 
disposition unless accompanied by a burial-transit permit issued in accordance with 
the law and health regulations of the place where the death occurred. Such permit 
shall be authority for burial or other disposition of the body. No local registrar shall 
receive any fee for the issuance of burial-transit permits under this article. (1913, 
Ga OD Bate ao Oe lO+ ns. 1s Ci Ops Uoes 1955 164901. SO 1957" ¢ 41357, 
Mel) 


§ 130-45. Fetal deaths to be registered.—A stillborn child shall be reg- 
istered as a fetal death on a fetal death (stillbirth) certificate when the child 
has advanced to at least the twentieth (20th) week of uterogestation. The fetal 
death certificate shall contain such information as may be prescribed by the State 
Registrar. A burial-transit permit shall be required prior to any final disposition 
of the fetus, or prior to removing the fetus from or into any registration district. 
The medical certificate of the cause of death shall be signed by the attending 
physician, if any, and shall state the cause of fetal death. When a fetal death is 
attended by a midwife, the midwife shall sign as the attendant, but shall not sign 
the medical certificate of fetal death; but such cases, and fetal deaths occurring 
without attendance of either physician or midwife, shall be treated as deaths with- 
out medical attendance as provided for in G. S. 130-47. (1913, c. 109, s. 6; C.S., 
Bee Oa oj eno eee 1901 CoO ecm 1 Oo ce Oot sri) 195/46 13571s. 1.) 


§ 130-46. Contents of death certificate.—The certificate of death shall 
contain, as a minimum, those items prescribed and specified on the standard cer- 
tificate of death as prepared by the national agency in charge of vital statistics 
except as the same may be changed or amended by the North Carolina State 
Registrar of Vital Statistics. 
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The personal and statistical particulars shall be authenticated by the signature 
of the informant, who may be any competent person acquainted with the facts. 

The statement of facts relating to the disposition of the body shall be signed 
by the undertaker or person acting as such. 

The medical certificate shall be made and signed by the physician, if any, who 
last treated the deceased for the disease or injury which caused death, and such 
physician shall specify the time in attendance, the time he last saw the deceased 
alive, and the hour of the day at which death occurred, and he shall further state 
the cause of death. Indefinite and unsatisfactory terms, denoting only symptoms 
of disease or conditions resulting from disease, will not be held sufficient for the 
issuance of a burial-transit permit; and any certificate containing any such in- 
definite or unsatisfactory terms, as defined by the State Registrar, shall be re- 
turned to the physician or person making the medical certificate for correction 
and more definite statement. In deaths in hospitals, institutions, or of nonresi- 
dents, the physician shall supply the information required above, if he is able to 
do so, and may state where, in his opinion, the disease was contracted. (1913, c. 
109, s.7; C.S., s27094% 1949, e161, s..15,1955, cy 9515 sellin O57 es ooo 


§ 130-47. Death without medical attendance; duty of undertaker 
and officials.—In case of death occurring “without medical attendance, it shall 
be the duty of the undertaker or person acting as such to notify the local registrar 
of such death, and when so notified the registrar shall, prior to the issuance of 
the burial-transit permit, inform the local health director and refer the case to 
him for immediate investigation and certification; provided, the board of county 
commissioners of any county may designate the coroner to perform such duties 
in lieu of the local health director, if the coroner is a licensed physician, and 
when such designation is made by the board of county commissioners, the reg- 
istrar shall, prior to the issuance of the burial-transit permit inform the coroner 
and refer the case to him for immediate investigation and certification. When any 
board of county commissioners designates the coroner to perform such duties 
in lieu of the local health director, the board of county commissioners may pay 
the coroner a fee or salary for such investigation, in an amount to be determined 
by the board of county commissioners. Nothing herein contained shall prevent 
any medical examiner appointed under the provisions of article 21 of this chap- 
ter from making such investigation and certification when required to do so un- 
der the provisions of said article. When there is no medical examiner, local health 
director or person acting as local health director, the registrar shall refer the 
case to the coroner or other proper officer for investigation and certification, who 
shall make the certificate of death required for a burial-transit permit, stating 
therein the name of the disease causing death; or, if from external causes, (1) 
the means of death, and (2) whether (probably) accidental, suicidal, or homicidal ; 
and shall, in any case, furnish such information as may be required by the State 
Registrar in order properly to classify the death. (1913, c. 109, s. 8; C. S., s. 7095; 
1951, c 1091s. 2 1955 se 1OVi2as A 1957.culs5/ emia) 


§ 130-48. Preparation of death certificates for members of the 
armed forces dying outside of the United States.—The State Registrar of 
Vital Statistics, upon presentation of an official notice of death from the United 
States government for a member of the armed forces dying outside of the United 
States, shall prepare a death certificate showing such facts pertaining to such 
death as may be available from the government notice. Such certificate shall be 
placed on file in the office of the State Registrar and shall be permanently pre- 
served. The State Registrar of Vital Statistics shall forward a copy of such cer- 
tificate to the register of deeds of the county of the last known residence of such 
deceased person. Certified copies of such certificates shall be prepared by the State 
Registrar or his duly authorized agent, upon request and such copies shall be ac- 
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cepted as prima facie evidence of the facts stated therein. (1949, c. 174; 1957, 
Cel oo7 sel.) 


§ 130-49. Undertaker to file death certificate and obtain burial- 
transit permit.—The undertaker or any other person disposing of or removing 
a dead body or the remains, shall file the certificate of death, or fetal death, with 
the local registrar of the district in which the death occurred. He shall obtain a 
burial-transit permit prior to any disposition or removal of the body or remains. 
He shall file the certificate of death or fetal death with the local registrar prior 
to obtaining the burial-transit permit unless otherwise authorized by the State 
Registrar. He shall obtain the required personal and statistical particulars from 
the person best qualified to supply them, over the signature and address of his 
informant, and shall present the certificate to the attending physician, if any, and 
if none to the medical examiner, local health director or coroner, as directed by 
the local registrar, for the medical certificate of the cause of death and other par- 
ticulars necessary to complete the record, as specified in G. S. 130-46 and 130-47. 
He shall then state the facts required relative to the date and place of burial, over 
his signature and with his address, and present the completed certificate to the 
local registrar in order to obtain a burial-transit permit for burial, removal or 
other disposition of the body. He shall deliver the burial-transit permit to the per- 
son in charge of the place of burial, before interring or otherwise disposing of the 
body; or shall attach the burial-transit permit to the box containing the corpse, 
when shipped by any transportation company, this burial-transit permit to accom- 
pany the corpse to its destination, where, if within the State, it shall be delivered 
fomhespersourim charge.ot the place oti buriain( 1913)cn 1095s, 9;'C.S., s. 7096; 
LOS omCmOo swt 2 1957, c. 1357.75. 1.) 


§ 130-50. Sales of coffins or caskets regulated.—Every person, firm, 
or corporation selling a coffin or casket shall keep a record showing the name of 
the purchaser, purchaser’s post-office address, name of deceased, date of death, 
and place of death of deceased, which record shall be open to inspection of the 
State Registrar or his agent at all times. On the first day of each month the person, 
firm, or corporation selling coffins or caskets shall report to the State Registrar 
each sale for the preceding month, on a blank provided for that purpose. But no 
person, firm, or corporation selling coffins or caskets to dealers or undertakers only 
shall be required to keep such record, nor shall such report be required from under- 
takers when they have direct charge of the disposition of a dead body. Every 
person, firm, or corporation selling a coffin or casket at retail, and not having 
charge of the disposition of the body, shall enclose within the casket a notice 
furnished by the State Registrar, calling attention to the requirements of the 
law, a blank certificate of death, and the rules and regulations of the State Board 
of Health concerning the burial or other disposition of a dead body. (1913, c. 
ROO MeO et 51/0/1957, c, 135/ncml) 


§ 130-51. Contents of burial-transit permit.—The burial-transit per- 
mit shall contain, as a minimum, those items prescribed and specified by the na- 
tional agency in charge of vital statistics except as the same may be amended or 
changed by the North Carolina State Registrar of Vital Statistics. (1913, c. 109, 
BLO Go ns 0955 1995. ce O51er si ie 19576 cn l357) S22 1%) 


§ 130-52. Interment without burial-transit permit forbidden.—No 
person in charge of any premises in which interments are made shall inter or 
permit the interment, disinterment, or other disposition of any body unless it is 
accompanied by a burial-transit permit, as herein provided. Such person shall 
endorse upon the burial-transit permit the date of interment, or disinterment over 
his signature, and shall return all burial-transit permits so endorsed to the local 
registrar of his district within ten days from the date of disposal. He shall also 
keep a record of all bodies interred or otherwise disposed of on the premises 
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under his charge, in each case stating the name of each deceased person, place of 
death, date of burial or disposal, and the name and address of the undertaker ; 
which record shall at all times be open to official inspection. When burying a body 
in a cemetery or burial ground having no person in charge, the undertaker, or 
person acting as such, shall sign the burial-transit permit, giving the date of burial, 
and shall write across the face of the burial-transit permit the words “No person 
in charge,” and file the burial-transit permit within ten days with the registrar of 
the district in which the cemetery -is Jocated, (1913, c. 109, sy lig Cosme 
AUSF 1955, 6.29091, 53640907 Cretan sae) 


§ 130-52.1. Registration of divorces and annulments; duty of clerk 
of court granting divorce, etc.; costs and fees; copies of record.—On 
or before the fifteenth day of each month the clerks of the superior courts of this 
State and the clerks of all other courts authorized by law to grant divorces or an- 
nulments of marriage shall transmit to the Office of Vital Statistics of the State 
Board of Health in Raleigh, on forms prescribed and furnished by it, a record of 
each and every decree of divorce or annulment granted by the said courts 
during the preceding calendar month, giving the names of the parties and such 
other data as may be required by such forms. The sum of one dollar ($1.00) shall 
be taxed as a part of the costs in the causé in which the decree of divorce or 
annulment is granted and the same shall be collected by the clerk of the court as 
costs. With each monthly report, the clerk shall also transmit to the Office of 
Vital Statistics one half of the cost above provided for, to be used to recompense 
the State partially for the expense of filing and keeping such records. Upon re- 
quest, the Office of Vital Statistics shall furnish a true copy of any such record, 
which may be, but is not required to be, photographic, upon the payment to the 
office of a fee of one dollar ($1.00), and such true copy shall be competent evi- 
dence in any court or other proceeding in this State with like force and effect as 
the original. The moneys received by the office pursuant to this section shall be 
turned over to the State Treasurer and paid into the General Fund of the State. 
The Office of Vital Statistics is hereby authorized and empowered to do all 
things necessary to implement and carry out the provisions of this section. (1957, 


C1.983)) 


§ 1380-53. Registration of births.—The birth of every child born in this 
State shall be registered as hereinafter provided: (1913, c, 109;°s)12;.C ones: 
TAO 2195/7 Son tcmele) 


§ 130-54. Birth certificate to be filed within five days.—Within five 
days after the date of each live birth there shall be filed with the local registrar 
of the district in which the birth occurred a certificate of such birth, which certifi- 
cate shall be upon the form adopted by the State Board of Health, with a view 
of procuring a full and accurate report with respect to the contents prescribed in 
G. S. 130-58. Where a physician, midwife, or person acting as midwife, was in 
attendance upon the birth, it shall be the duty of such person to file the required 
certificate. Where there was no physician, midwife, or person acting as midwife, 
in attendance upon the birth, it shall be the duty of the father or mother of the 
child, the householder or owner of the premises where the birth occurred, or the 
manager or superintendent of the public or private institution where the birth 
occurred, each in the order named, within five days after the date of the birth, 
to report the fact to the local registrar. In such case and in case the physician, 
midwife, or person acting as midwife, in attendance is unable, by diligent inquiry, 
to obtain any of the items specified on the certificate, it is the duty of the local 
registrar to secure from the person reporting the birth, or from any other person 
who knows the facts, information to enable him to prepare the required certificate 
of birth, and it is the duty of the person questioned to answer correctly to the 
best of his knowledge all such questions, and to verify his statement by his signa- 
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ture, when requested to do so by the local registrar. (1913, c. 109, s. 13; 1915, 
CeolnS wlio oss el 0 len 1957 cul S570S2 1) 


§ 130-55. Registration of birth certificate more than five days and 
less than four years after birth.—Any birth may be registered more than 
five days and less than four years after birth in the same manner as births are 
registered under this article within five days of birth. Such registration shall have 
the same force and effect as if the registration had occurred within five days of 
birth: Provided, such registration shall not relieve any person of criminal lia- 
bility for the failure to register such birth within five days of birth as required 
Dyers 200-04) (1941) cml26161957,0c7,1357;.s% 12) 


§ 130-56. Registration of birth certificate four years or more after 
birth.—The State Board of Health is authorized to promulgate rules and regu- 
lations under which any birth which has not been registered with the Office of 
Vital Statistics within four years after birth, as provided in G. S. 130-54 and 
130-55, may be registered with the register of deeds of the county in which the 
birth occurred: Provided, such registration shall not relieve any person of criminal 
liability for the failure to register such birth within five days of birth as required 
by G. S. 130-54. Each such birth must be registered in duplicate on forms ap- 
proved by the State Board of Health and furnished by the State Registrar. The 
register of deeds shall forward the original and duplicate certificate to the Office of 
Vital Statistics for final approval. If the certificate complies with the rules and 
regulations of the State Board of Health and has not been previously registered, 
the State Registrar shall file the original and return the duplicate to the register of 
deeds for recording. 

Certificates registered with the register of deeds under this section shall con- 
tain the date of the delayed filing and be distinctly marked “Delayed” and those 
altered after being filed shall contain the date of alteration and be distinctly 
marked “Altered.” 

All copies of birth certificates registered under the provisions of this section, 
properly certified by the State Registrar, shall have the same evidentiary value 
as those registered within five days after birth. 

The register of deeds shall be entitled to a fee of one dollar ($1.00) for such 
registration, to include the issuance of one certified copy, and a fee of fifty cents 
(50¢) for each additional certified copy issued by him, to be paid by the appli- 
canta lace 207 1957.4¢.1357, Ss: als) 

Local Modification. — Beaufort: 1957, c. 

640. 


§ 130-57. Register of deeds may perform notarial acts.—The regis- 
ter of deeds is hereby authorized to take acknowledgments, administer oaths and 
affirmations, and to perform all other notarial acts necessary for the registration 
of a birth certificate four years or more after the birth. The register of deeds shall 
be entitled to a fee of fifty cents (50¢) for each acknowledgment, oath, affirma- 
tion, or other notarial act performed by him, when such acknowledgment, oath, 
affirmation, or other notarial act is sealed with his official seal, such fee or fees to 
be paid by the applicant. 

All acknowledgments taken, affirmations or oaths administered, or other no- 
tarial acts performed by the register of deeds, prior to the ratification of this sec- 
tion, relative to the registration of birth certificates four years or more after 
birth, are hereby validated. (1945, c. 100; 1957, c. 1357, s. 1.) 


§ 130-58. Contents of birth certificate.—The certificate of birth shall 
contain, as a minimum, those items prescribed and specified on the standard 
certificate of birth as prepared by the national agency in charge of vital statistics, 
except as the same may be amended or changed by the North Carolina State 
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Registrar of Vital Statistics: Provided, that in case of a child born out of wed- 
lock, the father’s name shall not be shown on the certificate without his written 
consent under oath, and, provided, further, that in case of a child born out of 
wedlock, the last name of the child shall be the same as that of the mother, or, 
if requested in writing and under oath, the name of the child shall be the same as 
the person or persons caring for the child when such request is made by both 
the mother of the child and the person or persons caring for the child, or, if the 
mother of the child is deceased, or her whereabouts shall have been unknown for 
a period of three years, then the person or persons caring for such child may 
make such a request for such change. Where it has been adjudicated in a court 
of competent jurisdiction that a mother has abandoned her child, then the con- 
sent required of the mother by this section shall not be necessary. (1913, c. 109, 
s. 14:.C. S.,-s. /102; 1949) cr s16lees 2-7 1955, ci 9515s. bi 19575 ca oe 
1?) 


§ 130-59. Validation of irregular registration of birth certificates. 
—The registration and filing with the Office of Vital Statistics of the birth cer- 
tificate of any person whose birth has not been registered within five days of 
birth under G. S. 130-54 is hereby validated. All copies of birth certificates filed 
prior to April 9, 1941, properly certified by the State Registrar, shall have the 
same evidentiary value as if the birth had been registered within five days of such 
birth as} providediby Gow 130-54) (1941, ca1269) 19575 c 1135/ese 


§ 130-60. Blank furnished for report of name.—When any certificate 
of birth of a living child is presented without the statement of the given name, 
then the local registrar shall make out and deliver to the parents of the child a 
special blank for the supplemental report of the given name of the child, 
which shall be filled out as directed, and returned to the local registrar as soon as 
cue shall-have been named: (1913, cy 109, s) 15:2C. Sines /103. oo 
1397 e511) 


§ 130-61. Institutions to keep records of inmates.—All superintend- 
ents or managers, or other persons in charge of hospitals, lying-in or other 
institutions, public or private, to which persons resort for treatment of diseases, 
or confinement, or to which persons are committed by process of law, shall make 
a record of all the personal and statistical particulars relative to the inmates or 
patients in their institutions. Such records shall be in the form of the certificates 
provided for by this article, as directed by the State Registrar. This information 
must be obtained at the time of the inmate’s or patient’s admittance or as soon 
thereafter as practicable, but in any event prior to the discharge of said inmate or 
patient. In case of persons admitted or committed for treatment of disease, the 
physician in charge shall specify for entry in the record the nature of the disease, 
and where, in his opinion, it was contracted. The personal particulars and infor- 
mation required by this section shall be obtained from the individual himself if 
it is practicable to do so; and when they cannot be so obtained, they shall be ob- 
tained in as complete a manner as possible from relatives, friends, or other per- 
sons acquainted with the facts. (1913, c. 109, s. 16; C. S. s. 7104-1957 
13D/. oe Le) 

Editor’s Note. — See note, 13 N. C. Law 
Rev. 326, on “Admissibility of Medical 
Records in Evidence.” 


§ 130-62. Certificate of identification in lieu of birth certificate 
where parentage cannot be established.—A certificate of identification for 
a foundling child whose parentage cannot be established shall be filed by the 
juvenile court which determines that the child is a foundling, with the local 
registrar of vital statistics of the district in which the child was found. This cer- 
tificate of identification shall contain such information and be in such form as the 
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State Board of Health may prescribe and shall serve in lieu of a birth certificate. 
IOS CORY Sie LOO 7 Clo o/41S, Le) 


§ 1380-63. Certificate of identification for child of foreign birth.— 
In the case of an adopted child born in a foreign country and having legal settle- 
ment in this State, the State Registrar shall, upon the presentation of a certified 
copy of the original birth certificate from the country of birth and a copy of the 
final order of adoption signed by the clerk of court or other appropriate official 
prepare a certificate of identification for such child. The certificate shall contain 
the same information as is required by G. S. 48-29 (a) for children adopted in 
this State, except that the country of birth shall be specified in lieu of the state of 
DIEU Oe Ce OU SS. mlonoecn Oo lee LOL 01957, Cw1357,cSie 11) 


§ 130-64. State Registrar to supply blanks; to perfect and pre- 
serve birth and death certificates.—The State Registrar shall prepare, have 
printed, and supply to all registrars all blanks and forms used in registering, re- 
cording, and preserving the returns, or in otherwise carrying out the purposes 
of this article; and shall prepare and issue such detailed instructions as may be 
required to procure the uniform observance of its provisions and the maintenance 
of a perfect system of registration; and no other blanks shall be used than those 
supplied by the State Registrar. He shall carefully examine the certificate received 
monthly from the local registrars, and if any such are incomplete or unsatis- 
factory he shall require such further information to be supplied as may be neces- 
sary to make the record complete and satisfactory. All physicians, midwives, 
informants, or undertakers, and all other persons having knowledge of the facts 
are hereby required to supply, upon a form provided by the State Registrar or 
upon the original certificate, such information as they may possess regarding any 
birth or death upon demand of the State Registrar, in person, by mail, or through 
the local registrar. 

The State Registrar shall further arrange, bind, and permanently preserve 
the certificates in a systematic manner, and shall prepare and maintain a compre- 
hensive and continuous index of all births and deaths registered. Adequate fire- 
proof space in one of the State buildings for filing the birth and death records 
made and returned under this article shall be provided by the General Services 
Division. No persons other than those authorized by the State Registrar shall 
have access to any original birth and death records. (1913, c. 109, s. 17; C. S., 
ee Oore O41 cess 2 1949 Gi60mcw Ss. 1955" ce 951 vs) 1721957) C1357, 
seis) 


§ 1380-64.1. Amendment of birth and death certificate.—No certifi- 
cate of birth or death, after its acceptance for registration by the State Registrar, 
and no other record made in pursuance of this article, shall be altered or changed 
in any respect otherwise than by amendment requests properly dated, signed 
and witnessed: Provided, that the State Registrar may promulgate rules and 
regulations governing the type and amount of proof of the correctness of the 
change or amendment which must accompany the request for a change or amend- 
ment in the certificate of birth or death, or other record made in pursuance of 
this article: Provided, further, that a new certificate of birth shall be made by 
the State Registrar whenever : 

(1) Proof is submitted to the State Registrar that the previously unwed 
parents of a person have intermarried subsequent to the birth of such 
person ; 

(2) When notification is received by the State Registrar from the clerk of 
a court of competent jurisdiction of a judgment, order, or decree dis- 
closing different or additional information relating to the parentage 
of a person; 

(3) Satisfactory proof is submitted to the State Registrar that there has 
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been entered in a court of competent jurisdiction a judgment, order, 
or decree disclosing different or additional information relating to the 
parentage of a person. 

When a new certificate of birth is made the State Registrar shall substitute 
such new certificate for the certificate of birth then on file, if any, and shall for- 
ward a copy of the new certificate to the register of deeds of the county of birth, 
and the copy of the certificate of birth on file with the register of deeds, if any, 
shall be replaced with the new copy. The State Registrar shall place the original 
certificate of birth and all papers pertaining to the new certificate of birth under 
seal. Such seal shall not be broken except by an order of a court of competent 
jurisdiction. Thereafter, when a certified copy of the certificate of birth of such 
person is issued, it shall be a copy of the new certificate of birth, except when an 
order of a court of competent jurisdiction shall require the issuance of a copy of 
the original certificate of birth. (1957, c. 1357, s. 1.) 


§ 130-65. To inform registrars as to dangerous diseases. — The 
State Registrar shall inform all registrars what diseases are to be considered in- 
fectious, contagious, or communicable and dangerous to the public health, as de- 
cided by the State Board of Health, in order that when deaths occur from such 
diseases proper precautions may be taken to prevent their spread. (1913, c. 109, 
6179 CA S8s07 1 G6r ose re Lis. Lor toos RCL o/sesae) 


§ 130-66. Birth certificate as evidence.—Certified copies of birth cer- 
tificates shall be accepted by public school authorities in this State as prima facie 
evidence of the age of children registering for school attendance, and no other 
proof need be required. In addition, certified copies of birth certificates shall be 
required by all factory inspectors, and employers of youthful labor, as prima 
facie proof of age, and no other proof need be required. When, however, it is 
not possible to secure such certified copy of birth certificate for any child, the 
school authorities and factory inspectors may accept as secondary proof of age 
any competent evidence by which the age of persons is usually established. (1913, 
crlOQess 1/ AC woes w/ 1 O/ co 1957 a3 5/e cle) 


§ 130-67. Church and other records filed and indexed; fees for 
transcript.—If any cemetery company or association, or any church or his- 
torical society or association, or any other company, society, or association, or 
any individual, is in possession of any record of births or deaths which may be 
of value in establishing the genealogy of any resident of this State, such company, 
society, association, or individual may file such record or a duly authenticated 
transcript thereof with the State Registrar, and it shall be the duty of the 
State Registrar to preserve such record or transcript and to make a record and 
index thereof in such form as to facilitate the finding of any vital information 
contained therein. Such record and index shall be open to inspection by the pub- 
lic, subject to such reasonable conditions as the State Registrar may prescribe. 
If any person desires a transcript of any record filed in accordance herewith, the 
State Registrar shall furnish the same upon application, together with a certifi- 
cate that it is a true copy of such record, as filed in his office, and for his services 
in so furnishing such transcript and certificate he shall be entitled to a fee of fifty 
cents (50¢) per hour or fraction of an hour necessarily consumed in making 
such transcript or photocopy, and to a fee of fifty cents (50¢) for the certificate, 
which fees shall be paid by the applicant. (1913,.c; 1097 s--17°Cs"S., sy 7103; 
POS/ 4Gm 1 35/ SasLe) 


§ 130-68. Clerk of court to furnish State Registrar with facts as 
to paternity of illegitimate children judicially determined.—Upon the 
entry of a judgment determining the paternity of an illegitimate child, the clerk 
of the court in which such judgment is entered shall notify in writing the State 
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Registrar of Vital Statistics of the name of the person against whom such judg- 
ment has been entered, together with such other facts disclosed by the record as 
may assist in identifying the record of the birth of the child as the same may 
appear in the office of the said Registrar. If such judgment shall thereafter be 
modified or vacated, that fact shall be reported by the clerk to the State Registrar 
in the same manner. 

Upon receipt of said notification the State Registrar shall record the infor- 
mation upon the birth certificate of the illegitimate child: Provided, however, 
that unless the judgment, order, or decree discloses that the child has been legiti- 
mated under the provisions of G. S. 49-10 or 49-12, the surname of said 
illegitimate child shall remain the same as the surname of its mother. (1941, c. 


Zo eee ODS -C. O51 Sarl a 195 7.9C. 1507S)” 1s) 


§ 130-69. Duties of local registrar as to birth and death certifi- 
cates; reports.—Each local registrar shall supply blank forms of certificates to 
such persons as require them. Each local registrar shall carefully examine each 
certificate of birth or death when presented for record in order to ascertain 
whether or not it has been made out in accordance with the provisions of this 
article and the instructions of the State Registrar; and if any certificate of death, 
or fetal death, is incomplete or unsatisfactory, it shall be his duty to call attention 
to the defects in the return, and he may withhold the burial-transit permit until 
such defects are corrected. All certificates, either of birth or of death, shall be 
typed or written legibly, in permanent black or blue-black ink, and no certificate 
shall be held to be complete and correct that does not supply all of the items of 
information called for therein, or satisfactorily account for their omission. If the 
certificate of death is properly executed and complete, the local registrar shall 
then issue a burial-transit permit to the undertaker: Provided, that in case the 
death occurred from some disease which is held by the State Board of Health to 
be infectious, contagious, or communicable and dangerous to the public health, 
no burial-transit permit for the removal or other disposition of the body shall be 
issued by the registrar, except under such conditions as may be prescribed by the 
State Board of Health. If a certificate of birth is incomplete the local registrar 
shall immediately notify the informant, or attendant, and require him to supply 
the missing items of information if they can be obtained. He may number con- 
secutively the certificates of birth and death, in two separate series, beginning 
with number one for the first birth and the first death in each calendar year, and 
sign his name as registrar in attest of the date of filing in his office. He shall also 
make two complete and accurate copies of each birth and each death certificate 
registered by him. Such copies may be made on blanks supplied by the State 
Registrar; or, in lieu thereof, subject to the approval of the register of deeds, 
he may cause photocopies to be made in such manner and form, and on paper 
of such standard grade and quality as the State Registrar may approve. The 
State Registrar shall not be responsible for any expenses incurred in preparing 
such photocopies. The local registrar shall, on the fifth day of each month, trans- 
mit to the State Registrar all original certificates registered by him for the pre- 
ceding month and shall, at the same time, transmit to the register of deeds of the 
county or his agent a copy of each certificate of birth or death registered by him 
for the preceding month and shall retain one copy of each certificate for his own 
files. If no births or no deaths occurred in any month, the local registrar shall, 
on the fifth day of the following month, report that fact to the State Regis- 
trar and the register of deeds of the county, on cards provided for such purpose. 
WO ioncw OO ws tS 6101 5c. Sores Ol De Close suecen Ceo jes, 7109) Ex. 
Secs O20 5 croc es th 193! c 79 9338 9S 11194367355 1955, ¢: 951, 
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§ 130-69.1. State Registrar to forward copies of certificates of 
nonresidents.—Upon receipt of the original certificates of birth, death, and 
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fetal death from the local registrars of vital statistics, the State Registrar shall 
prepare a copy of each certificate except in the case of a child born out of wed- 
lock that was filed in a county other than the county of residence. Such copies 
shall be forwarded within ninety days, through the local health department, to 
the register of deeds of the county of residence. (1949, c. 133; 1955, c. 951, s. 
Alb WSR L Tek AER Y.s SiON) 


§ 130-70. Register of deeds to preserve copies of birth and death 
records.— The register of deeds of each county shall file and preserve the copies 
of birth and death certificates furnished to him by the local registrar under the 
provisions of G. S. 130-69, and shall make and keep a proper index of such 
certificates. These records shall be open to public inspection. The register of 
deeds may make duplicates, copies or abstracts of such records, for which he shall 
be entitled to a fee of fifty cents (50¢) per copy. (1957, c. 1357, s: 1.) 


§ 130-71. Delivery of data to local health director.—Fach local reg- 
istrar, other than a local health director who is serving as local registrar, shall, 
on or before the fifth day of each month, deliver by mail or in person to the 
local health director of his respective jurisdiction such data from birth, death, and 
fetal death certificates filed with such local registrar during the preceding calen- 
dar month as may be needed in the proper execution of the duties of the said 
local health director, and as authorized by the State Registrar of Vital Statistics. 

All forms necessary for the use of local registrars in complying with this section 
shall be supplied, without charge, by the State Registrar of Vital Statistics. (1925, 
ey Wl qeiibhwn (es Cale ke 24> IEA tee alee Sak) 


§ 130-72. Pay of local registrars.—EFjach local registrar shall be paid 
the sum of fifty cents (50¢) for each birth, death, and fetal death certificate 
properly and completely made out and registered with him, correctly recorded 
and promptly returned by him to the State Registrar, as required by this article. 
In case no births, deaths, or fetal deaths were registered during any month, the 
local registrar shall be entitled to be paid the sum of fifty cents (50¢) for each 
report to that effect, but only if such report be made promptly as required by this 
article. The compensation of local registrars for services required of them by this 
article shall be paid by the county treasurers. The State Registrar shall certify 
every six months to the treasurers of the several counties the number of births 
and deaths properly registered, with the names of the local registrars and the 
amounts due each at the rates fixed herein, (1913; c. 109; s)-19; Exsesessmer aio: 
c. 15,/s. 11915 er eh su 1919 Cc. ZIO Sse C5 sae] 1 10 Si cco ae 
C, 50; S, 25°1949. C306 105 /2ac, 11357 saa) 

Local Modification—Bladen: 1949, c. 
4280; Mitchell: 1951) ce 935,86. 


§ 130-73. Certified or photocopies of records; fee.—The State Regis- 
trar shall, upon request, supply to any authorized applicant a certified copy of 
the record of any birth or death registered under provisions of this article, for the 
making and certification of which he shall be entitled to a fee of one dollar 
($1.00), to be paid by the applicant. Such certified copy of the birth record shall 
be issued in the form of a birth registration card which shall include only the full 
name, birth date, city and county of birth, race, sex, date of filing, and birth cer- 
tificate number: Provided, that a full and complete copy of the birth certificate 
shall be supplied upon request to the registraat, if of legal age; or to the parent 
or parents, or to public welfare or public health agencies; or to duly licensed 
private welfare agencies upon the approval of the State Registrar; or to any 
other person upon the order of a judge of the superior court. Such birth regis- 
tration card, properly certified by the State Registrar or his duly authorized 
agent, shall be prima facie evidence of the facts stated therein. Any federal agency 
or bureau approved by the State Registrar may, however, obtain, without ex- 
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pense to the State, transcripts or certified copies of births and deaths without pay- 
ment of fees herein prescribed, and for transcripts so furnished the State Regis- 
trar may receive from such agency or bureau such compensation for this service 
as the State Board of Health may approve. Any copy of the record of a birth or 
death, properly certified by the State Registrar, shall be prima facie evidence in 
all courts and places of the facts therein stated. For any search of the files and 
records when no certified copy is made, the State Registrar shall be entitled to 
a fee of one dollar ($1.00) for each hour or fractional part of an hour of time 
of search, said fee to be paid by the applicant. The State Registrar shall keep a 
true and correct account of all fees by him received under these provisions, and 
turn the same over to the Treasurer of the State of North Carolina for use by the 
State Board of Health for health purposes. Provided, that upon the receipt of a 
certificate of birth as provided in G. S. 130-69, unless said child was born out of 
wedlock, the State Registrar shall within three months forward a photocopy 
thereof for the child to the address of the mother, if living; and if not, to the 
father or person standing in loco parentis to said child. No fee shall be collected 
for supplying this certificate. 

When issuing a certified copy of the record of any birth or death registered 
under the provisions of this article, the State Registrar may, upon request, sup- 
ply to any applicant a photocopy of such record with a photocopy of the certifi- 
cate of the State Registrar signed by a facsimile of his signature; and such photo- 
copy of the record of a birth or death shall be prima facie evidence in all courts 
and places of the facts therein stated. The State Registrar shall have the power 
and authority to appoint employees or agents, and upon such appointment by the 
State Registrar, said employees or agents shall have the power and authority to 
issue a certified copy of the record of any birth or death registered under the pro- 
visions of this article and to sign the name of or affix a facsimile of the signature 
of the State Registrar to the certification of said copy; and any copy of a record 
of a birth or a death, with the certification of same, so signed or with the facsim- 
ile of the State Registrar affixed thereto shall be prima facie evidence in all 
courts and places of the facts therein stated. The provisions of this section shall 
not apply to copies of birth certificates of adopted children. (1913, c. 109, s. 20; 
eseso Olomcelomes vec 1919. c,. 145 8s. 755 Crores, J/lik- lO4T c. 297, 
Ser 4 once 47 5, 1949 ce 160, s. 1 195d ce 100 te 3: 1955, c..951, s. 23: 
MOS es py/erieee as, 

Death Certificate as Evidence of Cause 
of Death.—The exclusion of the death cer- 


In an action for wrongful death plaintiff 
objected to admission in evidence of his 


tificate of insured, offered for the purpose 
of showing the cause of death, was not 
reversible error, it not appearing whether 
the cause of death was stated therein as a 
tact or as an opinion, the certified copy of 
such record being prima facie evidence of 
the facts stated therein but not conclusions 
or opinions expressed therein, and it further 
appearing that the cause of death was not 
perforce material. Rees v. Jefferson Stand- 
prde lites (uss Co... 216 N. (Cx 408° 57S. SE. 
(2d) 154 (1939). 

Error in Admission Cured by Verdict.— 


testator’s death certificate, which had not 
been certified in accordance with this sec- 
tion, plaintiff contending that admission of 
the certificate was prejudicial on the ground 
that the contents supported an inference 
that testator’s death did not result from the 
accident in suit. The verdict of the jury in 
plaintiff's favor on the issue of negligence 
rendered the error, if any, in the admission 
of the certificate harmless. McClamroch vy. 
Colonmitices Co, acl 7 PN C9106, 6S... 
(2d) 850 (1940). 


§ 130-74. Information furnished to officers of American Legion or 


other veterans’ organization.—Upon application to the Office of Vital Sta- 
tistics made by the Adjutant or any officer of a local post of the American 
Legion, or by any officer of any other veterans’ organization chartered by Con- 
gress or organized and operating on a Statewide or nationwide basis, it shall be 
the duty of the Office of Vital Statistics to furnish immediately to such applicant 
the vital statistical records and necessary copies thereof, made up in the necessary 
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forms for the use of such applicant, without charge. This section shall apply only 
to records of persons who are members or former members of the armed forces of 
the United States and members of their families and/or beneficiaries un- 
der government insurance or adjusted compensation certificate issued to such 
member or former member of armed forces of the United States: Provided, that 
the State Registrar shall furnish to any American Legion Post in this State, 
upon application therefor in connection with junior baseball, certified copies of 
birth certificates, without the payment of the fees prescribed in this article. (1931, 
c. 318% 1939,.67353* 1945, cx99Gmi955s & 951 71s.024-5105757 ex 135 /aaseee 


§ 130.75. Registers of deeds to issue birth certificates without 
cost to persons entering military forces.—The several registers of deeds of 
the State of North Carolina are authorized and directed to issue, free of cost, 
birth certificates to persons about to enter the United States military forces. 


(Lots Cu L113) LOS AC elo /aecmmle) 


§ 130-76. Violations of article; penalty.—(a) Felonies——Any person, 
who for himself or as an officer, agent, or employee of any person, or of any 
corporation or partnership, shall inter, cremate, or otherwise finally dispose of 
the dead body of a human being, or permit the same to be done without the au- 
thority of a burial-transit permit issued by the local registrar of the district in 
which the death occurred or in which the body was found, shall be deemed guilty 
of a felony, and upon conviction thereof shall be punished by fine or imprison- 
ment in the State’s prison for a term of not more than ten years, or by both such 
fine and imprisonment, in the discretion of the court. 

(b) Misdemeanors.—Any person, who for himself or as an officer, agent, or 
employee of any other person, or of any corporation or partnership, shall do or 
omit any of the following acts: 

(1) Shall remove the dead body of a human being, or permit the same to be 
done, from the primary registration district in which the death oc- 
curred or the body was found without the authority of a buriai-transit 
permit issued by the proper local registrar ; 

(2) Refuse or fail to furnish correctly any information in his possession, or 
shall furnish false information affecting any certificate or record, re- 
quired by this article; 

(3) Wilfully alter, otherwise than as provided by G. S. 130-64, or falsify 
any certificate or record required by this article; or wilfully alter, 
falsify, or change any photocopy, certified copy, extract copy, or any 
document containing information obtained from an original, or copy, 
of any certificate or record required by this article, or willfully make, 
create or use any altered, falsified, or changed record, reproduction, 
copy or document, for the purpose of attempting to prove or estab- 
lish for any purpose whatsoever any matter purported to be shown 
thereon ; 

(4) Fail, neglect, or refuse to perform any act or duty as required by this 
article or by the instructions of the State Registrar prepared under 
authority of this article; 

shall, upon conviction thereof, be guilty of a general misdemeanor and punished 
in the discretion of the court. (1913, c. 109.5221 -91919..c. 210. ns2 Cae oes: 
FAL 231 955. 2G! 6/3 eicomc Sims tee LOD ea Cuno 7c ale) 


§ 130-77. Duties of registrars and others in enforcing this article. 
—Fach local registrar is hereby charged with the strict and thorough enforce- 
ment of the provisions of this article in his registration district, under the super- 
vision and direction of the State Registrar. He shall make an immediate report to 
the State Registrar of any violation of this article coming to his knowledge, by 
observation or upon complaint of any person or otherwise. 
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The State Registrar is hereby charged with the thorough and efficient exe- 
cution of the provisions of this article in every part of the State, and is hereby 
granted supervisory power over local registrars, deputy local registrars, and sub- 
registrars. He shall see that all of the requirements of this article are uniformly 
complied with. The State Registrar, either personally or through an accredited 
representative, shall have authority to investigate cases of irregularity or vio- 
lation of this article, and all registrars shall aid him, upon request, in such in- 
vestigations. When he deems it necessary, he shall report violations of the pro- 
visions of this article to the prosecuting attorney of the county, or to the solicitor 
of the district, with a statement of the facts and circumstances; and when any 
such violation is reported to him by the State Registrar, the prosecuting attor- 
ney or solicitor of the district, as the case may be, shall forthwith initiate and 
promptly follow up the necessary court proceedings against the person or cor- 
poration responsible for the alleged violation of law. Upon request of the State 
Registrar, the Attorney General shall also assist in the enforcement of the pro- 
WisiorisvOltiuswatticle.s(1OlG Fem OMS m2 Aen .,, Soi7 ios 1957/2. C. al3o7, Sal.) 


§ 130-78. Local systems abrogated.—No systems for the registration 
of births and deaths shall be continued or maintained in any of the several mu- 
nicipalities of this State other than the one provided for and established by this 
atuiclommloloeow 10960249 Ch Sasa bor 95 /e Cat O07, Ss. il.) 


§ 130-79. Establishing fact of birth by person without certificate. 
—(a) Any person born in the State of North Carolina not having a duly re- 
corded certificate of his or her birth, may file a duly verified petition with the 
clerk of the superior court in the county of his legal residence or place of birth, 
setting forth the date, place, and parentage of his birth, and petitioning the said 
clerk to hear evidence, and find, and adjudge the date, place and parentage of the 
birth of said petitioner. Upon the filing of such a petition, the clerk shall set a 
date for hearing evidence upon the same, and shall conduct said proceeding in the 
same manner as other special proceedings. At the time set for said hearing the 
petitioner shall present such evidence as may be required by the court to establish 
the fact of his birth to the satisfaction of said court. At said hearing, if the evi- 
dence offered shall satisfy said court of the date, place, and parentage of said 
petitioner’s birth, the court shall thereupon find the facts and enter a judgment 
duly establishing the date and place of birth and parentage of said petitioner, 
and record the same in the record of special proceedings in his office. The clerk 
shall certify the same to the State Office of Vital Statistics and the same shall 
thereupon be recorded in the State Office of Vital Statistics upon forms which it 
may adopt and a copy thereof certified to the register of deeds of the county in 
which said petitioner was born. The clerk may charge a fee not to exceed two 
dollars ($2.00) for his services under this section. 

(b) The record of birth established by a person under this section, when re- 
corded, shall become a public record and shall be accepted as such by the courts 
and other agencies of this State in the same manner as other public records. 

(c) The provisions provided hereunder shall be cumulative, and not in dis- 
paragement of any other acts or provisions for obtaining a delayed birth certifi- 


Cates lance i201 997), 6.15575, Sante) 
ARTICLE 8. 


Infectious Diseases Generally. 


§ 130-80. Health director has quarantine authority. — The local 
health director is authorized to exercise quarantine authority within his juris- 


Piet 1018 1959/4608 35 Aes) 1:) 


§ 130-81. Physicians to report certain diseases.—Every physician 
who has reasonable cause to believe that a person about whom he has been con- 
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sulted professionally is afflicted with a disease declared by the State Board of 
Health to be reportable, shall within twenty-four hours report the name and ad- 
dress of such person to the local health director of the county or district in which 
such person is living or residing at the time of consultation. If the afflicted person 
is a minor, the physician consulted professionally about him shall notify the local 
health director of the name and address of the parent or guardian of the minor in 
addition to the name and address of the minor himself. (1893, c. 214, s. 11; 
Rév5s6- 0448341917 ec 2035 Sea Ses / 151 1928 cl 2255s. en Oe 
L357, nse ls) 


§ 130-82. Parents and householders to report.—lIt shall be the duty of 
every parent, guardian, or householder or person standing in loco parentis, in the 
order named, to notify the local health director of the name and address of any 
person in their family or household about whom no physician has been consulted 
but whom they have reason to suspect of being afflicted with a disease declared by 
the North Carolina State Board of Health to be reportable. (1917, c. 263, s. 8; 
FS. Sony loZalO Z| cmc oom ome alo O/C OO esaelS) 


§ 130-83. Local health directors to report cases to State Board of 
Health.—It shall be the duty of the local health director to report all cases of 
diseases reported to him pursuant to G. S. 130-81 or 130-82, within twenty-four 
hours of the receipt of such report, to the State Health Director, and to make 
this report on forms supplied him by the State Health Director and in accordance 
with the rules and regulations adopted by the State Board of Health. (1917, c. 
263 ,38)99 SCR Sas 1921 e223 se Se L957. CL OO / aS el 


§ 130-84. Duty of disinfection.—Any householder in whose family or 
home there is a person sick with any disease declared by the regulations of the 
State Board of Health to be transmissible by water shall comply with instructions 
given to him by an attending physician or, if there be no attending physician, 
by the local health director, as to proper disinfection, and it shall be the duty of 
such attending physician or local health director to give such instructions. (1893, 
c, 214,/s... 16: Rev. s. 4459 1909, c) 793,-s..82.C. S.9sy 71586 195 7c hoy 
i) 


§ 130-85. Examination and detention of infected travelers.—Any 
local health department may examine travelers from epidemic areas in other 
states when such travelers are suspected of bringing any infection dangerous to 
the public health into the State of North Carolina. The local health department 
may restrain such persons from traveling until] they are permitted to do so by 
the local health director or by the proper municipal health authorities of the city 
or town to which they may come. A traveler coming from such epidemic area 
who, without such permission, travels within this State, except to return by the 
most direct route to the state from whence he came, after he has been cautioned 
to depart shall be isolated or ejected, at the discretion of the local health director 
or the municipal health authorities. All common carriers bringing into this State 
any such person as that named above are hereby required to return him to some 
point without this State, if directed to do so by the local health director or mu- 
nicipal health authorities. Nothing in this section shall prevent the State Board 
of Health from appointing such examiners as it may deem necessary for the pres- 
ervation and promotion of the public health. (1893, c. 214, s. 15; 1901, c. 245, 
Ss: Oe Rev., ss; 3454) 4506 aC sens. 715995 tei o7. as el) 


§ 130 86. Transportation of bodies of persons dying of reportable 
diseases.—-No person shall convey or cause to be conveyed through or from 
any county, city, or town in this State the remains of any person who has died 
of any disease declared by the State Board of Health to be reportable until such 
body has been encased in such manner as shall be directed by the State Board of 


216 


§ 130-87 Cu. 130. Pusric Hearru § 130-92 


Health. No local registrar of vital statistics or other person shall give a permit 
for the removal of such body until the regulations of the State Board of Health 
concerning the removal of dead bodies have been complied with. (1893, c. 214, 
Gm Ora ey) st 4459 GG ce 741612819053 c% 6/ons. 10819575 62 1357, sh 1.) 


ARTICLE 9. 
Immunization. 


§ 130-87. Immunization required.—All children in North Carolina are 
required to be immunized against diphtheria, tetanus, and whooping cough before 
reaching the age of one year, and are required to be immunized against smallpox 
before attending any public, private, or parochial school. (1957, c. 1357, s. 1.) 


§ 130-88. Administering immunizing preparations.—A parent, guard- 
lan, or person in loco parentis, of any child of any age, pursuant to the provisions 
of G. S. 130-87, shall present the child to a physician and request the physician 
to administer to such child preparations sufficient to immunize such child against 
the diseases specified in G. S. 130-87. If for any reason a child in North Carolina 
has passed the age or entered in attendance upon any school without having been 
immunized as required in G. S. 130-87, the parent, guardian or person in loco 
parentis of such child shall immediately upon the effective date of this chapter 
or upon the coming into this State of such child present the child to a physician 
and request the physician to administer to such child preparations sufficient to 
immunize such child against the diseases specified in G. S. 130-87. All such prep- 
arations used in carrying out the provisions of this section must meet the stand- 
ards required by the State Board of Health. The State Board of Health is au- 
thorized to maintain and to distribute, under rules and regulations prepared by 
the State Board of Health, sufficient preparations to carry out the provisions of 
this article The State Board of Health is authorized to make charges for such 
preparations to cover the cost of maintaining and distributing them. If the local 
board of health so directs, the county health director shall administer preparations 
sufficient to immunize against the diseases specified in G. $. 130-87 to the chil- 
dren not previously immunized at preschool clinics within the jurisdiction of said 
local board of health at the times specified by the local board of health. (1957, c. 
155/72 Seal 3) 


§ 130-89. Expenses of immunization.—lIf the person required to pre- 
sent a child for immunization as provided in G. S. 130-88 is unable to pay for 
the services of a private physician or for the immunizing preparation, the child 
may be taken to the local health director of the area in which the child resides, 
where such immunizing preparation shall be provided and administered free. 
The county appropriating body shall make available sufficient funds for purchase 
of such immunizing preparation for such cases. (1957, c. 1357, s. 1.) 


§ 130-90. Certificate of immunization.—The physician administering 
the preparation shall submit a certificate of immunization, on forms furnished by 
the State Board of Health, to the local health director and give a copy to the 
parent, guardian, or person in loco parentis, of the child. (1957, c. 1357, s. 1.) 


§ 130-91. School admittance.—No principal shall permit any child to 
enter a public, private, or parochial school without the certificate provided for in 
G. S. 130-90, or some other acceptable evidence of immunization against small- 
pox, diphtheria, tetanus and whooping cough. (1957, c. 1357, s. 1.) 


§ 130-92. Exemptions from immunization.—(a) If any physician cer- 
tifies that a preparation required to be administered under the provisions of this 
article is detrimental to the child’s health, the requirements of this article with 
respect to such preparation shall be inapplicable until such preparation is found 
no longer to be detrimental. 
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(b) The provisions of this article shall not apply to children whose parent or 
parents or guardian are bona fide members of a recognized religious organization 
whose teachings are contrary to the practices herein required, and no certificate 
for admission to any public, private, or parochial school shall be required as to 


thei CL O57e Cl Sodas.) 


§ 130-93. Rules and regulations.—In addition to the provisions con- 
tained in this article, a local board of health may make such reasonable rules and 
regulations for the immunization of persons within its jurisdiction as may be 
necessary to protect the public health. (1957, c. 1357, s. 1.) 


ARTICLE 10. 
Venereal Disease. 


Part 1. Venereal Disease. 


§ 130-94. Venereal diseases; applicants for marriage license.— 
Syphilis, gonorrhea, chancroid, granuloma inguinale, lymphogranuloma venereum 
are hereby declared to be contagious, infectious, communicable, and dangerous to 
the public health. It shall be unlawful for dny person infected with any of the 
venereal diseases hereinabove enumerated to expose another person to in- 
fection. All applicants for a marriage license must obtain a health certificate in 
accordance with the provisions of chapter 51 of the General Statutes of North 
Carolina (19OL9O NCU 2068s le) Cr S,..s27 1G R1O5 74. Cael SoZ man 


§ 130-95. Physicians and others to report cases.—Any physician or 
other person responsible for diagnosis or treatment of a patient with venereal 
disease, or any superintendent or manager of a hospital, dispensary, or charitable 
institution in which there is a patient or inmate with a venereal disease, shall 
make a report of such case to the local health director in such form and manner 
as the State Board of Health shall direct, and shail cooperate with the State 
Board of Health and local boards of health in preventing the spread of venereal 
diseases. ( 1919 %c.°206, 8.025 COS O21 95/7 BCL OO aasate) 


§ 130-96. Examination and investigation of venereal disease.— 
State and local health directors, or authorized agents under their supervision, 
within their respective jurisdictions are hereby empowered and directed, when 
it is necessary to protect the public health, to make examinations of persons rea- 
sonably suspected of being infected with venereal disease, and to detain such per- 
sons until the results of such examinations are known, and to isolate or quarantine 
persons infected with a venereal disease when it is necessary to protect the public 
health. Persons infected with a venereal disease shall report for treatment to a 
licensed physician and continue treatment until the disease is no longer communi- 
cable, or shall submit to treatment provided at public expense until the disease 
is no longer communicable. It shall be the duty of the State Health Director and 
all local health directors to interview or cause to be interviewed all persons in- 
fected or reasonably suspected of being infected with a venereal disease, and to 
investigate or cause to be investigated the sources of infection and the spread of 
venereal diseases, and to cooperate with the proper officials whose duty it is to 
enforce laws directed against prostitution. No examination of any person for 
venereal disease under this section shall be made by anyone except a licensed 
physician or authorized agent under his immediate supervision. (1919, c. 206, 
$32 C2 So ss 7193 1925 cal Jerse 1957 Mc looesmela) 


§ 130-97. Prisoners examined and treated.—All persons confined or 
imprisoned in any State, county, or city prison or jai] shall, within 48 hours after 
commitment, be examined for venereal diseases by the county physician or other 
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authorized physician. If such person is infected with a venereal disease, he shall 
be treated by said county physician or other authorized physician as soon as 
practicable. The prison authorities of any State, county, or city prison or jail are 
directed to make available to examining physicians such portion of any State, 
county, or city prison as may be necessary for clinic or a hospital wherein all per- 
sons who are confined or imprisoned in the prison and who are infected with 
venereal disease may be treated for such disease. All persons who are suffering 
with venereal disease at the time of the expiration of their terms of imprisonment, 
and in cast no other suitable place for isolation or quarantine is available, such 
other persons as may be isolated or quarantined under the provisions of G. S. 
130-96 shall be isolated at such clinic or hospital and treated at public expense 
until the disease is no longer communicable. In lieu of such isolation, the State 
Board of Health may require any such person to report for treatment to a li- 
censed physician or to submit to treatment provided at public expense under the 
provisions of this article. Nothing herein contained shall be construed to inter- 
fere with the service of any sentence imposed by a court as a punishment for the 
commission of crime. No examination of any person for venereal disease under 
this section shall be made by anyone except a licensed physician or authorized 
agent under his immediate supervision. (1919, c. 206, s. 4; C. S., s. 7194; 1925, 
CMe ste el 00/10. 13975 S. 1a) 


§ 130-98. Prisoners not released until treatment begun.—Whenever 
any person is confined or imprisoned in any State, county, or city prison or jail 
and, upon examination as provided by this article, he is found to be infected with 
a communicable venereal disease, such person shall not be set at liberty until 
treated for said disease in accordance with the provisions of this article, unless 
he has begun a course of treatment for venereal disease under the direction of an 
authorized physician and gives a bond with satisfactory surety to the clerk of the 
superior court of the county where he is imprisoned or confined, conditioned 
upon his making his personal appearance at a stated time and place before the 
county physician or other examining physician authorized by this article, and sub- 
mitting to such examination as may be proper in the case, and satisfying said 
physician that he is undergoing, or has undergone, satisfactory treatment for his 
said disease. Upon the giving of the said bond, such person shall, from time to 
time, as required by the county physician or other physician authorized to give 
said examination, personally appear before him for examination, and when, in 
the judgment of the said physician the disease is no longer communicable, he 
shall be permitted to go without further appearance, and his bond shall be dis- 
charged. 

The order discharging the said persons from further attendance and exami- 
nation shall be made by the clerk of the superior court, upon certificate of the 
aforesaid physician authorized to make the examination. (1937, c. 230; 1957, c. 


150/55 4015) 


§ 130-99. Board of Health to make rules and regulations.—The 
State Board of Health is hereby empowered to make such rules and regulations 
as are necessary for the purpose of carrying out the provisions of this article, and 
for the purpose of controlling, treating, preventing and eradicating venereal 


Hiseasesm( 1 9LOca 200; st52. GC. IS otsm7 19581057 "cer 1357.48" 1.) 
§ 130-100: Omitted. 


§ 130-101. Treatment except by physician or pursuant to prescrip- 
tion illegal.—lIt shall be unlawful for any person except a licensed physician to 
prescribe, and it shall be unlawful for any person except pursuant to the prescrip- 
tion of a licensed physician to sell or give away any medicine for the treatment 
of any person afflicted with venereal disease, and it shall be unlawful for any 
person who obtains a prescription from a physician for treatment of venereal 


Zio 


§ 130-102 Cu. 130. Pusric HEALTH § 130-108 


disease or obtains drugs or remedies for the treatment of venereal disease to 
give a false or assumed name or address. (1919, c. 214, s. 1; CaS iesie7100e 
1957) Goal 33/45S.01,) 


§ 130-102. Purchaser of remedies may be examined.—The State 
Board of Health or local health departments or their agents may require any 
purchaser of drugs or remedies which may be used in the treatment of venereal 
disease, when such person may be reasonably supposed to be infected with a 
venereal disease, to appear before a licensed physician for an examination for 


Such disease. 1919" c. 214, s.8/e mms, (7200 8 L907 Cul oo/ es my 


§ 130-103. Pregnant women to have test for syphilis. — Every 
woman who becomes pregnant shall have a blood sample taken, and submitted to 
a laboratory approved by the State Board of Health for performing serological 
or other approved tests for syphilis. Every person attendant upon a pregnant 
woman shall be responsible for having said blood samples taken and submitted, 
and if the attendant is not permitted by law to take the blood samples, then 
said attendant shall refer the pregnant woman to a duly licensed physician or 
health director who, in turn, shall take or cause to be taken such blood samples 
and submit the same to an approved laboratory as required by this article. 
C1939, (CNS [Siecle oo/encaml oo / nse ls) 

Editor’s Note. — For comment on this 
enactment, see 17 N. C. Law Rev. 359. 


§ 130-104: Omitted. 


§ 130-105. Birth certificates to contain information as to tests.— 
Ali persons required to report births and fetal deaths shall state on the birth 
or fetal death certificate whether the woman who bore the child was given a 
blood test for syphilis during pregnancy or at delivery. (1939, c. 313, s. 4; 
[957% -C., 1397 scales) 


Part 2. Inflammation of the Eyes of the Newborn. 


§ 1380-106. Ophthalmia neonatorum described.—Any inflammation, 
swelling, or unusual redness in either one or both eyes of any infant, either 
apart from or together with any unnatural discharge from the eye or eyes of 
such infant independent of the nature of the infection, if any, occurring any 
time within two weeks after the birth of such infant, shall be known as “‘in- 
flammation of the eyes of the newborn” (ophthalmia neonatorum). (1917, c. 
ZOOL So 1c CRS 6 B7 OU 90/286. 11357, seele) 


§ 130-107. Inflammation of eyes of newborn to be reported.—lIt 
shall be the duty of any person attending or assisting in any way whatsoever 
any newborn infant or the mother of any newborn infant, at childbirth or at 
any time within two weeks after childbirth, to report immediately to the local 
health director of the area in which the infant is born any inflammation of the 
eyes of the newborn infant. If there is no health director in the area in which 
the infant is born, the person attending or assisting at childbirth must im- 
mediately report the condition to a licensed physician. On receipt of such re- 
port, the health director, or the physician notified because of the nonexistence of 
a health director, shall immediately give to the parents or person having charge 
of such infant a warning of the dangers to the eye or eyes of said infant, and 
shall for indigent cases provide the necessary treatment at the expense of the 
county, city, villase or town, 9Q19l7,.c.,257,.S1 271Ca ou S.a715 41957 ene 
Se be 


§ 130-108. Eyes of newborn to be treated; records.—Any person in 
attendance upon a case of childbirth shall instill or have instilled immediately 
upon its birth, in the eyes of the newborn babe, a solution or medication 
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prescribed and approved by the State Board of Health for the purpose of pre- 
venting infection of the eyes of the newborn. It shall be the duty of every 
person in attendance, or the duty of the institution in which the birth takes 
place, to prepare such records concerning inflammation of the eyes of the new- 
DOtipdemine state) DOaLdmousiiealthimehaliedirectem (1917. ci 25/406) 37) Ce Sis. 
US Ze 957. Cl 3a7/, ise la) 


Duty of Physician. — This section does this purpose, and he is not liable for dam- 
not impose upon the physician attempting ages resulting from the use of a larger per 
in good faith to obey the statute the ab- cent of such solution when so furnished by 


solute duty of ascertaining the percentage the hospital. Covington v. Wyatt, 196 N. C. 
of the solution furnished by a hospital for 367, 145 S. E. 673 (1928). 


§ 130-109. Duties of local health director.—lIt shall be the duty of the 
local health director: 

(1) To investigate or cause to be investigated each case filed with him in 
pursuance of this article, and all contacts necessary to trace the 
source of the infection in such case, and any other such cases as 
may come to his attention; 

(2) To report all cases of inflammation of the eyes of the newborn and 
the result of all such investigations, as the State Board of Health 
shall direct ; 

(3) To conform to and carry out such other rules and regulations con- 
cerning inflammation of the eyes of the newborn as the State Board 
of Health shall promulgate for his further guidance. (1917, c. 257, 
SMO m6 fl Goce Ose Cel O07 sSee Le) 


§ 130-110. Duties of State Board of Health.—lIt shall be the duty of 
the State Board of Health to promulgate such rules and regulations as are 
necessary in the interest of the public health for the carrying out of this article, 
to provide for the gratuitous distribution of the medication for preventing 
infection of the eyes of the newborn required by this article to all physicians 
and midwives as may be engaged in the practice of obstetrics or assisting at 
childbirth, and to disseminate such information concerning inflammation of the 
eyes of the newborn as may be necessary in the interest of the public health. 


GOI CR 20 6S aur tesa / 1545 LQ pem Loo Se kw) 


§ 130-111. Violation of article.—A violation of any of the provisions of 
this article concerning the giving of notice that a child has inflammation of 
the eyes or the treating of a child which has inflammation of the eyes shall be 
deemed prima facie evidence of negligence in any civil suit. (1917, c. 257, s. 7; 


Cmores loos 195/-7e, 1357,7s. 71.) 


§ 130-112. Registration of midwives.—No person shall practice mid- 
wifery in North Carolina without a permit as required by article 18 of this 
chapter, and until registered with the local health director of the area in which 
such person intends to practice midwifery. The local health director shall notify 
the State Board of Health of such registration, and the State Board of Health 
shall furnish to such registered persons the necessary directions and medica- 
tions for compliance with this article and the rules and regulations of the State 


Beaaisorsealthye( 1917 t0025/; s0 SeaGieos, is /1 37 2 199/ .ee 1357s. 1.) 


ARTICLE 11. 
Tuberculosis. 


Part 1. Prevention of Spread of Tuberculosis. 
§ 130-113. Health directors to cause suspects to be examined.— 
When any local health director has reasonable grounds to believe that any person 
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has tuberculosis in an active stage or in a communicable form, and such person 
will not voluntarily seek a medical examination, then it shall be the duty of 
such health director to order such person to undergo an examination by a 
physician qualified in chest diseases or at a State or county sanatorium for 
tuberculosis or at a clinic or hospital approved by the State Board of Health for 
such examinations. The health director and the person suspected of having 
tuberculosis shall, if possible, agree upon the time and place of examination, but 
if no satisfactory time and place can be arranged by agreement, then the health 
director shall fix a reasonable time and place for such examination, and it shall 
be the duty of such suspected person to present himself for examination at such 
time and place as is fixed by the health director. The examination shall include 
an X-ray of the chest, a sufficient number of laboratory examinations of sputum, 
and such other forms and types of examinations as shall be approved by the State 
Board of Health. If, upon such examination, it shall be determined that such 
person has tuberculosis in an active stage or in a communicable form, then it 
shall be the duty of such tuberculous person, as soon as he can reasonably do so, 
to arrange for admission of himself as a patient in one of the State sanatoriums 
for tuberculosis, or in a county sanatorium for tuberculosis or in a private hos- 
pital or in the ward of a private hospital maintained and operated for the treat- 
ment of tuberculous patients; provided, that. when there is no danger to the 
public or to other individuals as determined by the health director, the tubercu- 
lous person may receive treatment at home. (1943, c. 357; 1945, c. 583; 1951, 
CH 4A) 1957 °C. AS o/eese 1.) 
Editor’s Note.—For comment on this 
section, see 21 N. C. Law Rev., 353. 


Vs 130-114. Precautions necessary pending admission to the hos- 
pital. Whenever it has been determined that any person has tuberculosis in an 
active stage or in a communicable form, and such person is not immediately 
admitted as a patient in a State sanatorium for tuberculosis, county sana- 
torium for tuberculosis or in a private hospital or ward of a private hospital 
maintained for the treatment of tuberculosis, it shall be the duty of the local 
health director to instruct such person as to the precautions necessary to be taken 
to protect the members of such person’s household or the community from be- 
coming infected by tuberculosis communicated by such person, and it shall be 
the duty of such tuberculous person to conduct himself and to live in such a 
manner as not to expose members of his family or household, or any other person 
with whom he may be associated to danger of infection, and said health director 
shall investigate from time to time to make certain that his instructions are being 
carried out in a reasonable and acceptable manner. It shall be unlawful for any 
person to; 


(1yY Willfully fail and refuse to present himself to any private physician 
a qualified in chest diseases, hospital, clinic, county sanatorium or 
/ State sanatorium for an examination for tuberculosis at such time and 

/ place as is fixed by the health director or at such time and place 
/ agreed upon between such suspected person and the health director, 
(2) Willfully fail and refuse to present himself for admission as a patient 

to any State sanatorium, county sanatorium, provided such facilities 

are available, or private hospital or ward of a private hospital main- 

tained and operated for the treatment of tuberculous persons when 
me such action is found by the health director to be necessary for the 
\| / prevention of spread of the disease, in accordance with the provisions 

\ of G. S. 130-113, 

f/(3) Willfully fail or refuse to follow the instructions of the health director 
as to the precautions necessary to be taken to protect the members of 
his or her household or any member of the community or any other 
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person with whom he or she may be associated from danger of infec- 
tion by tuberculosis communicated by such person. ge 


If any person shall be convicted of any of the violations set forth in paragraphs 
(2) and (3) of this section or shall enter a plea of guilty thereto when charged 
with such violations, such person shall be imprisoned in the prison division of 
the North Carolina Sanatorium; provided, the period of imprisonment shall be 
for two years. The associate superintendent-medical director of the North 
Carolina Sanatorium, located at McCain, North Carolina, upon signing and 
placing among the permanent records of the North Carolina Sanatorium a state- 
ment to the effect that a person imprisoned under this section may be dis- 
charged without danger to the health or life of others, or for any other reason 
stated in full which he may deem adequate and sufficient, may discharge the 
person so committed at any time during the period of commitment. He shall 
report each such discharge, together with a full statement of the reasons therefor, 
at once to the health director serving the territory from which the person came 
and to the board of trustees or other controlling authority of such sanatorium 
and to the prison division of the State Prison Department. The court in which a 
person is convicted of violating paragraph (2) or (3) of this section may sus- 
pend judgment, however, if such convicted person shall be hospitalized in a 
county sanatorium or State sanatorium and shall remain there until discharged 
by the associate superintendent-medical director or controlling authority of 
such county sanatorium or State sanatorium. The superintendent-medical di- 
rector of the North Carolina sanatorium system with the advice and consent of 
the Commissioner. of Paroles, where he finds that a person committed to the 
prison division of the State sanatorium has obeyed the rules and regulations of 
such division or department for a period of not less than sixty days may, in 
his discretion, have the authority to transfer any patient who, in his judgment, 
will conform to the rules of the sanatorium, from the prison division to any State 
sanatorium, or Veterans Administration tuberculosis hospital. 

The county of legal residence of such committed person shall be responsible 
for the regularly established fee for indigent or welfare patients and shall be 
responsible for this fee during the patient’s period of hospitalization in the prison 
division of the North Carolina Sanatorium located at McCain, North Carolina. 

The provisions of this section apply to minors as well as adults; provided, 
however, that persons under 16 years of age, upon conviction of a violation 
of the provisions of this section, shall not be imprisoned in the prison division 
of the North Carolina Sanatorium, but shall be placed in a State, county or 
Pilvatessanatorumror treatment, ) (1043) °c: 357 1951," e: 44871955) c. 89; 
LON ee Cel 3 o/,1syels) 


Sufficiency of Warrant.—Where a war- 
rant cites the statute under which it is 
drawn as § 130-2251 (now §° 130-113), 
whereas the penal provisions of the statute 
for the prevention of spread of tuberculosis 
are contained in this section, but the war- 
rant sets out the charge of a criminal of- 
fense under the law, the reference by its 
number to § 130-225.1 (now § 130-113) will 
be regarded as surplusage, and is at most an 
irregularity which would not render the 
warrant and judgment void and detention 
thereunder unlawful. In re Stoner, 236 N. 
GLI soto (20) 066 (1952). 


Judgment in Prosecution for Violation 
of Section—Where defendant has been 
found by a jury to be an active tubercular 
carrier in the infectious stage, and as such 
had willfully failed to take the precautions 
prescribed by the public health authorities, 
judgment that he be confined in the prison 
department of the North Carolina Sana- 
torium is in accord with this section, and 
further provision of the judgment that he 
be released to a veterans’ hospital if he 
could secure admission thereto is in his 
interest. In re Stoner, 236 N. C. 611, 73 
S. E. (2d) 566 (1952). 


Part 2. Tuberculous Prisoners. 


§ 180-115. Tuberculous county prisoners to be segregated.—The 
boards of county commissioners of the respective counties of North Carolina shall 
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provide in the jail, camp or other place where county prisoners are com- 
mitted for keeping, separate cells or rooms or other places in which any prisoner 
or prisoners who may be committed to said place of confinement and who has 
been examined by the county physician or local health director and pronounced 
to be infected with tuberculosis shall be confined. (1907, c. 567, s. 1; C. S., s. 
TENS ERY! ARYA, Se 1) 


§ 130-116. Law enforcement officers to have prisoners suspected 
to be tuberculous examined and separated.—When a prisoner is placed in 
the custody of a law enforcement officer for the purpose of being committed to 
jail or to any place where prisoners are kept, and the law enforcement officer 
has reason to believe or suspect that the prisoner is suffering with tuberculosis, 
it shall be the duty of the law enforcement officer to have such prisoner ex- 
amined by the county physician or local health director and if upon examination 
the prisoner is pronounced tuberculous, then he shall be separated from other 
prisoners and confined in a separate cell or other place of confinement, and if 
the prisoner is under sentence of confinement, and is otherwise eligible for ad- 
mission, he shall be transferred to the prison division of the North Carolina 
Sanatorium at. McCain, Nerth Carolina, "(190/77 Cc) 567, s.02 40> ome ce 
NO My be ALS RY: Shs) 


§ 130-117. Tuberculous State prisoners to be segregated.—lIt shall 
be the duty of the board of directors of the State’s prison to provide separate 
cells or apartments for the confinement of prisoners sentenced to that institu- 
tion for a term of imprisonment, who have been examined and pronounced by 
the physician in charge to be infected with tuberculosis, until said prisoners can 
be transferred to the prison division of the North Carolina Sanatorium at Mc- 


Cain, North, Carolina, (1907, c..567,'s..3 3) Ce 5s) 507209 1957) cal 357 eee 


§ 130-118. Separate cells for tuberculous prisoners.—Cells or places 
of confinement provided for prisoners infected with tuberculosis must be kept 
exclusively for such prisoners, and when they have been occupied by tuberculous 
prisoners they shall not be used for other prisoners until the county physician 
or the local health director or the physician in charge or the health authorities 
of the State’s prison have been notified, and until such cells or places of con- 
finement have been thoroughly disinfected under the supervision of such officials 
in the manner required by the State Board of Health. (1907, c. 567, s. 4; © 
Ses 2 10S O57 Om SOF SEL) 


§ 130-119. Prison authorities to have prisoners suspected to be 
tuberculous examined.—When a prisoner is committed to any prison or 
place of confinement designated in this article, and the law enforcement officers 
or prison officials know or suspect the prisoner to be suffering with tubercu- 
losis, it shall be the duty of such officers or officials immediately upon receipt 
of such knowledge or the arousal of such suspicion to cause the prisoner to be 
examined by the county physician or the local health director or the physician in 
charges | (1907; (cAs50/ Sse oee a .s S. /2 1815 Ae cl 57 cle) 


§ 130-120. Tuberculous prisoners not to be worked.—No prisoner 
suffering with active tuberculosis shall be worked on any public or private works. 


(4917, c. 2625s) Ca Ses 01 943) cdo O57 ew 5 7 esa 


§ 130-121. Examination of prisoners.—It shall be the duty of every 
county or city physician or local health director, or other physician responsible 
for the medical care of city, county, or State prisoners, within his respective 
jurisdiction, to make a thorough physical examination of every prisoner within 
forty-eight hours after admission of such prisoner. Such examining physician 
shall be required to make reports concerning the health of the prisoners and 
the transference of prisoners, upon such forms as the State Board of Health 
may requires “C1917, ce262 "ears Gano. eS / 210 el Ooi Ceo o/eecmn 
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§ 1380-122. Food and work of tuberculous prisoners.—In order more 
effectively to promote the recovery of tuberculous prisoners, it shall be the duty 
of the warden or superintendent of any unit of the State Prison System and such 
other officers as may have jurisdiction under him to provide such additional 
food for prisoners suffering with tuberculosis as may be prescribed or requested 
by the physician in charge. Prisoners suffering with tuberculosis shall be trans- 
ferred promptly to the prison division of the North Carolina Sanatorium at 
McCain. When a prisoner has been discharged as an arrested case of tuberculosis 
from the prison division of the sanatorium and returned to the Central Prison 
or State farm, he shall only do such work as may be prescribed by the prison 
DOV siClit GLO L/e CarcOo ans ae Gan Wes / 210 LOS C5357, Sa4l.) 


ArTICcLE 12. 


Sanitary Districts. 


§ 130-123. Creation by State Board of Health.—For the purpose of 
preserving and promoting the public health and welfare the State Board of 
Health may, as hereinafter provided, create sanitary districts without regard 
for county, township or municipal lines: Provided, however, that no municipal 
corporation or any part of the territory in a municipal corporation shall be 
included in a sanitary district except at the request of the governing board of 
such municipal corporation; provided further that if such municipal corporation 
shall not have levied any tax nor performed any official act nor held any elections 
within a period of four years next preceding the date of the petition for said 
sanitary district, as hereinafter provided, such a request of the governing board 
Sout peatecdired me C1IZ/.. Co1lOU ns, sb ore. 1 30/7: 957. ¢6.41357; 18> 1) 

Local Modification.—Caswell: 1939, c. 3, general law of State-wide application re- 
ss. 1, 2; 1941, c. 89; 1943, c. 287; Moore: lating to health, and is valid. Drysdale v. 
TO30. Cana, 5. oe Pridden loa NN. Cation, 14am, i.) 530 

Article Valid.—This article constitutes a (1928). 


§ 130-124. Procedure for incorporating district.—A sanitary district 
shall be incorporated as hereinafter set out. Fifty-one per cent (51%) or more 
of the freeholders within a proposed sanitary district may petition the board of 
county commissioners of the county in which all or the major portion of the 
petitioning freeholders of the proposed district are located, setting forth the 
boundaries of the proposed sanitary district and the objects it is proposed to 
accomplish. Upon receipt of such petition the board of county commissioners, 
through its chairman, shall notify the State Board of Health and the chairman 
of the board of county commissioners of any other county or counties in which 
any portion of the proposed district lies, of the receipt of said petition, and shall 
request that a representative of the State Board of Health hold a joint public 
hearing with the county commissioners of all the counties in which a portion of 
the district lies concerning the creation of the proposed sanitary district. The State 
Health Director and the chairman of the board of county commissioners shall 
name a time and place withi the proposed district at which the public hearing 
shall be held. ‘The chairman of the board of county commissioners shall give 
prior notice of such hearing by posting a notice at the courthouse door of the 
county and also by publication in a newspaper published in said county at least 
once a week for four successive weeks; and in the event such hearing is to be 
before a joint meeting of the boards of county commissioners of more than one 
county, or in the event the land to be affected lies in more than one county, then 
a like publication and notice shall be made and given in each of said counties. 
In the event that all matters pertaining to the creation of this sanitary district 
cannot be concluded at the hearing, any such hearing may be continued to a 
time and place within the proposed district named by the representative of the 
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State Board of Health. 
Sel: ) 

Withdrawal of Names from Petition.— 
Signers of a petition for the creation of a 
Sanitary district under this article are en- 
titled as a matter of right to withdraw 
their names from the petition at any time 
before action is taken on the petition by 
the county commissioners on the question 
of approval, and when their withdrawal 
reduces the number of signers to less than 
51% of the resident freeholders within the 
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(1927,%c/100," 98.124 -9195 18 'c, 17895 11957468 1057, 


missioners is without jurisdiction and its 
approval of the petition may be enjoined. 
idoltv.'Hanes, 219 Nv Cn723}i14 Saba 
801 (1941); Deal v. Enon Sanitary Dist., 
245 N.C. 74, 95 oc (2d)as62 01956). 

The required public hearing contem- 
plates that every interested person has a 
right to be heard. Deal v. Enon Sanitary 
245 N.C. 74,°95 S. E. (ed) 8624. i950)" 
(1956). 


proposed district the board of county com- 


§ 180-125. Declaration that district exists; status of industrial vil- 
lages within boundaries of district.—lIf, after such hearing the State Board 
of Health and the county commissioners concerned shall deem it advisable to 
comply with the request of said petition, and determine that a district for the 
purpose or purposes therein stated should be created and established, and State 
Board of Health shall adopt a resolution to that effect, defining the boundaries 
of such district and declaring the territory within such boundaries to be a 
sanitary district; provided that the State Board of Health may make minor 
deviation, in defining the boundaries, from those prescribed in the petition when 
the Board determines that it is advisable in the interest of the public health; 
provided further that any industrial plant and its contiguous village shall be 
included within or excluded from the areas embraced within such sanitary dis- 
trict as expressed in the application of the person, persons or corporation 
owning or controlling such industrial plant and its contiguous village, said ap- 
plication to be filed with the State Board of Health on or before the date of 
the public hearing as hereinbefore provided. Each district when created shall 
be identified by a name or number assigned by the State Board of Health. (1927, 
cl OO, 755 Opel Oo cml 0/2) S21 8) 


Validity. — The validity of this article is 
not affected by the provision that certain 
industrial enterprises and villages situate 
therein may be excluded upon application 
of the owners. Drysdale v. Prudden, 195 
N.C. 722, 143 S. H2530) (1928). 

No sanitary district exists unless legally 


created and established by the State Board 
oi Health. Deal v. Enon Sanitary Dist., 245. 
N).C.'74;, 95 S. Es. (2d) 362, (1956)2 

Establishing Territory Different from 
That Described in Petition—See Deal v. 
Enon Sanitary Dist., 245 N. C. 74, 95 S. E. 
(2d) 362 (1956). 


§ 130-126. Election and terms of office of sanitary district boards. 
—The State Board of Health shall cause copies of the resolution adopted creat- 
ing the sanitary district to be sent to the board or boards of county commis- 
sioners of the county or counties in which all or parts of the territory within 
the district is located, whereupon the said board or boards of county commis- 
sioners shall hold a meeting or joint meeting for the purpose of electing a sani- 
tary district board of three members, residents within the district, which shall 
thereafter be the governing body of the sanitary district. At this meeting or 
joint meeting of said board or boards of county commissioners there shall be 
elected three members of said sanitary district boards who shall serve until 
their successors are elected and qualified. At the next general election following 
said appointment by the board of county commissioners, candidates for said 
district board shall be nominated in the primary and elected at the general 
election as are county officers, except that the nomination and election shall be 
confined to said district. 

When more than six candidates qualify for a primary, then the six candidates 
receiving the highest number of votes in the primary shall be nominated as 
candidates for election in the general election, and the three candidates receiving 


226 


§ 130-127 Cu. 130. Pusric HeartH § 130-128 


the highest number of votes in the general election shall be elected as members 
of said sanitary district board. When six or less candidates qualify for the 
primary, then each shall be declared to be a candidate in the general election 
without their names being voted upon in the primary. The primary and general 
election shall be nonpartisan, and each shall be conducted by the board of elec- 
tions in the county in which the sanitary district is located. The said board of 
elections is authorized and empowered to cause a special election to be held at 
such time or times as it may designate, if necessary to break a tie between any 
candidate in the primary or general election: Provided, that this paragraph 
shall apply only to sanitary districts located wholly within the limits of a single 
county, and which adjoin and are contiguous to cities having a population of 
fifty thousand or more. ‘The said board of elections shall canvass the returns 
from any primary or general election and within ten days thereafter certify 
the results thereof to the clerk of the superior court. The clerk of the superior 
court in each county is authorized, directed and empowered to take and file the 
oaths of office of those persons elected. 


Prior to the appointment of a sanitary district board by the board or boards 
of county commissioners or prior to the election of the members of a sanitary 
district board at any general election, the board or boards of county commis- 
sioners may by resolution determine that such sanitary district board shall con- 
sist of five members, residents within such district. In such case, when more 
than ten candidates for membership on such sanitary district board qualify for 
a primary, then the ten candidates receiving the highest number of votes in 
the primary shall be nominated as candidates for election in the next general 
election, and the five candidates receiving the highest number of votes in the 
general election shall be elected as members of said sanitary district board; when 
ten or less candidates qualify for the primary, then each shall be declared to be 
a candidate in the general election without his name being voted upon in the 
primary. The primary and general election shall be nonpartisan, and each shall 
be conducted by the board of elections in the county in which the greater por- 
tion of the qualified voters of the sanitary district are located. The said board 
of elections is authorized and empowered to cause a special election to be held 
at such time or times as it may designate, if necessary to break a tie between any 
candidates in the primary or general election. 

The members of the board so nominated and elected shall be residents of 
the district. ‘They shall qualify by taking the oaths of office on the first Monday 
in December following their election. The term of office shall be two years 
and until their successors qualify. (1927, c. 100, s. 6; 1943, c. 602; 1953, c. 798; 
DOS a RCM O73 6195/5809 1357,78: 1s) 

Local Modification—Alamance: 1955, c. 

588. 


§ 130-127. Vacancy appointments to district boards.—Hereafter any 
vacancy that may exist in any sanitary district board of any sanitary district 
of the State for any cause shall be filled until the next general election by the 
county commissioners of the county in which said sanitary district may be 
situated. Provided, that if the district is located in more than one county, the 
vacancy shall be filled by the county commissioners of the county from which 
Piemvacaticy, occuricd (1935, Coo, poten L907 nce Loos, SL.) 


§ 130-128. Corporate powers.—When a sanitary district is organized 
as herein provided the sanitary district board selected under the provisions of 
this article shall be a body politic and corporate and as such may sue and be sued 
in matters relating to such sanitary district. In addition, such board shall have 
the following powers: 

(1) To acquire, construct, maintain and operate a sewerage system, sew- 
age disposal or treatment plant, water supply system, water purifica- 
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(5) 


(6) 


(7) 


(8) 


(9) 


tion or treatment plant and such other utilities as may be necessary 
for the preservation and promotion of the public health and sanitary 
welfare within the district, such utilities to be constructed, operated, 
and maintained in accordance with rules and regulations promulgated 
by the State Board of Health. 

To issue certificates of indebtedness against the district in the manner 
hereinafter provided. 

To issue bonds of the district in the manner hereinafter provided. 

To cause taxes to be levied and collected upon all taxable property 
within the district sufficient to meet the obligations of the district evi- 
denced by bonds, certificates of indebtedness and revenue anticipation 
notes issued against the district and to pay all obligations incurred by 
the district in the performance of all of its lawful undertakings. 

To acquire, either by purchase, condemnation or otherwise and hold 
real and personal property, easements, rights-of-way and water rights 
in the name of the district within or without the corporate limits of 
the district, necessary or convenient for the construction or main- 
tenance of the works of the district. 

To employ such engineers, counsel and other persons as may be 
necessary to carry into effect any projects undertaken and to fix the 
compensation of such persons. 

To negotiate and enter into agreements with the owners of existing 
water supplies, sewerage systems or other such utilities as may be 
necessary to carry into effect the intent of this article. 

To formulate rules and regulations necessary for the proper func- 
tioning of the works of the district, but such rules and regulations 
shall not conflict with rules and regulations promulgated by the State 
Board of Health, or the local board of health having jurisdiction 
over the area. 

a. To contract with any person, firm, corporation, city, town, vil- 
lage or political subdivision of the State both within or without 
the corporate limits of the district to supply raw water without 
charge to said person, firm, corporation, city, town, village or 
political subdivision of the State in consideration of said per- 
son, firm, corporation, city, town, village or political subdivi- 
sion permitting the contamination of its source of water sup- 
ply by discharging sewage therein and to construct all im- 
provements necessary or convenient to effect the delivery of 
said water at the expense of the district when in the opinion 
of the sanitary district board and the State Board of Health, 
it will be for the best interest of the district. 

b. To contract with any person, firm, corporation, city, town, vil- 
lage or political subdivision of the State within or without the 
corporate limits of the district to supply raw or filtered water 
to said person, firm, corporation, city, town, village, or politi- 
cal subdivision of the State where the service is available: 
Provided, however, that for service supplied outside the cor- 
porate limits of the district, the sanitary district board may 
fix a different rate from that charged within the corporate 
limits but shall in no case be liable for damages for a failure 
to furnish a sufficient supply of water. 


(10) After adoption of a plan as provided in G. S. 130-133, the sanitary 


district board may, in its discretion, alter or modify such plan if, in 
the opinion of the State Board of Health, such alteration or modifica- 
tion does not constitute a material deviation from the objective of 
such plan. The alteration or modification must be approved by the 
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State Board of Health and may provide among other things for the 
construction of a water line for the supply of any person, firm, cor- 
poration, city, town, village or political subdivision of the State either 
within or without the corporate limits of the district instead of a 
sewage disposal line and other improvements, where such alteration 
or modification would permit the disposal of sewage at a point nearer 
the district either within or without the corporate limits, thereby con- 
taminating the prevailing water supply of the person, firm, corpora- 
tion, city, town, village or political subdivision of the State to whom 
the water is to be supplied and would effect a saving to the district, 
and the sanitary district board may appropriate or reappropriate 
money of the district for carrying out such plans as altered or modi- 
fied. 

(11) Subject to the approval of the State Board of Health, to engage in 
and undertake the prevention and eradication of diseases transmis- 
sible by mosquitoes by instituting programs for the eradication of the 
mosquito. 

(12) To collect and dispose of garbage, waste, and other refuse by con- 
tract or otherwise. 

(13) To establish a fire department for the protection of life and prop- 
erty within the district, or to contract with cities, counties or other 
governmental units to furnish fire-fighting apparatus and personnel 
for use in the district. 


(14) The district, and in the event the district enters into a contract with 
any other governmental unit for the collection and disposal of gar- 
bage, waste or other refuse or for fire protection, as aforesaid, then, 
in that event, the district and such other governmental unit shall 
each have and enjoy all privileges and immunities that are now 
granted to other governmental units in exercising the governmental 
functions of collecting garbage, waste and other refuse, and furnish- 
ing fire protection. 

(15) To use the income of the district, and if necessary, to cause taxes 
to be levied and collected upon all the taxable property within the 
district sufficient to pay the costs of collecting and disposing of gar- 
bage, waste and other refuse, and to provide fire protection in said 
district, such taxes to be levied and collected at the same time and in 
the same manner as taxes for debt service as provided in G. S. 
130-141. 

(16) To establish a capital reserve fund for the district in accordance with 
the following provisions: 

a. The district board shall pass a resolution declaring that a capital 
reserve fund is thereby established, which resolution shall state 
that said fund shall consist of unencumbered balances and un- 
appropriated surplus revenues evidenced by money derived 
from collections of ad valorem taxes of the district or from 
service charges and rates applied by the district board in ac- 
cordance with law or from proceeds of the sale of real or per- 
sonal property of the district, that it shall take effect when the 
provisions thereof are approved by the Local Government 
Commission, and the district board shall designate therein 
some bank or trust company as depository in which the capital 
reserve fund shall be placed to the credit of a special account 
toe HE Vino Wn ASmMeta cent on steers Me helene te% wicket... « District, 
Capital Reserve Fund.” 

b. Upon adoption of a resolution by the district board providing 
therefor and with the approval of the Local Government Com- 
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mission, the capital reserve fund may be increased at any time 
with money from like source or sources as those stated in 
establishing resolution. 

c. Withdrawal from the capital reserve fund shall be of two kinds, 
temporary and permanent. ‘Temporary withdrawal may be 
made: 

1. In anticipation of the collections of taxes and other rev- 
enues of the district of the current fiscal year in which 
such withdrawal is made and for the purpose of paying 
principal or interest of bonds of the district falling due 
within three months, but the amount of such withdrawal 
shall be repayable to the capital reserve fund not later 
than thirty days after the close of the fiscal year in 
which such withdrawal is made, and 

2. For investment or reinvestment in bonds, notes or certif- 
icates of indebtedness of the United States of America, 
in bonds or notes of the State of North Carolina, in 
bonds of the district, or in bonds of any city, town or 
county in North Carolina. 


Permanent withdrawal may be made for the purpose of 
acquiring property for the district by purchase or otherwise, 
or for extending, enlarging, improving, replacing or recon- 
structing any properties of the district incident to or 
deemed necessary for the exercise of the powers granted by 
law to the district board. Each withdrawal shall be authorized 
by resolution of the district board and approved by the Local 
Government Commission and shall be by check drawn on the 
designated depository of the capital reserve fund upon which 
such approval by the Commission shall be endorsed by the 
secretary of the Commission or by an assistant designated by 
him for that purpose: Provided, however, the State of North 
Carolina shall not be liable for misapplication of any moneys 
withdrawn from the capital reserve fund by reason of such 
endorsement, such endorsement only being prima facie evi- 
dence of approval of the withdrawal authorized. No permanent 
withdrawal shall be made unless, after such withdrawal, there 
shall remain in the capital reserve fund an amount equal to 
the sum of the principal and interest of bonds of the district 
maturing either in the fiscal year in which the withdrawal is 
made or in the ensuing fiscal year, whichever is greater. 

d. All moneys stated in the establishing resolution or in a resolu- 
tion providing for increase of the capital reserve fund, when 
the provisions of such resolutions are approved by the Local 
Government Commission, and all realizations and earnings 
from temporary withdrawals shall be deposited in the desig- 
nated depository of the capital reserve fund by the officer or 
officers having the charge and custody of such moneys, and it 
shall be the duty of such officer or officers to simultaneously 
report each of such deposits to the Local Government Com- 
mission. 

(17) To make rules and regulations in the interest of and for the pro- 
motion and protection of the public health and the welfare of the 
people within the sanitary district, and for such purposes to possess 
the following powers: ° 

a. To require any person, firm or corporation owning, occupying 
or controlling improved real property within the district to 
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connect with either or both, the water or sewerage systems 
of the district, when the local health director, having juris- 
diction over the area in which the greater portion of the 
residents of the district reside, determines that the health 
of the people residing within the district will be endangered 
by a failure to connect. 

b. To require any person, firm or corporation owning, occupying 
or controlling improved real property within the district where 
the water or sewerage systems of the district are not im- 
mediately available or it is impractical to connect therewith to 
install sanitary toilets, septic tanks and other health equip- 
ment or installations in accordance with the requirements of 
the State Board of Health. 

c. To require any person, after notice and hearing, to abate any 
nuisance detrimental or injurious to the public health of the 
district. The person being ordered to abate the nuisance may 
appeal such order to the local board of health as provided in 
(Comer ale y40) 

d. To abolish, or to regulate and control the use and occupancy of 
all pigsties and other animal stockyards or pens within the 
district and for an additional distance of 500 feet beyond the 
outer boundaries of the district, unless such 500 feet be within 
the corporate limits of some city or town. 

e. Upon the noncompliance by any person, firm or corporation of 
any rule and regulation promulgated and enacted hereunder, 
the sanitary district board shall cause to be served upon the 
person, firm or corporation who fails to so comply a notice 
setting forth the rule and regulation and wherein the same 
is being violated, and such person, firm or corporation shall 
have a reasonable time, as determined by the local health di- 
rector of the area within which the noncomplying person re- 
sides, from the service of such notice in which to comply with 
such rule and regulation. 


(18) For the purpose of promoting the public health, safety, morals, and 


the general welfare of the State, the sanitary district boards of the 
various sanitary districts of the State are hereby empowered, within 
the areas of said districts and not under the control of the United 
States or the State of North Carolina or any agency or instrumental- 
ity thereof, to designate, make, establish and constitute as zoning 
units any portions of said sanitary districts in accordance with the 
manner, method and procedure as follows: 


a. No sanitary district board, under the provisions of this subsec- 
tion, shall designate, make, establish and constitute any area 
in their respective sanitary districts a zoning area until a 
petition signed by two-thirds (24) of the qualified voters in 
said area as shown by the registration books used in the last 
general election, together with a petition signed by two-thirds 
(24) of the owners of the real property in said area as shown 
by the records in the office of the register of deeds for the 
county on the date said petition is filed with any sanitary dis- 
trict board, and a public hearing after twenty days’ notice has 
been given. Such notice must be published in a newspaper of 
general circulation in said county at least two times, and a 
copy of said notice posted at the courthouse of said county 
and in three other public places in the sanitary district for 
twenty days before the date of the hearing. The petition 
must be accompanied by a map of any proposed zoning area. 
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b. When any portion of any sanitary district has been made, estab- 


lished and constituted a zoning area, as herein provided, the 
sanitary district boards as to any such zoning areas shall have, 
exercise and perform all of the rights, privileges, powers and 
duties granted to municipal corporations under article 14, 
chapter 160, of the General Statutes of North Carolina, as 
amended, provided, however, the sanitary district boards shall 
not be required to appoint any zoning commission or board of 
adjustment, and upon the failure to appoint either said sani- 
tary district boards shall have, exercise and perform all the 
rights, privileges, powers and duties granted to said zoning 
commission and board of adjustment. 


c. The governing body of any city, town or sanitary district is 


hereby authorized to enter into agreements with any other 
city, town or sanitary district for the establishment of a joint 
zoning commission, and to cooperate fully with each other. 


d. The sanitary district boards are hereby authorized to appro- 


priate such amounts of money as they deem necessary to carry 
out the effective provisions of this subsection, and are au- 
thorized to enforce its rules and regulations in order to give 
effect to this subsection, and for such purposes to use the in- 
come of the district or cause taxes to be levied and collected 
upon the taxable property within the district to pay such costs. 


e. None of the provisions of chapter 176 of the Public Laws of 


North Carolina, Session 1931 (the proviso to G. S. 160-173), 
shall apply to any sanitary district. 


f. This subsection shall apply only to sanitary districts which ad- 


join and are contiguous to cities having a population of fifty 
thousand or more,  (1927)%c.7100) Vs... 73 71933," choco 
2; 1935, c. 287, ss. 15 2; 1941s °c lho; 1945. C65 eccmeeene, 
1947, c. 476; 1949, c. 880, s. 1; 1949, cc. 1135, 1145; 1951, 


Ceul7.is, le 1951vc LOSS fsa a1 Oo7 acolo Aes mie) 


Local Modification.—Caswell: 1939, c. 3; 
1941, c. 89; 1943, c. 287; 1945, c. 20; Moore: 
1939, c. 3; Rockingham: 1947, cc. 565, 849. 

Editor’s Note.—For comment on the fire 
protection provisions, see 19 N. C. Law 
Rey. 498. 

Services and Rates Not Subject to Con- 
trol of Utilities Commission.—A sanitary 
district which, as a part of its functions, 
furnishes drinking water to the public and 
also filtered water for industrial consumers 
is a quasi-municipal corporation, and is 
not under the control and supervision of 
the North Carolina Utilities Commission 
as to services or rates. Halifax Paper Co. 
v. Roanoke Rapids Sanitary Dist., 232 N. 
C421, 61 S. E. (2d) 378.-(1950): 

Lease of Filter Plant.—Defendant sani- 
tary district was unable to raise funds for 
the construction of a filter plant and, in 
order to carry out the purposes for which 
it was created, leased a cotton mill’s filter 
plant under an agreement that the mill 
should get its water at cost of filtering 
and should have priority over other in- 
dustrial consumers. It was held that the 


lease contract was in the public interest 
and the district had authority to execute it, 
and the contract was valid since it did not 
impair the ability of the district to dis- 
charge its duties to the public nor unlaw- 
fully discriminate between commercial cus- 
tomers similarly circumstanced. Halifax 
Paper Co. v. Roanoke Rapids Sanitary 
Distt: $232. N. C421, 61S ai eat ne 
(1950). 

Under the facts of the preceding para- 
graph, the district agreed with plaintiff 
paper mill to furnish it water from the 
surplus remaining after the needs of the 
district and lessor enterprise had been sat- 
isfied. It was held that upon increased de- 
mand by the lessor, resulting in a diminu- 
tion of the surplus available for sale to 
other industrial consumers, the district had 
the power to reduce the amount of water 
furnished the paper mill proportionately, 
since the paper mill had no right to any 
water except out of surplus water remain- 
ing after the requirements of the district 
and the lessor enterprise had been satis- 
fied, and since there was no discrimina- 
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tion in service to commercial users simi- Rapids Sanitary Dist. 232 N. C. 421, 61 
larly circumstanced in regard to such S. E. (2d) 378 (1950). 
surplus. Halifax Paper Co. v. Roanoke 


§ 130-129. Organization of board. — Upon election, a sanitary district 
board shall meet and elect one of its members as chairman, and another member 
as secretary. Hach member of the board may receive a per diem compensation of 
eight dollars ($8.00) when actually engaged in the business of the district, pay- 
able from the funds of the district. The board may employ a clerk, stenographer, 
or such other assistants as it may deem necessary and may fix the duties and 
compensation thereof. 

A sanitary district board may at any time remove any of its employees and 
may fill any vacancies however arising. (1927, c. 100, s. 8; 1957, c. 1357, s. 1.) 


§ 130-130. Power to condemn property.—When in the opinion of the 
sanitary district board, it is necessary to procure real estate, right-of-way or 
easement within and/or without the corporate limits of the district for any of 
the improvements authorized by this article, they may purchase the same or 
if the board and the owner or owners thereof are unable to agree upon its 
purchase and sale, or the amount of damage to be awarded therefor, the board 
may condemn such real estate, right-of-way or easement within and/or without 
the corporate limits of the district and in so doing the ways, means and method 
and procedure of Chapter 40 of the General Statutes of the State of North Caro- 
lina entitled “Eminent Domain” shall apply. Section 40-10 shall not, however, 
be applicable to such condemnation proceedings. In the event the owner or 
owners shall appeal from the report of the commissioners, it shall not be nec- 
essary for the sanitary board to deposit the money assessed with the clerk, but 
it may proceed and use the property to be condemned until the final determina- 
tenotatheractionm (1927. ce 100; sh Oe Ossmerorsess 1957)cn 1357; 8: 1.) 


§ 130-131. Construction of systems by corporations or individuals. 
—Whenever a corporation or the residents of any locality within the sanitary 
district shall desire a water supply, sewerage system or any part thereof and 
the sanitary district board shall deem it inadvisable or impracticable at that time, 
due to remoteness from its general system or other cause, for the sanitary dis- 
trict to build such system, such corporation or residents may nevertheless build 
and operate such system at its or their own expense but it shall be constructed 
and operated under plans, specifications and regulations approved by the dis- 
trict board, and by the State Board of Health. (1927, c. 100; s, 10; 1957, c. 
135 /eSne ls) 


§ 130-132. Reports.—Upon the election of any sanitary district board it 
shall become the duty of the board to employ competent engineers to make a 
report or reports on the problems of the sanitary district, which report or re- 
ports shall be prepared and filed with the sanitary district board. Such report 
or reports shall embrace the following: 

(1) Suitable comprehensive maps showing the boundaries of the sanitary 
district and in a general way the location of the various parts of the 
work that is proposed to be done and such information as may be 
useful for a thorough understanding of the proposed undertaking. 

(2) A general description of existing: facilities for carrying out the objects 
of the district. 

(3) A general description of the various plans which might be adopted for 
accomplishment of the objects of the district. 

(4) General plans and specifications for such work. 

(5) General descriptions of property it is proposed to be acquired or 
which may be damaged in carrying out the work. 

(6) Comparative detail estimates of cost for the various construction 

lans. 

¢7)) eat ean C1O27eacm 00, Sell 91957 c. 1397,°5, 1.) 
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§ 130-133. Consideration of reports and adoption of a plan.—The 
report or reports filed by the engineers pursuant to G. S. 130-132 shall be given 
careful consideration by the sanitary district board, and said board shall adopt 
a plan, but before adopting such plan said board may, in its discretion, hold a 
public hearing, giving due notice of the time and place thereof, for the purpose 
of considering objections to such plan. The plan adopted as aforesaid shall be 
submitted by the sanitary district board to the State Board of Health and shall 
not become effective unless and until it is approved by the State Board of Health. 

The provisions of this section and of G. S. 130-132 above shall apply when 
it shall have been determined by the sanitary district board that consummation 
of the plan is predicated upon the issuance of bonds of the district, except that 
such provisions shall not apply to a proposed purchase of firefighting equip- 
ment and apparatus. Failure to observe or comply with said provisions shall 
not, however, affect the validity of any bonds of a sanitary district which may 
be hereafter issued pursuant to this article. (1927, c. 100, s. 12; 1949, c. 880, 
Se LOSI Cia 1/s sone a OD / ten o 07 acme) 


§ 130-134. Resolution authorizing bond issue and purposes for 
which bonds may be issued.—Either before or after the adoption of the 
plan as aforesaid, the sanitary district board may pass a resolution or resolu- 
tions (hereinafter sometimes referred to as “bond resolution” or “bond resolu- 
tions”) authorizing the issuance of bonds of the sanitary district, but bonds for 
two or more unrelated purposes shall not be authorized by the same bond 
resolution; provided, however, that bonds for two or more improvements or 
properties mentioned together in any one or more of the clauses of this section 
may be treated as being for a single purpose and may be authorized by the 
same bond resolution. The negotiable bonds of a sanitary district may be issued 
for any one or more of the following purposes, which purposes may include 
land, rights in land or other rights necessary for the establishment thereof: 

(1) Acquisition, construction, reconstruction, enlargement of, additions or 
extensions to a water system or systems, a water purification or 
treatment plant or plants, a sanitary sewer system or systems, or a 
sewage treatment plant or plants, including interest on the bonds 
during construction and for one year after completion of construction 
if deemed advisable by the sanitary district board. 

(2) Construction, reconstruction or acquisition of an incinerator or inciner- 
ators or other facilities for the disposal of garbage, waste and other 
refuse. 


(3) Purchase of firefighting equipment and apparatus. 
Such resolution shall state: 


(1) In brief and general terms, the purpose for which the bonds are to 
be issued. 

(2) The maximum aggregate principal amount of the bonds. 

(3) That a tax sufficient to pay the principal and interest of the bonds 
when due shall be annually divided and collected on all taxable prop- 
erty within the sanitary district. 

(4) That the resolution shall take effect when and if it is approved by the 
voters of the sanitary district at an election. 

Such resolution shall be published once a week for three successive weeks: 
Provided, however, the first of such publications shall be not later than the 
first publication of the notice of election required in G. S. 130-137. A statement 
in substantially the following form (the blanks being first properly filled in), 
with the printed signature of the secretary of the sanitary district board 
appended thereto, shall be published with the resolution: 

The foregoing resolution was adopted by the sanitary district board of...... 
Ree ys asi Sanitary, Districthon mine mmenes Cay a0 mene eee 
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and was first published on the ............ day 10fmetin ses gts oclh moe le, 
Any action or proceeding questioning the validity of said resolution must be 
commenced within thirty days after its first publication. 
DCCTCLAL ais aot aye ett Sanitary 
District Board. 
O27 it 00 Se 3 esl O40 M ome CSO eisaa lee 195 15) cal 7s sail 21951, .Cae46.<s5 1; 
P05 758C18139/08.21'5) 


§ 130-135. Limitation of action to set aside a bond resolution.— 
Any action or proceeding in any court to set aside a bond resolution adopted 
pursuant to this article, or to obtain any other relief upon the ground that such 
resolution is invalid, must be commenced within thirty days after the first publi- 
cation thereof as provided in G. S. 130-134. After the expiration of such period 
of limitation, no right of action or defense founded upon the invalidity of the 
resolution shall be asserted, nor shall the validity of such resolution be open to 
question in any court upon any ground whatever. (1949, c. 880, s. 1; 1951, c. 17, 
Sele 5 cml 07,0 S) 1.) 


§ 130-136. Publication of resolution, notice and statement.—A 
resolution or notice or statement required by this article to be published shall 
be published in a newspaper published in the county in which the district lies 
or if the district lies in two or more counties, in a newspaper published in each 
such county, or if there is no newspaper published in a county in which the 
whole or a part of the district lies, then and in lieu of a newspaper published 
in such county in a newspaper which, in the opinion of the sanitary district 
board, has general circulation within the district. (1949, c. 880, s. 1; 1951, ¢. 
ese 0 /,) Ciel 39/54S'1..) 


§ 130-137. Call for election.—Following the adoption of a bond resolu- 
tion by the sanitary district board the said board shall call upon the board or 
boards of county commissioners in the county or counties in which the district 
or any portion thereof is located to name election officers, set date, name polling 
places, and cause to be held an election within the district on the proposition 
of issuing bonds as set forth in such bond resolution. If, at such election a 
majority of the registered voters who shall vote thereon at such election shall 
vote in favor of the proposition submitted, the bonds set forth in the bond resolu- 
tion may be advertised, sold and issued in the manner provided by law. Should 
the proposition of issuing bonds submitted at any election as provided under 
this article fail to receive the required number of affirmative votes, the sanitary 
district board may, at any time after the expiration of six months, cause another 
election to be held for the same objects and purposes or for any other objects and 
purposes. The expenses of holding bond elections shall be paid from the funds 
of the sanitary district. 

The board of commissioners of the county in which said sanitary district is 
located, if wholly located in a single county, may in their discretion at any special 
election held under the provisions of this article make the whole sanitary dis- 
trict a voting precinct, or may create therein one or more voting precincts as 
to them seems best to suit the convenience of voters, the said precinct not to be 
the general election precinct unless the boundaries of the sanitary district are 
coterminous with one or more whole general election precincts. If said sanitary 
district is located in more than one county, the election precincts therein shall 
be fixed by the board of the particular county in which the portion of the sani- 
tary district is located. 

The said board or boards of commissioners shall provide registration and 
polling books for each precinct in the sanitary district, the cost of the same to 
be paid from the funds of the sanitary district. The notice of the election shall 
be given by publication once a week for three successive weeks. It shall set 
forth the boundary lines of the district and the amount of bonds proposed to be 
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issued. The first publication shall be at least thirty days before the election. At 
the first election after the organization of the sanitary district, a new registra- 
tion of the qualified voters within the district shall be ordered and notice of 
such new registration shall be deemed to be sufficiently given if given at least 
thirty days before the close of the registration books by publication once in some 
newspaper published or circulated in said district. The notice of registration may 
be considered one of the three notices required of the election. Time of such 
registration shall as near as may be conform with that of the registration of 
voters in municipal elections as provided in G. S. 160-37. The published notice 
of registration shall state the days on which the books shall be open for regis- 
tration of voters and place or places at which they will be open on Saturdays. 
The books of such new registration shall close on the second Saturday before 
the election. The Saturday before the election shall be challenge day and ex- 
cept as otherwise provided in this article, such election shall be held in accord- 
ance with the law governing general elections. 

A ballot shall be furnished to each qualified voter in said election, which 
ballot may contain the words “For approval of the bond resolution adopted 


bythe isanitatys« districts board) Ofu.ercc ce. rele Sanitary District on the 
aN day of ,........., 19......, authorizing the issuance of not exceeding 
Deeistengit teem of bonds of said sanitary district (briefly stating the purpose 


of such bonds), and the levy of a tax for the payment thereof,” and the 
words “Against approval of the bond resolution adopted by the sanitary 
districtybOardsOI ae Sanitary District on the ...... day Of <2). tame 
sed ha tieere ee 19%. ......, authorizing ‘the isstiance Of not exceedinige> amen 
of bonds of said sanitary district (briefly stating the purpose of such bonds), 
and the levy of a tax for the payment thereof,” with squares opposite said 
affirmative and negative forms of the proposition submitted to the voters, in one 
of which squares the voter may make a cross (X) mark, but this form of ballot 
is not prescribed. Two or more bond resolutions adopted by the sanitary district 
board, each for a separate purpose as provided in G. S. 130-134 may be sub- 
mitted at the same election and each may be stated on the same ballot as a 
separate proposition. After the election and after the vote has been counted, 
canvassed and returned to the board or boards of county commissioners, the 
election books shall be deposited in the office of the clerk of the superior court 
as polling books for the particular sanitary district involved. At any subsequent 
election, whether upon the recall of an officer as provided in G. S. 130-145 or 
for an additional bond issue in the particular district, a new registration may or 
may not be ordered as may be determined by the board of county commissioners 
interested in said election. 


A statement of results of an election on the proposition of issuance of bonds 
showing the date of such election, the proposition submitted, the number of 
voters who voted for the proposition and declaring the result of the election 
shall be prepared and signed by a majority of the members of the sanitary dis- 
trict board and deposited with the clerk of the superior court of the county in 
which the district lies, or, if parts of the district lie in two or more counties, 
with the clerk of the superior court of each such county. Such statement shall 
be published once. No right of action or defense founded upon the invalidity of 
such election shall be asserted, nor shall the validity of the election be open to 
question in any court upon any ground whatever, except in an action or pro- 
ceeding commenced within thirty days after the publication of such statement. 
(1927, °c. 100;'s.114 51949)"e), 880, sols 1951 ren 7) sal 01 957ic 1357 cane 

Editor’s Note. — For a brief Soren 


on the 1951 amendment to this section, see 
a7, N.C. Law Rev. 454. 


§ 130-138. Bonds.—The sanitary district board shall, subject to the pro- 
visions of this article, and under competent legal and financial advice, prescribe 
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by resolution the form of the bonds, including any interest coupons to be 
attached thereto, and shall fix the date, the maturities, the denomination or de- 
nominations, and the place or places of payment of principal and interest which 
may be at any bank or trust company within or without the State of North 
Carolina. The bonds shall not be sold at less than par and accrued interest nor 
bear interest at a rate or rates in excess of six per centum (6%) per annum. The 
bonds shall be signed by the chairman and secretary of the sanitary district 
board, and the seal of the board shall be impressed thereon, and any coupons 
attached thereto shall bear a facsimile of the signature of the secretary of said 
board in office at the date of the bonds or at the date of delivery thereof. The 
delivery of bonds so executed shall be valid, notwithstanding any change in 
officers or in the seal of the board occurring after the signing and sealing of the 
bonds. Bonds issued under this article shall be payable to bearer unless they 
are registered as hereinafter provided, and each coupon appertaining to a bond 
shall be payable to the bearer of the coupon. A sanitary district may keep in 
the office of the secretary of the sanitary district board, or in the office of a 
bank or trust company appointed by said board as bond registrar or transfer 
agent, a register or registers for the registration and transfer of its bonds, in 
which it may register any bond at the time of its issue or, at the request of the 
holder, thereafter. After such registration, the principal and interest of the bond 
shall be payable to the person in whose name it is registered except in the case 
of a coupon bond registered as to principal only, in which case the principal 
shall be payable to such person, unless the bond shall be discharged from regis- 
tration by being registered as payable to bearer. After registration a bond may 
be transferred on such register by the registered owner in person or by attorney, 
upon presentation to the bond registrar, accompanied by delivery of a written 
instrument of transfer in a form approved by the bond registrar, executed by 
the registered owner. Upon the registration or transfer of a bond as aforesaid, 
the bond registrar shall note such registration or transfer on the back of the 
bond. A sanitary district may, by recital in its bonds, agree to register the bonds 
as to principal only, or agree to register them either as to principal only or as 
to both principal and interest at the option of the bondholder. Upon the regis- 
tration of a coupon bond as to both principal and interest the bond registrar 
shall also cut off and cancel the coupons, and endorse upon the back of such 
bond a statement that such coupons have been cancelled. The proceeds from the 
sale of such bonds shall be placed in a bank in the State of North Carolina to 
the credit of the sanitary district board, and payments therefrom shall be made 
by vouchers signed by the chairman and secretary of the sanitary district board. 
The officer or officers having charge or custody of funds of the district shall 
require said bank to furnish security for the protection of deposits of the 
district as provided in G. §. 159-28. 


Bonds issued for any purpose pursuant to this article shall mature within 
the period of years as hereinafter provided, each such period being computed 
from the date of the election upon the issuance thereof held under the provisions 
of G. S. 130-137. Such periods shall be for the purposes stated by clauses in 
G. S. 130-134 as follows: Clause (1), forty years; clause (2), twenty years; 
clause (3), ten years. Such bonds shall mature in annual installments or series, 
the first of which shall be made payable not more than five years after the date 
of the first issued bonds of such issue, and the last within the aforesaid period. 
No such installment or series shall be more than two and one-half times as 
great in amount as the smallest prior installment or series of the same bond 
issue. If all of the bonds of any issue are not issued at the same time, the bonds 
at any one time outstanding shall mature as aforesaid. Such bonds may be 
issued either all at one time or from time to time in blocks, and different pro- 
visions may be made for different blocks. Bonds issued pursuant to this article 
shall be subject to the provisions of the Local Government Act. The cost of 
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preparing, issuing, and marketing bonds shall be deemed to be one of the pur- 


poses for which the bonds are issued. 


(1927,'¢. 100, 'sP 1591949 Men Scorn 


1951, ChUL7 NS. Heel OS LCR S46, Sr tl oo can 307 ss.e is) 


Editor’s Note.—The clauses (1), (2) and 
(3) of G. S. 130-134, referred to in the sec- 
ond paragraph of this section, are those re- 
lating to the purposes for which bonds may 
be issued. 

Bonds Valid as General Tax.—Bonds is- 
sued by a sanitary district formed in ac- 
cordance with this article, are a valid obli- 
gation, and binding upon the property 
within the district as a general tax and not 
an assessment of property according to 
benefits received. Drysdale v. Prudden, 195 
N. C. 722, 143 S. E. 530 (1928). 


Differentiating between Property Bene- 
fited and Not Benefited.—Bonds issued 
by a sanitary district for sewerage and a 
water supply under the provision of this 
article, will not be declared invalid because 
not differentiating between property bene- 
fited and not benefited when the voters 
within the territory unanimously voted for 
their issuance, and having full notice and 
opportunity to do so, no one appeared to 
make objection on that ground. Drysdale v. 
Praddenta 1959 Nee C7224 eS ae me 
(1928). 


§ 130-139. Additional bonds.—Whenever the proceeds from the sale of 
bonds issued by any district as in this article authorized shall have been ex- 
pended or contracted to be expended and the sanitary district board shall de- 
termine that the interest or necessity of the district demands that additional 
bonds are necessary for carrying out any of the objects of the district, the 
board may again proceed as in this article provided to cause an election to be 
held for the issuance of such additional bonds and the issue and sale of such 
bonds and the expenditure of the proceeds therefrom shall be carried out as here- 
inbefore provided. In the event the proceeds of the sale of the bonds shall be 
in excess of the amount necessary for the purpose for which they were issued, 
such excess shall be applied to the payment of principal and interest of said 
bonds., (1927,4¢..100,"s, 163) 1933, c. 8,s74 591949 scm 880.501 S195 ee Cumaemae 
101957) .CHalO0/ eS eels) 


§ 130-140. Funding or refunding bonds.—A sanitary district may issue 
its negotiable funding or refunding bonds for the purpose of funding or refund- 
ing valid indebtedness of the sanitary district if such debt be payable at the time 
of the passage of the bond resolution authorizing bonds to fund or refund such 
debt, or be payable within one year thereafter, or if such debt, although pay- 
able more than one year thereafter, is to be cancelled prior to its maturity and 
simultaneously with the issuance of the bonds to fund or refund such debt. The 
word “indebtedness” or “debt” as used in this section includes the principal of 
bonds, certificates of indebtedness and revenue anticipation notes, and includes 
the principal of funding bonds, refunding bonds and other evidences of indebted- 
ness heretofore or hereafter issued pursuant to this article. 

All such funding or refunding bonds shall be authorized by a bond resolution 
passed by the sanitary district board, which bond resolution shall state: 

(1) In brief and general terms the purpose for which the bonds are to be 
issued, including a brief description of the indebtedness to be funded 
or refunded sufficiently to identify such indebtedness. 

(2) The maximum aggregate principal amount of the bonds. 

(3) That a tax sufficient to pay the principal and interest of the bonds 
when due shall be annually levied and collected on all taxable prop- 
erty within the sanitary district. 

(4) That the resolution shall take effect upon its passage and shall not be 
submitted to the voters. 


Such bond resolution shall be published once a week for three successive weeks 
and a statement substantially in the form provided by G. §S. 130-134 above 
shall be published with the bond resolution. Such funding or refunding bonds 
shall mature at any time or times, not later than forty years from their date. 


(LOSS Mie 705681957 aC OAs em Le) 
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§ 130-141. Valuation of property; determining annual revenue 
needed.—Upon the creation of a sanitary district and after each assessment 
for taxes thereafter the board or boards of county commissioners of the county 
or counties in which the sanitary district is located shall file with the sanitary 
district board the valuation of assessable property within the district. The sani- 
tary district board shall then determine the amount of funds to be raised for 
the ensuing year in excess of the funds available from surplus operating revenues 
set aside as provided in G. S. 130-144 below to provide payment of interest and 
the proportionate part of the principal of all outstanding bonds, and retire all 
outstanding certificates of indebtedness, revenue anticipation notes issued against 
the district and to pay all obligations incurred by the district in the perform- 
ance of its lawful undertakings. 


The sanitary district board shall determine the number of cents per one 
hundred dollars ($100.00) necessary to raise the said amount and so certify 
to the board or boards of county commissioners. ‘The board or boards of 
county commissioners in their next annual levy shall include the number of 
cents per one hundred dollars ($100.00) so certified by the sanitary district 
board in the levy against all taxable property within the district, which tax 
shall be collected as other county taxes are collected and every month the 
amount of tax so collected shall be remitted to the sanitary district board and 
deposited by the said board in a bank in the State of North Carolina separately 
from other funds of the district. The officer or officers having charge or custody 
of the funds of the district shall require said bank to furnish security for pro- 
tection of such deposits as provided in G. S$. 159-28. 

The sanitary district board of any sanitary district, in lieu of collecting the 
taxes in the manner as hereinbefore provided, may cause to be listed by all the 
taxpayers residing within the district with the person designated by the district 
board, all the taxable property located within the district, and after determining 
the amount of funds to be raised for the ensuing year in excess of the funds 
available from surplus operating revenues set aside as provided in G. S. 130-144 
to provide payment of interest and the proportionate part of the principal of 
all outstanding bonds, certificates of indebtedness, revenue anticipation notes 
issued against the district and to pay all obligations incurred by the district 
in the performance of all of its lawful undertakings, to determine the number of 
cents per one hundred dollars ($100.00) necessary to raise said amount. The 
said sanitary district board in its next annual levy shall levy against all taxable 
property in the district the number of cents per one hundred dollars ($100.00) 
necessary to raise the amount with which to pay the obligations of the district, 
including principal and interest on bonds, certificates of indebtedness, revenue 
anticipation notes and other lawful obligations of the district, which tax shall be 
collected in the same manner as taxes of other political subdivisions of the 
State of North Carolina are collected by a tax collector, to be selected by the 
sanitary district board of the sanitary district electing to assess, levy and col- 
lect its taxes in the manner herein provided. The tax collector selected by 
said sanitary district board and the depository, in which said taxes so collected 
are deposited, shall qualify in the same manner and give the necessary surety 
bonds as are required of tax collectors and depositories of county funds in the 
county or counties in which said sanitary. districts are located. (1927, c. 100, 
See aloo ce G74 ssa 4 LOAD MemecOn se ee 1951ce 17 sit 11957, c2. 1357; 
Sap) 


§ 130-142. Certificates of indebtedness in anticipation of taxes; 
loans under Local Government Act.—A sanitary district board may issue 
certificates of indebtedness in anticipation of the levying and collection of taxes 
to cover any or all expenses incurred by the board incident to the preparation 
of the engineers’ report, holding of bond election or any other expenses incur- 
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red by the board. The amount of any certificates in indebtedness issued by 
the sanitary district board shall be included in the bond issue as hereinbefore 
provided. In the event that the election held within the district for the pur- 
pose of issuing bonds to provide funds for carrying out the objects of the district 
results in the defeat of said bonds the sanitary district board shall cause to be 
levied and collected a tax sufficient to pay such certificates of indebtedness or 
any other indebtedness incurred by the sanitary district board. Such tax shall 
be levied and collected in the same manner as provided in G. S. 130-141. 

A sanitary district board may borrow money under the provisions of the 
Local Government Act, for the purpose of paying appropriations made for the 
current fiscal year in anticipation of the collection of the taxes and other revenues 
of such fiscal year, payable at such time or times, not later than thirty days after 
the expiration of the current fiscal year, as the governing board may fix. No 
such loans shall be made if the amount thereof, together with the amount of 
similar previous loans remaining unpaid, shall exceed fifty per cent (50%) 
of the amount of uncollected taxes and other revenue for the fiscal year in which 
the loan is made, as estimated by the chief financial officer and certified in 
writing by him to the governing body. (1927, c. 100, s. 18; 1935, c. 250; 1957, 
Ce l35/7. sly) 


§ 130-143. Engineers to provide plans and supervise work; bids.— 
The sanitary district board shall retain competent engineers to provide detail 
plans and specifications and to supervise the doing of the work undertaken by 
the district. As determined by the sanitary district board, such work or any 
portion thereof, may be done by the sanitary district board purchasing the 
material and letting a contract for the doing of the work or by letting a con- 
tract for furnishing all the material and the doing of the work. 

Any contract shall be let to the lowest responsible bidder submitting a sealed 
bid in response to a notice calling for such bid and published at least five times 
over a period of at least fifteen days in a newspaper or newspapers having a 
general circulation within the county or counties in which the district is located. 

Any material to be purchased by the sanitary district board, the cost of which 
is in excess of one thousand dollars ($1,000.00), shall be purchased from the 
lowest responsible bidder in the same manner as above provided. 

All work done shall be in accordance with the plans and specifications pre- 
pared by the engineers in conformity with the plan adopted by the sanitary dis- 
trict board 9 (1927ecr LOOMS ID * 19578 CaaS) Sale) 

Local Modification.—Bessemer Sanitary 
District; 1953,/¢. 729°s..3. 


§ 130-144. Service charges and rates.—A sanitary district board shall 
immediately upon the placing into service of any of its works apply service 
charges and rates which shall, as nearly as practicable, be based upon the exact 
benefits derived. Such service charges and rates shall be sufficient to provide 
funds for the proper maintenance, adequate depreciation, and operation of the 
work of the district, and provided said service charges and rates would not 
thereby be made unreasonable, to include in said service charges and rates an 
amount sufficient to pay the principal and interest maturing on the outstanding 
bonds of the district and thereby make the project self-liquidating. Any surplus 
from operating revenues shall be set aside as a separate fund to be applied to 
the payment of interest on bonds, to the retirement of bonds or both. As the 
necessity arises the sanitary district board may modify and adjust such service 
charges and rates from time to time. (1927, c. 100, s. 20; 1933, c. 8, s. 5; 
LOSER COOLS. 15) 


§ 130-145. Removal of member of board.—A petition carrying the 
signatures of twenty-five per cent (25%) or more of the legal voters within a 
sanitary district requesting the removal from office of one or more members 
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of a sanitary district board for malfeasance or nonfeasance in office may be filed 
with the board of county commissioners of the county in which all or the 
greater portion of the legal voters of a sanitary district are located. Upon receipt 
of such petition the board of county commissioners or, in the event that the 
district is located in more than one county, a joint meeting of the boards of 
county commissioners shall be called, shall adopt a resolution calling an election, 
naming election officials, naming a date, and giving due notice thereof for the 
purpose of removing from office the member or members of the sanitary district 
board named in the petition. In the event that more than one member of a sani- 
tary district board is subjected to recall in an election, the names of each mem- 
ber of the board subjected to recall shall appear upon separate ballots. If in 
such recall election, a majority of the legal votes within the sanitary district shall 
be cast for the removal of any member or members of the sanitary district board 
subject to recall, such member or members shall cease to be a member or 
members of the sanitary district board, and the vacancy or vacancies so caused 
shall be immediately filled as hereinbefore provided. The expenses of holding 
a recall election shall be paid from the funds of the sanitary district. (1927, c. 
LOU Soreclee Looe. Cual3575.S., 14) 


§ 130-146. Rights-of-way granted. — A right-of-way in, along, or 
across any county or State highway, street or property within a sanitary district 
is hereby granted to a sanitary district in case such right-of-way is found by 
the sanitary district board to be necessary or convenient for carrying out any of 
the work of the district. Any work done in, along, or across any State highway 
shall be done in accordance with the rules and regulations of the State Highway 
Comission CLO2/ cn 100.6228 OSG acme sel 7) £957 1C.1 3575-8. be) 


§ 130-147. Returns of election.—In all elections provided for in this 
article the returns of such elections shall be made to the board or boards of 
county commissioners in which the sanitary district lies, and said board or 
boards of county commissioners shall canvass and declare the result of said 
election, and this determination of said board or boards of county commissioners 
upon the result of said election shall be by them certified to the sanitary dis- 
Uc boarauormts action thereupon.» (19Z7mc, 1007s. 23-1957. c. 1357, s: I.) 


§ 130-148. Procedure for extension of district.—The boundaries of 
any sanitary district may, with the approval of the sanitary district board, be ex- 
tended under the same procedure as herein provided for the creation of a sanitary 
district: Provided, that ten per cent (10%) of the freeholders resident in the 
district to be annexed are authorized to petition for an election upon the subject 
of annexation, and if such petition is filed with the sanitary district board, such 
election shall be held within the territory to be annexed under the rules and regu- 
lations hereinbefore provided. However, if the owners of all of the real property 
in the territory to be annexed petition any sanitary district board to include such 
real property within the boundaries of said district, then and in that event no 
election shall be necessary and such sanitary district board is authorized and 
empowered to enlarge its boundaries so as to include such property in the dis- 
trict upon the approval of its actions by the board of county commissioners of any 
county or counties within which said sanitary district lies, and with the further 
approval of the State Board of Health. 

In any case where the boundaries of a sanitary district shall have been ex- 
tended and the proposition of issuing bonds of the district as enlarged shall not 
be approved by the voters at an election held within one year subsequent to such 
extension, fifty-one per cent (51%) or more of the resident freeholders within 
the territory so annexed may, with the approval of the sanitary district board, peti- 
tion the board of commissioners of the county in which the annexed territory is 
located, that the territory so annexed be disconnected and excluded from such 


BBN ete 241 


§ 130-149 Cz. 180. Pusnic Harte § 130-149 


sanitary district. Upon receipt of such petition the board of commissioners shall, 
through its chairman, transmit the petition to the State Board of Health re- 
questing that the petition be granted. If, after a hearing, conducted under the 
same procedure as provided in G. S. 130-124 for the creation of sanitary dis- 
tricts, and after publication of notice thereof in the district, the State Board of 
Health shall deem it advisable to comply with the request of said petition, the 
State Board of Health shall adopt a resolution to that effect, and shall define the 
boundaries of the district, which shall be the boundaries of the district as it 
existed before the extension. (1927, c. 100, s. 24; 1943, s. 543; 1947, c. 463, s. 
bea lOS 1 CR OO/Aic ula 95/7 Cad Soc ele) 


§ 130-149. District and municipality extending boundaries and 
corporate limits simultaneously. — Whenever the boundaries of a sanitary 
district lie wholly within or are coterminous with the corporate limits of a city or 
town and such sanitary district provides the only public water supply and sew- 
age disposal system for such city or town, the boundaries of such sanitary dis- 
trict and the corporate limits of such city or town may, if and when extended, be 
extended simultaneously in the following manner: 

Twenty-five per cent (25%) or more of the resident freeholders within the 
territory proposed to be annexed to the sanitary district and to the city or town 
may petition the sanitary district board and the governing board of the city or 
town setting forth the boundaries of the area proposed to be annexed and the 
objects it is proposed to accomplish, which petition may also include any area 
already within the corporate limits of the city or town but not already within 
the boundaries of the sanitary district. Upon receipt of such petition the sani- 
tary district board and the governing board of the city or town shall meet jointly, 
and before passing upon the petition shall hold a public hearing upon the same 
and shall give prior notice of such hearing by posting a notice at the courthouse 
door of their county and also by publishing a notice at least once a week for four 
successive weeks in a newspaper published in said county. If at or after the pub- 
lic hearing the sanitary district board and the governing board of the city or 
town, acting jointly and with the approval of the State Board of Health, shall 
each approve the petition, then the question shall be submitted to a vote of all of 
the qualified voters in the area or areas proposed to be annexed and in the sani- 
tary district and in the city or town, voting as a whole. Such election to be held 
on date approved by the sanitary district board and by the governing board of 
the city or town. 

At such election the qualified voters who present themselves to the election 
officials at the respective voting places shall be furnished with ballots upon which 
shall be written or printed the words “For Extension” and “Against Extension,” 
and if at such election a majority of all the votes cast be ‘““For Extension,” then 
from and after the date of the declaration of the result of such election the territory 
and its citizens and property shall be subject to all debts, ordinances, and regu- 
lations in force in said sanitary district and in said city or town, and shall be en- 
titled to the same privileges and benefits as other parts of said sanitary district 
and said city or town. The newly annexed territory shall be subject to the sani- 
tary district and the city or town taxes levied for the fiscal year following the 
date of such annexation. 

If at such election a majority of all the votes cast be “Against Extension” then 
there shall be no extension of either the boundaries of the sanitary district or the 
corporate limits of the city or town. 

The costs of holding and conducting such election for annexation, as herein 
provided, shall be paid one-half (12) by the sanitary district and one-half (Y%) 
by the city or town. 

Except as herein otherwise provided, when ordered by the sanitary district 
board and the governing board of the city or town acting jointly, the board of 
elections of the county in which the sanitary district and the city or town are lo- 
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cated, shall call, hold, conduct and determine the result of such election, accord- 
ing to the provisions of § 160-448 of the General Statutes. 

In any cases where the boundaries of a sanitary district and the corporate 
limits of a city or town are extended as herein provided, and the proposition of 
issuing bonds of the sanitary district as enlarged, in order to provide adequate 
facilities for the annexed area or areas, as may be determined by the sanitary 
district board, shall not be approved by the voters at an election held within one 
year subsequent to such extension, the territory so annexed may be disconnected 
and excluded from such sanitary district in the manner provided by G. S. 130- 
148; and if the territory so annexed is disconnected and excluded from such 
sanitary district it shall automatically and without any further procedure or 
action of any kind whatsoever be disconnected and excluded from such city or 
town, provided, however, if the petition also includes areas within the present 
corporate limits of the city or town but not within the present boundaries of the 
sanitary district, such areas already within the corporate limits of the city or 
town shall not be disconnected or excluded from such city or town under the 
provisions of this section. 

The powers granted by this section shall be supplemental and additional to 
powers conferred by any other law and shall not be regarded as in derogation to 
anyepowers vow existing, ( L90swemwo4/s01 99/5 C1397, Siu.) 


§ 130-150. Procedure for withdrawing from district. — In any sani- 
tary district created under the provisions of this article which has no outstand- 
ing indebtedness, fifty-one per cent (51%) or more of the resident freeholders 
of a portion of any such sanitary district, with the approval of the sanitary dis- 
trict board, may petition the county commissioners of the county in which a 
major portion of the petitioners reside, that said portion of the district be dis- 
connected and excluded from the said district and dissolved. If the board of 
county commissioners approves the petition, they shall submit to the residents 
of the entire district, at an election duly called for that purpose, the question of 
whether or not the portion of the district petitioning to be excluded shall be ex- 
cluded. If a majority of those voting at said election vote to allow the petitioning 
portion of tne district to be excluded, the county commissioners shall transmit 
that fact to the State Board of Health who shall exclude said portion of the dis- 
trict, dissolve said portion, and redefine the limits accordingly. (1957, c. 1357, 
Sule) 


§ 130-151. Dissolution of certain sanitary districts. — In any sani- 
tary district established under this chapter which has no outstanding indebted- 
ness, fifty-one per cent (51%) or more of the resident freeholders therein may 
petition the board of commissioners of the county in which all or the greater por- 
tion of the resident freeholders of the district are located to dissolve said dis- 
trict. Upon receipt of such petition, the board of county commissioners through 
its chairman, shall notify the State Board of Health and the chairman of the 
board of county commissioners of any other county or counties in which any por- 
tion of the district lies, of the receipt of such petition, and shall request that a rep- 
resentative of the State Board of Health hold a joint public hearing with the 
said county commissioners concerning the dissolution of the district. The State 
Health Director and the chairman of the board of county commissioners shall 
name a time and place within the district at which the public hearing shall be 
held. The chairman of the board of county commissioners shall give prior notice 
of such hearing by posting a notice at the courthouse door of the county and also 
by publication in a newspaper published in said county at least once a week for 
four successive weeks; and in the event such hearing is to be before a joint meet- 
ing of the boards of county commissioners of more than one county, then a like 
publication and notice shall be made and given in each of said counties. In the 
event that all matters pertaining to the dissolution of the sanitary district can- 
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not be concluded at the hearing, any such hearing may be continued to a time 
and place determined by the representative of the State Board of Health. If 
after such hearing, the State Board of Health and the county commissioners con- 
cerned shall deem it advisable to comply with the request of said petition, the 
State Board of Health shall adopt a resolution to that effect, whereupon the dis- 
trict shall be deemed dissolved. (1943, c. 620; 1951, c. 178, s. 2; 1957, c. 1357, 
Seth) 


§ 130-152. Further validation of creation of districts.—All actions 
prior to April 1, 1957, had and taken by the boards of commissioners of the vari- 
ous counties of the State, by the State Board of Health, by any officer thereof or 
by any other agency, board or officer of the State in the formation and creation, 
of sanitary districts in the State wheresoever situate, and the formation and crea- 
tion, or the attempted formation and creation, of any and all such sanitary dis- 
tricts are hereby in all respects legalized, ratified, approved, validated and con- 
firmed, and each and all such sanitary districts are hereby declared to be lawfully 
formed and created and to be in all respects legal and valid sanitary districts. 


(CSS Fees ee es URS ence 1 Sy ts he) 


§ 130-152.1. Further validation of extension of boundaries of dis- 
tricts.—All actions prior to April 1, 1957, had and taken by the State Board of 
Health, any board of county commissioners, and any sanitary district board for 
the purpose of extending the boundaries of any sanitary district where said terri- 
tory which was annexed contained no resident freeholders, and where the owner 
or owners of the real property annexed requested of such sanitary district board 
that said territory be annexed to and be within the boundaries of such sanitary 
district, are hereby legalized and validated, notwithstanding any lack of power 
to perform such acts or to take such proceedings, notwithstanding any defect or 
irregularity in such acts or proceedings. (1957, c. 1357, s. 1.) 


§ 130-153. Further validation of dissolution of districts. — All ac- 
tions prior to April 1, 1957, had and taken by the boards of commissioners of the 
various counties of the State, by the State Board of Health, by any officer there- 
of or by any other agency, board or officer of the State in the dissolution of any 
sanitary district in the State, and the dissolution or attempted dissolution of any 


such sanitary district, are hereby in all respects legalized, ratified, approved, 
validatediandsconfirmed., “(1953cw59G.0s5 2919574 cml yassel) 


§ 130-154. Further validation of bonds of districts.—All actions and 
proceedings prior to April 1, 1957, had and taken and all elections held in any 
sanitary district in the State or in any district purporting to be a legal sanitary 
district by virtue of the purported authority and acts of any county board of com- 
missioners or the State Board of Health or any other board, officer or agency for 
the purpose of authorizing, selling or issuing the bonds of any such sanitary dis- 
trict, and all such bonds at any time issued by or on behalf of any such sanitary 
district, are hereby in all respects legalized, ratified, approved, validated and 
confirmed, and all such bonds are hereby declared to be the legal and binding 
obligations of Such;sanitary district. (1953, c, 990,s,-o 195/20. 1o57 eae 


§ 130-155. Authorizing certain sanitary district boards to levy 
taxes.—The sanitary district board of any such sanitary district is hereby au- 
thorized to levy, or cause to be levied, annually a special tax ad valorem on all 
taxable property in such sanitary district for the special purpose of paying the 
principal of and interest on any such bonds, and such tax shall be sufficient for 
such purpose and shall be in addition to all other taxes which may be levied 
upon the taxable property in said sanitary district. (1945, c. 89, s. 3; 1957, ¢. 
13) /esunl) 
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§ 130-156. Further validation of appointment or election of mem- 
bers of district boards.—All actions and proceedings prior to April 1, 1957, 
had and taken in the appointment or election of any members of any sanitary 
district board are hereby in all respects legalized, ratified, approved, validated 
and confirmed, and any and all members of any such board heretofore appointed 
or elected shall have all the powers and may perform all the duties required or 
permitted of them to be performed by this article until their respective successors 
are elected and qualified: Provided, however, that any vacancy in any sanitary 
district board may be filled as provided in G. S. 130-127. (1953, c. 596, s. 4; 
LOA RCH Oss .S.0 12) 


ARTICLE 13. 
Water and Sewer Sanitation. 


§ 130-157. Sanitary engineering and sanitation units.—For the 
purpose of promoting a safe and healthful environment, and developing such cor- 
rective measures as may be required to minimize environmental heaith hazards, 
the State Board of Health shall maintain appropriate units of sanitary engineer- 
ing and sanitation. The State Health Director shall employ such sanitary engi- 
neers, sanitarians, and other scientific personnel as are necessary to carry out the 
provisions of this article and to make such other sanitary engineering and sani- 
tation investigations and inspections as are required of the State Board of Health 
by law, or by regulations of the State Board of Health. (1957, c. 1357, s. 1.) 


§ 130-158. Persons supplying water to protect its purity.—In the 
interest of the public health, every person, company, or municipal corporation or 
agency thereof supplying water to the public for drinking and household pur- 
poses shall take every reasonable precaution to protect from contamination and 
assure the healthfulness of such water, and any provisions in any charters here- 
tofore granted to such persons, companies, or municipal corporations in conflict 
with the provisions of this article are hereby repealed. (1899, c. 670, s. 1; 1903, 
Om ecm icy. 6. (o0l6" 19), ch O62eoe2te Ge 5. Ss, Z1LIG: 195/,'c. 1357,s. 1.) 


§ 130-159. Board of Health to control and examine waters; rules. 
—The State Board of Health shall have the general oversight and care of all in- 
land waters to cause examination of said waters and their sources and surround- 
ings to be made for the purpose of ascertaining whether the same are adapted 
for use as water supplies for drinking and other domestic purposes, or are in a 
condition likely to imperil the public health. The State Board of Health shall 
make reasonable rules and regulations governing the location, construction, and 
operation of public water and sewer facilities. (1911, c. 62, s. 24; C.S., s. 7117; 
LOR CeLoo se Sols) 


§ 130-160. Sanitary sewage disposal; rules.—Any person owning or 
controlling any residence, place of business or place of public assembly shall pro- 
vide a sanitary system of sewage disposal consisting of an approved privy, an 
approved septic tank, or a connection to a sewer system, under rules and regula- 
tion promulgated by the State Board of Health. (1957, c. 1357, s. 1.) 


§ 130-161. Systems of water supply and sewerage; plans submit- 
ted.—The State Board of Health shall from time to time consult with and ad- 
vise the boards of all State institutions, the authorities of cities and towns, and 
persons already having or intending to introduce systems of water supply, drain- 
age, or sewerage, or intending to make major alterations to existing systems of 
water supply, drainage, or sewerage, as to the most appropriate source of sup- 
ply, the best practical method of assuring the purity thereof, or of disposing of 
their drainage or sewerage, having regard to the present and prospective needs 
and interests of other cities, towns, and persons which may be affected thereby. 
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All such boards of directors, authorities, and persons are hereby required to give 
notice to the State Board of Health of their intentions to introduce or alter a 
system of water supply, drainage or sewerage, and to submit to the Board such 
plans, surveys, and other information as may be required by rules and regula- 
tions promulgated by the State Board of Health. No such board of directors, 
authorities, or persons may enter into a contract for the introduction or altera- 
tion of a system of water supply, sewage disposal, or drainage until such plans 
and other information have been received, considered and approved by the State 


Boardiot Health (1911; GiO2)se24- GSeisn 11S 195/72 eal Sa/e crm) 


§ 180-162. Condemnation of lands for water supply. — All munic- 
ipalities operating water systems and sewerage systems, and all water companies 
operating under charter from the State or license from municipalities, which 
may maintain public water supplies, may acquire by condemnation such lands 
and rights in lands and water as are necessary for the successful operation and 
protection of their plants. Condemnation proceedings under this section shall 
be the same as prescribed by law under chapter 40 of the General Statutes of 
North Carolina. ~(1903; C9159) s, 16; 1905). 267 78.2" 10050. 4 sey ee 
SOOO BION l= CrO2 sec aren 87 110781 957 cml Oo clog: 


§ 130-163. Sanitation of watersheds; rules.—The State Board of 
Health is hereby authorized, empowered and directed to adopt rules and regula- 
tions governing the sanitation of watersheds from which public domestic or drink- 
ing water supplies are obtained. In promulgating such regulations the Board 
is authorized to consider the different classes of watersheds, taking into account 
general topography, nature of watershed development, density of population, 
need for frequency of sampling of raw water, and particular needs for public 
health protection. The regulations shall govern the keeping of livestock, opera- 
tion of recreational areas, maintenance of residences and places of business, dis- 
posal of sewage, establishment of cemeteries or burying grounds, and any other 
factors which would endanger the public water supply. 

Any municipality or person furnishing water for domestic uses and human 
consumption, which secures its water from unfiltered surface supplies, shall have 
inspections made of the watershed area at least quarterly, and more often when, 
in the opinion of the State Board of Health, such inspections are necessary. 
(1899, c. 670; 1903; c. 159, 's2 2 *Rev:, 'ss#3045) 3046-19115 chO2 "sn Zero lms 
Vilensrl4 3G. S:,\s) 71 Zl sexe SessanlO2 cH 9 Sotelt O57 Goo asmel 
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§ 130-164. Defiling public water supply.—No person shall willfully de- 
file, corrupt, or make impure any public or private water supply. No person 
shall willfully destroy or injure any pipe, conductor of water, or other property 
pertaining to an aqueduct. (1850, c. 104; R. C., c: 34, 5) 9/7; Code,(sslal4alezoy 
@ 214: 1903, c.. 159, s. 122 Rev., ss. 34573857; 1911) ch 02, 55325 Cyst icm Te 
i ICAL OD /ysS Le) 


§ 130-165. Discharge of sewage or industrial waste.—No person or 
municipality shall flow or discharge sewage above the intake into any source 
from which a public drinking water supply is taken, unless said sewage shall have 
been passed through some system of purification approved by the State Board of 
Health; and the continued flow and discharge of such sewage may he enjoined. 
(1903;-c. 159, s. 133 Rev.iss23051; 3858 ; 1911) c.102, 05533; 347 C.cotmceee 
NODC A S97,°S.21.) 

Constitutionality—This section is not un- 615, 54 S. E. 453 (1906); Shelby v. Cleve- 
constitutional as to taking property without land Mill, etc., Co. 155 N. C. 196, 71 S. E. 
condemnation and without compensation, 218 (1911); North Carolina State Board v. 
but is a valid exercise of the police power Commissioners, 173 N. C. 250, 91 S. E. 
of the State to secure the public health. 1019 (1917). 

Durham v. Eno Cotton Mills, 141 N. C. Sewage Defined.—The meaning of “sew- 
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age,” under this section, is confined to the 
liquid and solid matter flowing from the 
water closets through the sewer and drain. 
Durham v. Eno Cotton Mills, 144 N. C. 
705, 57 S. E. 465 (1907). 

Dyestuff and fecal matter from privies, 
which were not passed through sewer to 
river from which water supply was re- 
ceived, do not come within the meaning 
of this section. Durham vy. Eno Cotton 
Mills, 144 N. C. 705, 57 S. E. 465 (1907). 

This section applies only when a public 
drinking-water supply is taken from the 
stream, in which instance proof of any in- 
jurious effect upon plaintiff’s water supply 
is not required. Banks y. Burnsville, 228 
NMG 553,46 5, B. (2d) 559 (1948): 

In a suit by private individuals to re- 
strain a municipality from emptying wun- 
treated sewage into a stream from which 
a public drinking-water supply is not taken, 
a complaint which fails to allege that plain- 
tiff’s own land lies along or adjacent to the 
stream and that the acts complained of 
constitute a nuisance resulting in continu- 
ing, irreparable damages, is demurrable. 
Banks v. Burnsville, 22¢ N. C. 553, 46 S. E. 
(2d) 559 (1948). 

This section does not impose the manda- 
tory duty upon the trial judge of enjoining 
a municipality from discharging raw sew- 
age into a stream from which another mu- 
nicipality takes its water supply, and where 
the order prayed for would cause untold 
hardship upon the inhabitants of defendant 
municipality, the court’s order denying the 
injunctive relief but providing that the 
judgment should not prevent the bringing 
of another suit for the same relief upon 
a change in the fundamental conditions, 
will be upheld on appeal. Smithfield v. Ra- 
lensln, BOR IN (CC. BOR, WAS SI, is (GIR). 

And Surrounding Facts Are to Be Con- 
sidered. — The words “may be enjoined” 
as used in this section, clearly demonstrate 
that surrounding facts and circumstances 
must be considered in entering a peremp- 
tory order of injunctive relief. Smithfield 
Taeevaleiohn e207 New Cas597 0178, Saskia 114 
(1935). 

Proof of Injurious Effect Unnecessary.— 
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An injunction will issue under this section 
against emptying sewage into a river, with- 
out proof of any injurious effect on plain- 
tiff’s water supply. Durham v. Eno Cot- 
fon, Millss 44 NPC. 705, 57 SB. 465 
(1907). 

No Right by Prescription Acquired.— 
The unlawful emptying of untreated sew- 
age into a stream without hindrance or 
question on the part of the health authori- 
ties or others, cannot confer upon a town 
the right to continue emptying therein 
contrary to the express provisions of the 
statutes, or acquire for it a prescriptive 
right as against the public, however long 
the same may have continued; nor can the 
town acquire a vested right therein to de- 
feat the enforcement of the provisions of 
the statute subsequently passed. North 
Carolina State Board v. Commissioners, 
7 Se Ne C2507 ies. 41019 (191%). 

Nor can title be lost to the public by 
non-user, unless by legislative enactment. 
Shelby v. Cleveland Mill, etc., Co., 155 N. 
Cml9O7 7 os es 218) (1911)e 

No Special Treatment for Sewage Pre- 
scribed. — This section does not require 
that an arbitrary or fixed method of treat- 
ing sewage before emptying into a stream, 
etc., should be established in advance, but 
that the defendant confer with the State 
Board of Health and obtain and follow the 
reasonable requirements prescribed for the 
conditions presented. North Carolina State 
Board v. Commissioners, 173 N. C. 250, 
INS) E1019) (1917): 

Not Confined to Watershed Distance.— 
This section is not confined to the water- 
shed of 15 miles above the intake, but ex- 
tends beyond 15 miles from the intake of 
any stream from which water is taken to 
be supplied to the public for drinking 
purposes. Durham v. Eno Cotton Mills, 
14IN. Ce 615 54S. b/433° (1906). In 
case of menace to a lower town seventy: 


five miles below the place where the 
sewer empties, an injunction will be 
granted. North Carolina State Board v. 


Commissioners, 173 
1019 (1917). 
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§ 130-166. Sewage disposal on watersheds. — All schools, hamlets, 
villages, towns, or industrial settlements which are not provided with a sewer 
system, and which are now located or may be hereafter located on the watershed 
of any public water supply shall maintain and provide a reasonable system ap- 
proved by the State Board of Health for collecting and disposing of all accumu- 
lations of human excrement within their respective jurisdiction or control. (1903, 


Cm loons, 14-3 Reviess, "3052; 3800 1 9078cr 585 1911 ¥/6262, ss 35°) C) S's 7127; 


195/52 Ce 1357 eS) 


Wher. Injunction Granted. — An injunc- 
tion will not be granted under this section 


except when it is shown that there are 
special damages, or that such conditions 
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existed as to render the water unfit for the v. Eno Cotton Mills, 144 N. C. 705, 57 S. 
usage to which it was applied. Durham f. 465 (1907). 


ARTICLE 14. 
Meat Markets and Abattoirs. 


§ 130-167. Regulation of places selling meat.—For the better protec- 
tion of the public health, the State Board of Health is hereby authorized, em- 
powered, and directed to prepare rules and regulations governing the sanitation 
of meat markets, abattoirs, poultry processing plants, and other places where 
meat, meat products, or poultry products are prepared, handled, stored, or sold, 
and to provide a system of scoring and grading such places. No meat market, 
abattoir, or poultry processing plant which fails to meet minimum standards 
prescribed by said rules and regulations shall operate; provided, that this article 
shall not apply to persons who raise and butcher for their own use and market- 
ing meat, meat products, or poultry products; provided further that this article 
shall not restrict the State Board of Agriculture in making rules and regulations 
governing the sanitation of meat plants, abattoirs, and poultry dressing or proc- 
essing plants when a system of mandatory or voluntary meat, meat products, or 
poultry inspection is carried on in such plants*by the North Carolina Department 
of Agriculture as provided by law. (1937, c. 244, s. 1; 1957, c. 1357, s. 1.) 


§ 130-168. Inspection reports to be filed with local health director. 
—Where municipalities or counties have a system of meat or poultry inspection 
as provided by law, the person responsible for such inspection work shall file a 
copy of all inspection work, reports, and other official data with the local health 
director’) (| C1937.10.9244) Ss 12519574 Co O57 8 See bay 


§ 130-169. Effect of article.—The provisions of this article shall be con- 
sidered as additional to and not in conflict with authority granted the State Board 
of Agriculture and the Commissioner of Agriculture in §§ 106-159 to 106-166 of 
the General Statutes providing for the inspection of meat and meat products 
plants and the inspection of meat and meat products and in §§ 106-549.1 to 106- 
549.14 of the General Statutes providing for the voluntary inspection of poul- 
try and poultry products. (1937, c. 244, s. 4; 1957, c. 1357, s. 1.) 


ARTICLE 15. 
Private Hospitals and Educational Institutions. 


§ 130-170. Regulation of sanitation by State Board of Health.—To 
safeguard the health of patients, residents, and students of private hospitals, 
nursing and convalescent abodes, sanitariums, sanatoriums and educational or 
other institutions in North Carolina, the State Board of Health is hereby author- 
ized and empowered to make rules and regulations governing the sanitation of 
all such establishments and to provide a system of grading applicable thereto. 
For the purposes of this article the word “private” shall refer to all institutions 
other than those operated exclusively by the State of North Carolina. The “non- 
private” institutions are subject to sanitation inspections under the provisions of 
subdivision (10) of G. S. 130-11. 

If any of the above-named establishments fails to meet the minimum standards 
set by the State Board of Health, a reasonable time shall be given by the State 
Board of Health in which to make the alterations necessary to meet those mini- 
mum standards. In cases where the public health or the health of the inmates 
will be threatened by continued operation of an institution which does not meet 
the minimum standards, the State Board of Health may apply to the superior 
court for injunctive relief pursuant to the provisions of G. S. 130-205. (1945, 
C029 aS i ltl D5/ el SOS Le 
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ARTICLE 16. 
Regulation of the Manufacture of Bedding. 


§ 130-171. Definitions.—In addition to the definitions set out in article 
one of this chapter, as used in this article, or on the tags required by this article: 

The word “bedding” means: Any mattress, upholstered spring, comforter, 
pad of a thickness of more than one inch, cushion or pillow used principally for 
sleeping, or like item of a thickness of more than one inch used principally for 
sleeping. Dual purpose furniture such as sofa beds and studio couches shall be 
included within this definition. 

The term “secondhand bedding” means: Any bedding of which prior use has 
been made. 

The term “new material” means: Any material or article that has not been 
used in the manufacture of another article or used for any other purpose: Pro- 
vided this shall not exclude by-products of industry that have not been in human 
use, unless otherwise excluded in this article. 

The term “previously used material’? means: 

(1) Any material which has been used in the manufacture of another article 
or used for any other purpose, 

(2) Any material made into thread, yarn, or fabric, and subsequently torn, 
shredded, picked apart, or otherwise disintegrated, including jute. 

The word “renovate” means: ‘The reworking or remaking of used bedding 
and returning it to the owner for his personal use or the use of his immediate 
family. 

The word “manufacture” means: Any making or remaking of bedding out of 
new or previously used materials, except for the maker’s own personal use or the 
use of his immediate family, other than renovating. 

The word “sanitize” means: Treatment of bedding or materials to be used 
in bedding for the destruction of pathogenic microorganisms and arthropods and 
the removal of dirt and filth. 

The word “sell” or “sold” shall, in the corresponding tense, include: Sell, 
have to sell, give away in connection with a sale, delivery or consign in sale, or 
rent; or, possess with intent to sell, deliver, consign in sale, or rent. 

The term “itinerant bedding vendor” means: Any person who sells bedding 
from a movable conveyance. 

The terms “cotton”, “virgin cotton” and “staple cotton” means: ‘The staple 
fibrous growth as removed from cottonseed in the usual process of ginning. 

The term “cotton by-products” means: Any by-products removed from cotton 
by the various machine operations necessary in the manufacture of cotton yarn. 

The term “cotton linters’” means: The fibrous growth removed from cotton- 
seed subsequent to the usual process of ginning. 

The word “felt” means: Material that has been carded in layers by a garnett 
machine and is inserted into the bedding in layers. (1937, c. 298, s. 1; 1957, 
CH Oy, til) 


§ 130-172. Sanitizing.—No person shall renovate any mattress without 
first sanitizing it in accordance with rules and regulations adopted by the State 
Board of Health. 

Any sanitizing apparatus or process used under this article must conform to 
rules and regulations adopted by the State Board of Health, and shall be in- 
spected and approved by a representative of the State Board of Health according 
to the rules and regulations of the State Board of Health. If, in the opinion of 
such representatives, the apparatus or process does not meet the standards es- 
tablished by said rules and regulations, such apparatus or process may be con- 
demned by the representative of the State Board of Health, in which event such 
apparatus or process shall not be used for sanitizing any bedding or material 
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required to be sanitized under this article until the defects have been remedied 
and the apparatus or process complies with the rules and regulations of the State 
Board of Health. 

Any person sanitizing bedding must attach to said bedding a yellow tag con- 
taining such information as the State Board of Health may require, and affix 
thereto the adhesive stamp prescribed by G. S. 130-177. 

Any person sanitizing material or bedding for another person shall keep a 
complete record of the kind of material and bedding so sanitized, such record to 
be open to inspection by any representative of the State Board of Health. 

Any person who receives bedding for renovation or storage shall keep attached 
thereto, from the time received, a tag on which is legibly written the date of 
receipt and the name and address of the owner. (1937, c. 298, s. 2; 1957, ¢ 
1357558. ule) 

Editor’s Note. — This statute escapes case indicates that sterilization is the 
the condemnation which befell the Penn- proper way to regulate the manufacture of 
sylvania statute in Weaver v. Palmer Bros. bedding and mattresses from secondhand 
Co., 270 U; S:402, 46/5. Ct. 320, 70 L. Ed. material, 15.N.C. Lawakevoes2s: 

654 (1926). In fact, the opinion in that 


§ 130-173. Manufacture regulated.—No person shall manufacture in 
this State any bedding containing previously used materials without first sani- 
tizing the previously used materials in accordance with rules and regulations 
adopted by the State Board of Health. 

No manufacturing establishment shall store any unsanitized previously used 
materials in the same room with bedding or materials that are new or have been 
sanitized unless the new or sanitized bedding or materials are completely seg- 
regated from the unsanitized materials in a manner approved by regulations of 
the State Board of Health. 

All materials used in the manufacture of bedding in this State shall be rea- 
sonably clean and free from other trash, oil, grease, or other extraneous matter. 
No material known as “sweeps” or “oily sweeps” may be used unless washed by 
a process approved by the State Health Director. 

No person shall manufacture any bedding to which, except as otherwise pro- 
vided in this article, is not securely sewed a tag of durable material approved by 
the State Board of Health, which tag shall be at least two inches by three inches 
in size, and to which is affixed the adhesive stamp provided for in G. S. 130-177. 
Such stamp shall be so affixed as not to interfere with the wording on the tag. 

Upon said tag shall be plainly stamped or printed with ink in English: 

(1) The name and kind of material or materials (as defined by this article 
or by the regulations of the State Board of Health) used to fill such 
bedding ; 

(2) The name and address of the maker or vendor of the bedding; 

(3) A registration number designated by the State Health Director ; 

(4) In letters at least one-eighth inch high the words “made of new mate- 
rial”, if such bedding contains no previously used material; or the 
words “made of previously used materials”, if such bedding contains 
any previously used material; or the word “secondhand” on any 
bedding which has been used but not remade. 

A white tag shall be used for new materials and a yellow tag for previously 
used materials or secondhand bedding. 

Nothing false or misleading shall appear on said tag, and it shall contain all 
statements and the adhesive stamp required by this article, and shall be sewed 
to the outside covering of every piece of bedding being manufactured. Except 
in the case of dual purpose furniture, said tag must be sewed to the outside cov- 
ering before the filling material has been inserted. No trade name or advertise- 
ment will be permitted on said tag. (1937, c. 298, s. 3; 1951, c. 929, s. 2; 1957, 
cH13574 sal) 
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§ 130-174. Altering, etc., tags prohibited.—No person, other than one 
purchasing bedding for his own use, or a representative of the State Board of 
Health, shall remove, deface, or alter the tag required by this article. (1937, 
Ce 2665241957, calosfesels) 


§ 130-175. Selling regulated.—No person shall sell any bedding in this 
State (whether manufactured within or without this State) which has not been 
manufactured, tagged, labeled, and stamped in the manner required by this ar- 
ticle, and which does not otherwise comply with the provisions of this article. 

No person shall sell any secondhand bedding or bedding containing any pre- 
viously used material unless sanitized, since last used, in accordance with rules 
and regulations adopted by the State Board of Health: Provided, this article 
shall not apply to a mattress sold by the owner and previous user from his home 
directly to a purchaser for his own personal use unless such mattress has been 
exposed to an infectious or contagious disease. 

Possession of any item covered by this article in any store, warehouse, itinerant 
vendor’s conveyance, or place of business, other than a private home, hotel, or 
other place where such articles are ordinarily used, shall constitute prima facie 
evidence that the item so possessed is possessed with intent to sell. No second- 
hand bedding shall be so possessed for a period exceeding 60 days until sanitized. 
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§ 130-176. Registration numbers, licenses.—All persons manufactur- 
ing or sanitizing bedding in North Carolina, or manufacturing bedding to be 
sold in North Carolina, shall make an application, in such form as the State 
Health Director shall prescribe, for a registration number. Upon receipt of such 
application, the State Board of Health shall issue to the applicant a certificate 
of registration showing such person’s name and address, registration number, 
and such other pertinent information as the State Board of Health may require. 

For the purpose of defraying expenses incurred in the enforcement of the 
provisions of this article, the following license fees are to be paid to the State 
Board of Health, deposited in the “bedding law fund,” and expended in accord- 
ance with the provisions of G. S. 130-177. No person shall sanitize any bedding, 
as required by G. S. 130-172, unless he is exempted by other provisions of this 
article, until he has secured a “‘sanitizer’s license” from the State Board of 
Health upon the payment of twenty-five dollars ($25.00) for each calendar year. 
No person shall manufacture any bedding in this State, unless he is exempted 
by other provisions of this article, until he has secured a “manufacturer’s license” 
from the State Board of Health upon the payment of twenty-five dollars ($25.00) 
for each calendar year. 

The regular license period shall be from January 1 to December 31 of each 
year. However, any license bought after July 1 of any year shall be valid for the 
remaining part of that calendar year and shall be furnished at half the regular 
license fee. If any establishment owned by the holder of any such license or 
licenses should be sold, the license or licenses may be transferred with the busi- 
ness, such transfer to be accomplished under rules prescribed by the State Board 
of Health. 

All licenses required by this article shall, at all times, be kept conspicuously 
posted in the place of business of the licensee. 

The State Health Director may revoke and void any of the aforesaid licenses 
of any person convicted twice within a twelve months’ period for violating this 
article; provided, that the State Board of Health shall have authority, after 30 
days from the date of revocation, to reinstate any revoked license upon the 
payment of the required fees. (1937, c. 298, s. 7; 1951, c. 929, s. 1; 1957, c. 
135/79S0 15) 


§ 130-177. Enforcement funds.—The State Board of Health is hereby 
charged with the administration and enforcement of this article, and the Board 
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shall provide specially designated adhesive stamps for use under the provisions 
of this article. Upon request the Board shall furnish no less than five hundred 
such stamps to any person paying in advance eight dollars ($8.00) per five 
hundred stamps. 

Any person who manufactures bedding in North Carolina or any person who 
manufactures bedding to be sold in North Carolina may, in lieu of purchasing 
and affixing the adhesive stamps provided for by this article, annually secure 
from the State Board of Health a “stamp exemption permit’? upon compliance 
with the provisions of this section and the rules and regulations of the State 
Board of Health. The holder of a stamp exemption permit shall not be required 
to purchase or affix adhesive stamps to bedding manufactured or sold in North 
Carolina. The cost of a stamp exemption permit is to be determined annually 
by the total number of bedding items manufactured or sold in North Carolina 
by the applicant during the calendar year immediately preceding the issuance of 
the permit, at the rate of eight dollars ($8.00) for each five hundred (500) 
pieces of bedding or fraction thereof. A maximum charge of four hundred dol- 
lars ($400.00) shall be made for pieces of bedding manufactured in North 
Carolina but not sold in North Carolina. 

Applications for stamp exemption permits must be submitted in such form 
as the State Board of Health shall prescribe. No stamp exemption permit may 
be issued to any person unless he has done business in North Carolina through- 
out the preceding calendar year in compliance with the provisions of this article, 
and unless he complies with the rules and regulations of the State Board of 
Health governing the granting of stamp exemption permits. 

The State Board of Health is hereby authorized and directed to prepare rules 
and regulations for the proper enforcement of this section. The rules and regu- 
lations shall include provisions governing the type and amount of proof which 
must be submitted by the applicant to the State Board of Health in order to 
establish the number of bedding items that were, during the preceding calendar 
year: 

(1) Manufactured in North Carolina and sold in North Carolina; 

(2) Manufactured outside of North Carolina and sold in North Carolina; 
and 

(3) Manufactured in North Carolina but not sold in North Carolina. 

Because of the greater difficulty involved in auditing the records of out-of-State 
manufacturers, the State Board of Health is authorized to require a greater 
amount of proof from out-of-State manufacturers than from in-State manufac- 
turers. The State Board of Health may provide in its regulations for additional 
proof of the number of bedding items sold during the preceding calendar year 
when it has reason to believe that the proof submitted by the manufacturer 
(whether in-State or out-of-State) is incomplete, misleading, or incorrect. 

All money collected under this article shall be paid to the State Health Di- 
rector, who shall place all such money in a special “bedding law fund”, which 
is hereby created and specifically appropriated to the State Board of Health, 
solely for expenses in furtherance of the enforcement of this article. ‘The State 
Health Director shall semiannually render to the State Auditor a true statement 
of all receipts and disbursements under said fund, and the State Auditor shall 
furnish a true copy of said statement to any person requesting it. 

All money in the “bedding law fund” shall be expended solely for: 

(1) Salaries and expenses of inspectors and other employees who devote 
their time to the enforcement of this article, or 

(2) Expenses directly connected with the enforcement of this article, includ- 
ing attorney’s fees, which are expressly authorized to be incurred by 
the State Health Director without authority from any other source 
when in his opinion it is advisable to employ an attorney to prosecute 
any persons: Provided, however, that a sum not exceeding twenty 
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per cent (20%) of such salaries and expenses above enumerated may 
be used for supervision and general expenses of the State Board 
on Health ni 5/ic.12 95,88. 0G PL949 hc 10565819975 6613575780 1.) 

§ 130-178. Enforcement by State Board of Health.—The State Board 
of Health, through its duly authorized representatives, is hereby authorized and 
empowered to enforce the provisions of this article. Any person who shall hinder 
any representative of the State Board of Health in the performance of his duty 
under the provisions of this article shall be guilty of a violation of this article. 

Every place where bedding is made, remade, renovated, or sold, or where ma- 
terial which is to be used in the manufacture of bedding is mixed, worked, or 
stored, shall be inspected by duly authorized representatives of the State Board 
of Health. 

Any representative of the State Board of Health may order off sale, and so 
tag, any bedding which is not made, sanitized, tagged, or stamped as required by 
this article, or which is tagged with a tag containing a statement false or mislead- 
ing, and such bedding shall not be sold or otherwise removed except with the 
consent of a representative of the State Board of Health, until such defect is 
remedied and a representative of the State Board of Health has reinspected same 
and removed the “off-sale” tag. 

Any person supplying material to a bedding manufacturer shall furnish there- 
with an itemized invoice of all material so furnished. Each material entering 
into willowed or other mixtures shall be shown on such invoice. The bedding 
manufacturer shall keep such invoice on file for one year subject to inspection 
by any representative of the State Board of Health. 

When an authorized representative of the State Board of Health has reason 
to believe that bedding is not tagged or filled as required by this article, he shall 
have authority to open a seam of such bedding to examine the filling; and if un- 
able after such examination to determine if the filling is of the kind stated on 
the tag, he shall have the power to examine any purchase or other records nec- 
essary to determine definitely the kind of material used in such bedding, and he 
shall have power to seize and hold for evidence any such records and any bedding 
or bedding material which in his opinion is made, possessed or offered for sale 
contrary to this article, and shall have power to take a sample of any bedding or 
bedding material for the purpose of examination or for evidence. (1937, c. 298, 
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§ 130-179. Exemptions for blind persons and State institutions.— 
In the cases where bedding is manufactured, sanitized, or renovated in a plant or 
place of business owned or operated by blind persons in which place of business 
not more than one sewing assistant who is not blind is employed in the manu- 
facture or renovation of mattresses, the bedding shall be inspected pursuant to 
this article, but it shall not be required that stamps be affixed or that a license tax 
be paid, and bedding made by such blind persons may be sold by any dealer with- 
out the stamps being affixed. 

State institutions engaged in the manufacture, renovation, or sanitation of bed- 
ding for their own use or that of another State institution are exempted from all 
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ARTICLE 17. 


Cancer Control Program. 


§ 130-180. State Board of Health to administer program; rules.— 
The State Board of Health shall administer a program for the prevention and 
treatment of cancer to the extent specified in this article and the State Board of 
Health is authorized to promulgate rules and regulations to carry out such 
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§ 180-181. Financial aid for diagnosis, hospitalization and treat- 
ment.—The State Board of Health shall furnish to indigent citizens of North 
Carolina having or suspected of having cancer, and who comply with the rules 
and regulations specified by the State Board of Health, financial aid for diagnosis, 
hospitalization, and treatment, and the State Board of Health may furnish to all 
citizens facilities for diagnosis of cancer. Such diagnosis, hospitalization, and 
treatment shall be given said patients in any hospital in this State which meets 
the minimum requirements for cancer control established by the State Board of 
Health. In order to administer such financial aid in the manner which will afford 
the greatest benefit to said persons, the State Board of Health is hereby author- 
ized to promulgate rules and regulations specifying the terms and conditions upon 
which the patients may receive such financial aid, and act upon such applications 
in the manner which will best effectuate the purposes of this article. The State 
Board of Health may develop with the State Board of Public Welfare procedures 
for determining the needs of indigent and other low-income applicants for finan- 
Soa in carrying out the purposes of this article. (1945, c. 1050, s. 2; 1957, c. 
3 5/¢55:003) 


§ 130-182. Cancer clinics.—The State Board of Health is authorized to 
establish and designate minimum standards and requirements for the organiza- 
tion, equipment and conduct of State-sponsored cancer clinics or departments in 
hospitals or health departments in this State to the end that said hospitals or 
health departments may intelligently prepare and adequately equip their institu- 
tions to diagnose, prevent and treat cancer. (1945, c. 1050, s. 3; 1949, c. 1071; 
190574 Cal so/ asses) 


§ 130-183. Tabulation of records.—The State Board of Health shall 
compile, tabulate and preserve statistical, clinical, and other records relating to 
the prevention and cure of cancer. The clinical records of individual patients 
shall be considered confidential matter and shall not be open to inspection, except 
as provided by this chapter and the regulations of the State Board of Health. 
(104 Sac wet O DOG a /a01957,0c0 135/78 cle) 


§ 130-184. Reporting of cancer.—It shall be the duty of every physician 
to notify the local health director of the name, address and such other items as 
may be specified by the State Board of Health, of any person by whom such 
physician is consulted professionally and who is found to have cancer of any type. 
The report shall be made within five days after the diagnosis of cancer is estab- 
lished, or within five days after obtaining reasonable evidence for believing that 
such person is so afflicted. The forms used for reporting shall be prepared and 
supplied by the State Board of Health. The local health director shall forward 
to the State Board of Health all report cards within five days of their receipt 
from the physician. (1949, c. 499; 1957, c. 1357, s. 1.) 


§ 130-185. Assistance to hospitals and physicians.—The State Board 
of Health shall assist hospitals and local health departments in the State in organ- 
izing and conducting cancer clinics as a part of the cancer control program, and 
shall assist physicians and hospitals and local health departments in establishing 
the early diagnosis of cancer and in preparing themselves to render the most 
efficient service in the cancer and control program. (1945, c. 1050, s. 8; 1957, 
CLO SCL) 


§ 130-186. Cancer committee of North Carolina Medical Society. 
—In formulating the plans and policies of the program for the prevention and 
cure of cancer, the State Board of Health shall consult with the cancer committee 
of the North Carolina Medical Society, which shall consist of one physician from 
each congressional district, to the end that the cancer control program shall most 
effectively serve the welfare of the people of the State, and such plans and policies 
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shall be presented to and approved by said cancer committee. (1945, c. 1050, 
Seogeivo/ cc. (35/7, 515) 


ARTICLE 18. 
Midwives. 


§ 130-187. Regulation of midwives.—No person shall practice mid- 
wifery in this State without a permit granted by the State Board of Health or a 
local board of health, under rules and regulations adopted by the State Board of 
Health or local board of health. The State Board of Health and the local boards 
of health are authorized to promulgate rules and regulations governing the prac- 
tice of midwifery. (1957, c. 1357, s. 1.) 


ARTICLE 19, 
Loan Fund for Dental Students. 


§ 130-188. State Board of Health.—The State Board of Health is here- 
by authorized to establish a loan fund to be known as “The Little Jack Loan 
Fund” for junior and senior dental students by setting aside an amount, not to 
exceed twenty-two thousand, five hundred dollars ($22,500.00), for such purpose 
irom) theyspecial:dental fund, (1953,.¢.916).s..1; 1957, ¢1357,,s.1\) 


§ 130-189. Conditions under which loans to be made.—Loans are to 
be made upon agreement that the recipient will, upon graduation from dental 
school and the securing of license to practice dentistry in North Carolina, join 
the staff of the Division of Oral Hygiene of the North Carolina State Board of 
Health, and repay said Board of Health each month, from salary received, an 
amount to be agreed upon by the loan committee and the recipient, until said loan 
is paid in full. The loan is to be secured by approved notes, without interest. 
Should said borrower-employer relationship be severed, for any cause, the unpaid 
balance of the loan will become due immediately. (1953, c. 916, s. 2; 1957, c. 
o/s el) 


§ 130-190. Administration and custody of loan fund; selection of 
recipients; loans to minors.—Administration of the loan fund and selection 
of recipients are to be directed by a loan committee to be composed of the State 
Health Director, the dental member of the State Board of Health and the Di- 
rector of the Division of Oral Hygiene. The budget officer of the State Board of 
Health is to be the custodian of the loan fund and will issue checks and receive 
payments of loans. The loan committee herein established shall have the power 
and authority to formulate and negotiate all contracts involved in making loans 
under this article. It shall have the power and authority to impose such reason- 
able contractual conditions as may be necessary to safeguard the fund herein 
established and shall fix all conditions as to amounts, length of time loans shall 
run, conditions of repayment and any and all things necessary to carry out the 
intent and purpose of this article. The fact that a junior or a senior dental 
student is under twenty-one years of age shall not invalidate any obligation signed 
by such junior or senior dental student under the provisions of this article and 
all such contracts, notes, agreements and other papers and documents signed 
by any junior or senior dental student under twenty-one years of age shall be 
legal, valid, binding and enforceable to the same extent as if said junior or 
senior dental student had already attained the age of twenty-one years or more. 
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ARTICLE 20. 
Surgical Operations on Inmates of State Institutions. 


§ 130-191. Procedure when surgical operations on inmates are 
necessary.—The medical staff of any penal or charitable hospital or institution 
of the State of North Carolina is hereby authorized to perform or cause to be 
performed by competent and skillful surgeons surgical operations upon any in- 
mate when such operation is necessary for the improvement of the mental or 
physical condition of the inmate. The decision to perform such operation shall 
be made by the chief medical officer of the institution, with the approval of the 
superintendent of the institution, and with the advice of the medical staff of said 
institution. No such operation shall be performed without the consent of the 
inmate; or, if the inmate be a minor, without the consent of a responsible mem- 
ber of his family, a guardian, or one having legal custody of such minor; or, if 
the inmate be non compos mentis, then the consent of a responsible member of 
his family or of a guardian must be obtained. In any event in which a responsi- 
ble member of the inmate’s family, or a guardian for such inmate, cannot be 
found, as evidenced by the return of a registered letter to the last known address 
of the guardian or responsible relative, then the local health director of the area 
in which the hospital or institution is located shall be authorized to give or with- 
hold, on behalf of the inmate, consent to the operation. 

If the operation on the inmate is determined by the chief medical officer to be 
an emergency situation in which immediate action is necessary to preserve the 
life or health of the inmate, and the inmate, if sui juris, is unconscious or other- 
wise incapacitated so as to be incapable of giving consent or in the case of a minor 
or inmate non compos mentis, the consent of a responsible member of his family, 
guardian, or one having legal custody of such inmate cannot be obtained within 
the time necessitated by the nature of the emergency situation, then the decision 
to proceed with the operation shall be made by the chief medical officer and the 
superintendent of the institution with the advice of the medical staff of the in- 
stitution. 

In all cases falling under this article, the chief medical officer of the institution 
and the medical staff of the institution shall keep a careful and complete record 
of the measures taken to obtain the permission for such operation and a com- 
plete medical record signed by the medical superintendent or director, the surgeon 
performing the operation and all surgical consultants of the operation performed. 

This article is not to be considered as affecting the provisions of article 7 of 
chapter 35 of the General Statutes dealing with eugenical sterilization. (1919, 
c. 281, ss. 1) 2>°CoSe ss../221, 7222419472 ca 37sic4s £0 Olek Col Ao ele 
eae A ice, 


ARTICLE 21. 
Post-Mortem Medicolegal Examinations. 


§ 130-192. Committee created.—For the purpose of administering this 
article, there is hereby created within the State Board of Health a committee to 
be known as the Committee on Post-Mortem Medicolegal Examinations, which 
committee shall consist of seven persons, six of which shall be ex officio members 
designated by notification in writing to the Governor as follows: 

(1) The State Health Director. 

(2) The Attorney General, or a member of his staff designated by him. 

(3) The Director of the State Bureau of Investigation or a member of his 
staff designated by him. 

(4) The head of the Department of Pathology of the Medical School of the 
University of North Carolina or his representative from said Depart- 
ment designated by such departmental head. 
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(5) The head of the Department of Pathology of the Bowman Gray School 
of Medicine of Wake Forest College or his representative from said 
Department designated by such departmental head. 

(6) The head of the Department of Pathology of the School of Medicine of 
Duke University or his representative from said Department desig- 
nated by such departmental head. 

(7) One member shall be a layman appointed by the Governor. 

The State Health Director shall be the chairman of the committee. 

Regular meetings shall be held at such times as may be determined by the 
committee, and special meetings may be called at any convenient time and place 
upon reasonable notice signed by any three members. 

Four members shall constitute a quorum for the transaction of any business 
coming before the committee. 

The ex officio members shall have all the privileges, rights, powers and duties 
of the appointed member and shall serve on the committee during the tenure of 
their respective offices or that of the officer they represent. The member ap- 
pointed by the Governor shall serve for a period of four years. (1955, c. 972, s. 
celal, ts...1 >) 


§ 180-193. Powers and duties of the committee.—The committee 
shall have power subject to the approval of the State Board of Health: 

(1) To make, amend, repeal, and promulgate necessary rules and regulations 
for its own government and procedure and for the performance of 
its duties under this article, including the power to allocate the ex- 
penses of performing autopsies and to impose and allocate the ex- 
penses of performing toxicological studies. 

(2) To accept grants, contributions, gifts, devises and bequests which may 
be used for purposes not inconsistent with the said grants, gifts, con- 
tributions, devises and bequests and for any other purposes as deemed 
necessary by the committee. 

(3) To authorize the chairman of the committee and his employees to co- 
operate with all educational institutions and law enforcement agen- 
cies of the State for the purpose of furthering medicolegal education 
and training. 

(4) To establish and maintain a toxicological laboratory under the super- 
vision of the State Board of Health or if the committee deems it 
advisable so to do, contract with other technical personnel or for the 
use of technical facilities for the purpose of providing toxicologic 
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§ 130-194. Powers and duties of the chairman of the committee. 
—It shall be the duty of the chairman of the committee to attend the meetings 
of the committee, to keep a record of such meetings, to attend to the official cor- 
respondence of the committee, to act as custodian of the files and records of the 
committee, to receive reports directed to the committee, to cause to be performed 
and to supervise and control medicolegal post-mortem examinations, to furnish 
pertinent information and reports relating to such investigations as directed by 
the committee, and to perform all other duties delegated to him by the committee. 


GLOSS weno 724s 1 195/0c 1357s. 18) 


§ 130-195. Assistants and employees, salaries and expenses.—(a) 
The chairman of the committee may, with the approval of the committee, employ 
such professional, clerical, technical, and other assistants as are necessary to serve 
at the pleasure of the chairman of the committee and, subject to the provisions 
of the State personnel regulations and budgetary laws, fix the compensation and 
travel expenses of all persons so employed, such compensation and travel ex- 
penses to be in keeping with the compensation paid to persons employed to do 
similar work in other State departments, institutions, or commissions. 
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(b) No salary or other compensation for services shall be allowed members of 
the committee who already receive compensation as officials or employees of the 
State. Service on the committee is to be considered as part of the duties of such 
officials as representatives of their respective departments. Reimbursement for 
travel shall be made from travel funds available in their respective departments. 
The other members of the committee who are not officials or employees of the 
State shall receive ten dollars ($10.00) per day, including necessary time spent 
in traveling to and from their place of residence within the State to any place of 
meeting or while traveling on official business of the committee. In addition, 
they shall receive mileage according to State practice while going to and from 
any place of meeting or when on official business of the committee. 

(c) For the more efficient conduct of the fiscal affairs of the committee, as well 
as for the convenience of any State agency, officer or department that may hold 
or have appropriated to or the custody of funds for the use and benefit of the 
committee, all such funds shall be held in a separate or special account on the 
books and records of such State agency, officer or department with a separate 
financial designation or code number to be assigned by the Budget Bureau or its 
agent, and said funds shall be expended solely upon the proper authorization or 
order of the committee. (1955,:c, 972, s.c1; 1957, c. 1357, s, 1.) 


§ 130-196. District pathologists.—The committee shall have the power 
to divide the State into districts, and to alter such districts as from time to time 
the committee shall see fit, for the more effective administration of its duties 
under this article. The chairman of the committee shall be empowered, with the 
concurrence of the committee, to appoint district pathologists to serve at the 
pleasure of the committee. Any person holding the office of coroner may be 
appointed as district pathologist or as a member of the committee, and any coro- 
ner who may be so appointed shall serve as such as a part of his duties as a 
coroner and shall not be considered as holding a separate office within the mean- 
ing of article 14, § 7, of the Constitution of North Carolina. 

It shall be the duty of each district pathologist with whatever aid, assistance, 
and guidance by the chairman of the committee as the circumstances may require, 
to perform a complete autopsy upon the body of the deceased in cases referred 
to him, under the provisions of G. S. 130-199 below, and to make pathological 
studies of such anatomical materials as may be submitted to him by any medical 
examiner in his district or by others empowered by this article to make such 
reference in the performance of their official duties. 

The district pathologist shall prepare a report to the chairman of the com- 
mittee on every post-mortem examination, and on every pathological anatomical 
study, in such form as may from time to time be prescribed by the committee, 
copies of which he shall deliver to the referring medical examiner or other re- 
ferring person, to the solicitor of the superior court of the district, and to the 
coroner of the county wherein the body of the deceased or any part of a body 
examined by him was found: Provided that a copy of said report shall be fur- 
nished to any other interested person upon order of a court of record after need 
therefor has been shown. 

For each autopsy performed by reason of reference by a medical examiner or 
by others empowered by this article to make such references, the district patholo- 
gist shall receive a fee to be fixed in each case by the board of county commis- 
sioners, after consultation with the committee, and paid by the county of legal 
residence of the deceased or by the county wherein the body or remains of the 
deceased were first found, if the legal residence is unknown or is other than the 
State of North Carolina. 

For each report made on pathological anatomical materials submitted to him 
for study, the district pathologist shall receive a fee to be fixed in each case by 
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the board of county commissioners, after consultation with the committee, and 
paid by the county wherein the anatomical materials were first found. 

Such fees shall constitute full compensation of the district pathologist for du- 
ties’ performed under this section: (1955, c. 972, s. 1; 1957, c. 1357, °s./1.) 


§ 1380-197. County medical examiner.—The chairman of the committee 
shall appoint, subject to the approval of the committee and of the board of county 
commissioners of each county of the State that elects to come under this article, 
a qualified and practicing physician as medical examiner for the county to serve 
at the pleasure of the board of county commissioners and until his successor has 
been appointed and qualified, and said person so appointed may be the county 
coroner, and any coroner who may be so appointed shall serve as such as a part 
of his duties as a coroner and shall not be considered as holding a separate office 
within the meaning of article 14, § 7, of the Constitution of North Carolina. Each 
county medical examiner may appoint one or more assistant county medical ex- 
aminers, with the concurrence of the chairman of the committee, to serve at the 
pleasure of the county medical examiner who makes such appointment. 

Upon the death of any person on or after January 1, 1956, apparently by 
the criminal act or default of another, or apparently by suicide, or suddenly when 
apparently in good health, or while an inmate of any penal or correctional insti- 
tution, or under any suspicious, unusual or unnatural circumstances, the medical 
examiner of the county in which the body of the deceased is found shall be noti- 
fied by the physician in attendance, by any law enforcement officer having knowl- 
edge of such death, by the undertaker, by a member of the family of the deceased, 
by any person present, or by any person having knowledge of such deaths, and 
no person shall disturb the body at the scene of death until authorized by the 
county medical examiner. In cases which come under G. S. 152-7, the medical 
examiner shall notify the coroner. 

A similar procedure shall be followed upon discovery of anatomical material 
suspected of being or determined to be a part or parts of a human body. (1955, 
CMT 2s ela 95716001397 Se 1h) 


§ 130-198. Duties of county medical examiner.—Upon receipt of 
notice as specified in G. S. 130-197, the county medical examiner shall in each 
case make a physical and medical examination of the body or parts of a body 
which may be found, make inquiries regarding the cause and manner of death, 
reduce his findings to writing, and promptly make a full report thereof to the 
coroner of the county in which the body or any part of a body was found, to 
the solicitor of the superior court of the district in which the body or any part 
of a body was found, to the chairman of the committee and may, upon request 
furnish a copy of his report to the head of the law enforcement agency charged 
with the responsibility for the investigation of the incident upon forms or in the 
manner prescribed by the committee: Provided that a copy of said report shail 
be furnished to any other interested person upon order of a court of record after 
need therefor has been shown. ‘The county medical examiner may delegate his 
duties in a particular case to one of his assistant county medical examiners, or 
may perform the same jointly with him. 

For each investigation under this article, including the making of the re- 
quired reports, the county medical examiner shall receive a fee to be fixed by 
the board of county commissioners, after consultation with the committee, 
which shall be paid by the county for which he is appointed. (1955, c. 972, s. 
Peel S Ac IBS 7e sie ls) 


§ 180-199. When autopsies and other pathological examinations to 
be performed.—If, in the opinion of the medical examiner of the county where- 
in the body or anatomical material is first found under any of the circumstances 
set forth in G. S. 130-197, it is advisable and in the public interest that an 
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autopsy or other pathologic study be made, or if an autopsy or other pathologic 
study is requested by the superior court solicitor or by any superior court judge, 
having authority in the judicial district wherein such county lies, such autopsy 
or pathological study shall be made by the district pathologist or by a competent 
pathologist designated by the chairman of the committee for such purpose. 

In any case of death under circumstances set forth in G. S. 130-197 where 
a body shall be buried without a medical examination being made as specified 
in G. S. 130-198, or in any case where a body shall be cremated except in com- 
pliance with the provisions of this article, G. S. 130-200 in particular, it shall 
be the duty of the medical examiner of the county in which the body is buried, 
was cremated, or the remains were found, upon being advised of such facts, to 
notify the superior court solicitor who shall communicate the same to any 
resident or assigned judge of the superior court, and such judge may order 
that the body or the remains be exhumed and an examination or autopsy per- 
formed thereon by the district pathologist, or by a pathologist appointed by the 
chairman of the committee. The pertinent facts disclosed by the examination 
or autopsy shall be communicated to the superior court judge who ordered it, 
for such action thereon as he, or the court of which he is judge, deems proper. 
A copy of the report of the examination or autopsy findings and interpretations 
shall be filed with the chairman of the committee and the superior court solici- 
tor: Provided that a copy of said report shall be furnished to any other interested 
person upon order of a court of record after need therefor has been shown. (1955, 
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§ 130-200. When medical examiner’s permission necessary before 
embalming, burial and cremation.—(a) In any case where it is the duty of 
the county medical examiner to view the body and investigate the death of a 
deceased person as herein provided, it shall be unlawful to embalm the said 
body until the written permission of the county medical examiner has first been 
obtained, and such county medical examiner shall make the certificate of death 
required for a burial-transit permit, stating thereon the name of the disease 
causing death; or, if from external causes, 

(1) The means of death, and 


(2) Whether (probably) accidental, suicidal, homicidal; and shall, in any 
case, furnish such information as may be required by the State 
Registrar of Vital Statistics in order properly to classify the death. 

(b) It shall be unlawful to embalm or to bury a dead body, or to issue a 
burial-transit permit, when any fact within the knowledge of, or brought to the 
attention of, the embalmer, the undertaker, or the local registrar of vital statistics 
charged with the issuance of burial-transit permits, is sufficient to arouse suspi- 
cion of crime in connection with the death of the deceased, until the written 
permission of the county medical examiner has first been obtained. 

(c) No burial-transit permit for cremation of a body shall be issued by the 
local registrar charged therewith and no cremation of a body shall be carried 
out until the county medical examiner shall have certified in writing that he has 
made inquiry into the cause and manner of death and is of the opinion that no 
further examination concerning the same is necessary. (1955, c. 972, s. 1; 
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§ 130-201. Coroner to hold inquests, etc.; post-mortem examina- 
tions and remains under control of chairman of committee.—Nothing in 
this article shall be construed as precluding a coroner from holding inquests or 
taking other steps as provided in G. S. 152-7 as hereby amended. All post- 
mortem examinations under this article shall be held and done under and sub- 
ject to the control and direction of the chairman of the committee, who is hereby 
also vested with primary control over the remains, subject to the provisions of 
thistarticies™ (1955.°¢). 972661 105 7ee 135 /eacenia) 
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§ 130-202. Election to adopt article.—This article shall not become 
effective until after its adoption by resolution of the board of county commis- 
sioners of the county desiring to come within the purview of this article. Any 
county having elected to come within the purview of this article may, at the 
end of any fiscal year of such county, by appropriate resolution exclude itself 
HOimerie = plovisions, olsthisearticlems (1955, 6907250012 31957; ¢) 1357, s.412) 


ARTICLE 22. 
Remedies. 


§ 130-203. Penalties.—Except as otherwise provided in this chapter, any 
person who violates any provision of this chapter or who willfully fails to per- 
form any act required, or who willfully does any act prohibited by this chapter, 
shall be guilty of a misdemeanor and upon conviction thereof shall be punished 
by a fine or by imprisonment for a period not to exceed two years or by both 
such fine and imprisonment in the discretion of the court; provided, however, 
that any person who willfully violates any rules or regulations adopted by the 
State Board of Health or by any local board of health pursuant to this chapter or 
who willfully fails to perform any act required by, or who willfully does any act 
prohibited by, such rules and regulations shall be guilty of a misdemeanor and 
upon conviction thereof shall be punished by a fine not to exceed fifty dollars 
($50.00) or by imprisonment for a period not to exceed thirty days. (1957, 
Sard MOR eter beg) 


130-204. Right of entry.—Authorized representatives of the State 
Board of Health or any local board of health shall have at all times the right 
of proper entry upon any and all parts of the premises of any place in which 
such entry is necessary to carry out the provisions of this chapter, or the rules 
and regulations adopted under the authority of this chapter; and it shall be 
unlawful for any person to resist a proper entry by such authorized representa- 
tives of the State Board of Health or local board of health upon any premises 
other than a private dwelling. (1957, c. 1357, s. 1.) 

When Judge May Direct Verdict. — In with an expression of an intention to re- 
an indictment against one who is charged sist are not sufficient to sustain an indict- 


with willfully obstructing a sanitary inspec- 
tor of the State Board of Health in the dis- 
charge of his duties, the trial judge may 
not direct a verdict, anc it is only when 
uncontradicted evidence, if accepted as 
true, establishes the defendant’s guilt that 
he may properly instruct the jury to return 
a verdict of guilty if they find the evidence 
to be true beyond a reasonable doubt. State 
VEE GteSmSOENe Ceol milino. eo SieGl923)r 


ment for willfully interfering with or ob- 
structing an officer of the law in the per- 
formance of his duties, as formerly pre- 
scribed by this section, unless spoken under 
circumstances which are calculated to deter 
an officer of ordinary courage and reason- 
able prudence in the discharge of his duty 
pertaining to his office, which raises an 
issue of fact for the jury to determine. State 
yorstes, 185 uN: Ca752011% SS. EB. 581 (1923). 


Mere words or opprobrious language 


§ 130-205. Injunction.—lIf any person shall violate or threaten to violate 
the provisions of this chapter or any rules and regulations adopted pursuant 
thereto and such violation, if continued, or such threatened violation, if com- 
mitted, is or may be dangerous to the public health or if any person shall hinder 
or interfere with the proper performance of duty of the State Health Director 
or his representative or any local health director or his representative and such 
hindrance or interference is or may be dangerous to the public health, the State 
Health Director or any local health director may institute an action in the 
superior court of the county in which such violation, threatened violation, hin- 
drance or interference occurred for injunctive relief against such continued viola- 
tion, threatened violation, hindrance or interference, irrespective of all other 
remedies at law, and upon the institution of such an action, the procedure shall 
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be in accordance with the provisions of article 37 of chapter 1 of the General 
Statutes: 6(1957 ic. nlS57, 3) 12) 


ARTICLE 23. 
Mosquito Control in General. 


§ 130-206. Mosquito control units within State Board of Health.— 
For the purpose of promoting a healthful environment and controlling the menace 
of swarming mosquitoes, the State Board of Health shall maintain appropriate 
units of mosquito control. The Board shall employ such qualified personnel as 
may be necessary to carry out the provisions of this article; provided, that if 
_ personnel employed under this article have been performing satisfactorily their 
duties as employees of the Salt Marsh Mosquito Study Commission under the 
provisions of chapter 1197, Session Laws of 1955, for a period of one year or 
more, such employees shall be deemed qualified to hold equivalent positions 
under the State Board of Health and Merit System Council as they have held 
under the Salt Marsh Mosquito Study Commission. (1957, c. 832, s. 1.) 


§ 130-207. Duties of State Board of Health. — The State Board of 
Health is authorized to engage in research, conduct investigations, develop pro- 
grams, and do such other things as may be necessary to carry out the provisions 
and purposes of this article and to control the mosquito menace in this State, 
within the limits of appropriations, funds, or personnel which are or which may 
become available from any source for this purpose. (1957, c. 832, s. 2.) 


§ 130-208. Transfer of assets.—All funds, facilities, and property allo- 
cated to the Salt Marsh Mosquito Study Commission created by chapter 1197, 
Session Laws of 1955, shall be transferred to the State Board of Health on July 
1, 1957. The State Board of Health shall accept such funds and facilities and 
administer them, together with any further funds or property made available to 
the State Board of Health for mosquito control purposes. (1957, c. 832, s. 3.) 


§ 130-209. State Board of Health authorized to accept and admin- 
ister funds.—The State Board of Health is authorized to accept and allocate or 
expend any grants-in-aid for mosquito control purposes which may be made 
available to the State by the federal government. This article is to be liberally 
construed in order that the State and its citizens may benefit fully from such 
grants-in-aid. The Board is authorized to make such rules and regulations, not 
inconsistent with the laws of this State, as may be necessary to accomplish the 
purpose of this article. Any monies so received are to be deposited with the 
State Treasurer and are to be allocated or expended by the State Board of Health 
for the mosquito control purpose specified. 

Funds received as grants-in-aid, funds appropriated by the State, and any 
other funds received by the State Board of Health for mosquito control pur- 
poses may be utilized to aid mosquito control districts or other local governmental 
units engaged in mosquito control undertakings, in accordance with rules and 
regulations adopted by the State Board of Health. In no case shall the mone- 
tary value of such aid provided with State funds exceed funds or the monetary 
value of other facilities provided locally for temporary control measures such 
as larviciding or adulticiding, nor twice the local funds or other facilities pro- 
vided for improvements such as drainage, filling, and dyking. State aid shall not 
be given to mosquito control districts or other local governmental units until 
proof has been received by the State Board of Health that the required local 
funds are available and will be used for mosquito control, in accordance with a 
plan approved by the State Board of Health or its duly authorized representative. 

In emergency situations where proved outbreaks of mosquito-borne diseases 
occur, the State Health Officer is authorized to utilize the appropriated State 
funds to suppress such outbreaks. (1957, c. 832, s. 4.) 
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ARTICLE 24. 
Mosquito Control Districts. 


§ 130-210. Creation and purpose.—For the purpose of preserving and 
promoting the public health and welfare by providing for the control of mosqui- 
toes and other arthropods of public health significance, the creation of mosquito 
control districts, as hereinafter provided, is hereby authorized. A mosquito con- 
trol district may be comprised of one or more contiguous counties or contiguous 
parts of one or more counties. (1957, c. 1247, s. 1.) 


§ 130-211. Nature of district; procedure for forming districts.—(a) 
A mosquito control district may be formed as hereinafter set out and when so 
formed, it shall be a body politic and corporate, and a political subdivision of the 
State of North Carolina and may sue and be sued in its corporate name. 

(b) If the proposed district lies wholly within a single county, ten per cent 
(10%) or more of the resident freeholders within the proposed district may 
petition the board of county commissioners of the county in which the proposed 
district lies setting forth the boundaries of the district and a suggested name for 
the district. Upon receipt of such petition, the board of county commissioners 
shall consider it and if the formation of the district appears feasible and in the 
interest of public health, it shall forward said petition or a copy thereof to the 
State Board of Health which shall consider the advisability of the formation of 
such district. If the State Board of Health deems the formation of such dis- 
trict advisable and in the interest of public health, it shall so notify the board of 
county commissioners whereupon said board shall give notice of a public hear- 
ing upon the question of the formation of such district by advertising the time, 
place and purpose of the hearing once each week for four (4) successive weeks 
prior to such hearing in some newspaper either published in the county or having 
a general circulation therein. The public hearing shall be presided over by the 
chairman of the board of county commissioners and shall be attended by a rep- 
resentative of the State Board of Health, and said hearing may be continued 
from time to time as may be necessary to hear the proponents and opponents of 
the formation of such district. If, after such hearing and after consultation with 
the representative of the State Board of Health, the board of county commis- 
sioners deems it advisable that such district should be created and established, 
it shall submit to the qualified voters residing within the proposed district at an 
election called for that purpose, the question of whether or not the district shall 
be created. 

Prior to the submission of the question of the formation of the district to the 
voters within the proposed district, the board of county commissioners may make 
minor deviations in defining the boundaries of the proposed district upon a de- 
termination that such minor deviation from the boundaries described in the peti- 
tion is in the interest of public health, provided that ten per cent (10%) of the 
resident freeholders within the revised boundaries shall have signed the petition 
proposing the creation of said district or additional resident freeholders within 
the revised boundaries of the proposed district shall sign the petition to bring the 
total number of petitioners within the proposed revised boundaries to not less 
than ten per cent (10%) of the qualified electors therein. 

At the election provided for herein, the board of county commissioners shall 
provide one or more polling places within the proposed district, shall provide for 
a registrar and for judges of election at the polling places, shall provide for the 
registration of all qualified voters residing in said proposed district, shall cause 
to be prepared the necessary ballots, shall fix the time for holding the election, 
and shall conduct said election in every other respect according to the provisions 
of the laws governing general elections, so far as same may be applicable. The 
cost of holding the election shall be paid from the general or health fund of the 
county or from both as may be determined by the board of county commissioners. 
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Notice of the time and purpose of the election and of the location of the polling 
place or places shall be published in some newspaper published or circulated 
within the proposed district at least three (3) times, the first of such notices to 
be published not less than thirty (30) days preceding the election. 

The form of the question to be stated on the ballot shall be in substantially the 
following words: 

“T] FOR creation of the (here insert name) Mosquito Control District and 

the levy of a special tax for mosquito control purposes. 


“(] AGAINST creation of the (here insert name) Mosquito Contro) District 
and the levy of a special tax for mosquito control purposes.” 


Such affirmative and negative forms shall be printed on one ballot and the voters 
shall make a mark of an “X” in one of the squares preceding the form. 

If a majority of the qualified voters voting at the election vote in favor of crea- 
tion of the district and the levy of the special tax, the board of county commis- 
sioners shall declare that such district exists, and shall adopt a resolution to that 
effect. 


(c) In the event the proposed mosquito control district shall embrace lands 
lying in two or more counties, the petition signed by the requisite number of 
resident freeholders within the proposed distriet shall be addressed to the State 
Board of Health. If the State Board of Health deems the formation of the pro- 
posed district to be in the public interest and in the interest of public health, it 
shall hold a public hearing or hearings within the proposed district after first 
giving notice of the time and place of such hearing or hearings by publication 
once each week for four (4) successive weeks in some newspaper published or 
circulated in said proposed district. Public hearings shall be held in the court- 
house of each of the counties in which any part of the proposed district is situ- 
ated and may be held by any representative designated by the State Board of 
Health. After such hearing, if the State Board of Health deems the formation 
of the district to be in the public interest and beneficial to the public health, it 
shall order an election to be held upon the question of the formation of the dis- 
trict after first advertising the time of said election in the manner provided in 
subsection (b) hereof. At the request of the State Board of Health, the several 
counties in which any of the proposed district lies shall provide one or more poll- 
ing places in the proposed district, shall provide for a registrar or registrars and 
judges of election at the polling places, and shall provide for the registration of 
all qualified voters residing within said district and within their respective 
counties. The State Board of Health shall provide for the printing and distri- 
bution of the ballots which shall be printed in substantially the same form as set 
out in subsection (b) hereof but which shall bear the facsimile signature of the 
secretary of the State Board of Health. The costs of printing and distributing 
said ballots and any other incidental costs shall be borne by and prorated among 
the several counties in which any of the district lies in accordance with each 
county’s pro rata portion of the total number of acres within the district. Such 
pro rata portion shall be ascertained by the State Board of Health and certified 
to each county and shall be conclusive with respect to the pro rata part of ex- 
penses to be borne by each county. If the majority of the qualified voters voting 
at the election vote in favor of the creation of the district and the levy of the spe- 
cial tax, the State Board of Health shall declare that such district has been formed 
and created and shall certify such fact to the board of county commissioners of 
each county wherein any part of said district lies and each board of county com- 
missioners shall insert such certification in its minutes. (1957, c. 1247, s. 2.) 

§ 130-212. Governing bodies for mosquito control districts.—Each 
mosquito control district shall be governed by a board of commissioners. In the 
case of a district lying wholly within a single county, the board shall be composed 
of five (5) members, all of whom shall be residents of the district. Three (3) of 
the members shall be appointed by the board of county commissioners, one for an 
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initial term of one (1) year, one for an initial term of two (2) years, and one for 
an initial term of three (3) years, and thereafter all appointments made by the 
board of county commissioners shall be for terms of three (3) years. One mem- 
ber shall be appointed by the State Health Officer and one member by the Direc- 
tor of the Wildlife Resources Commission, these two appointees to serve at the 
pleasure of the appointing authority. All vacancies shall be filled by the appoint- 
ing authority. 

In the case of a district lying in two or more counties, the board of commis- 
sioners of each county in which any part of the district lies shall appoint one 
member. The State Health Officer shall appoint one member and the Director 
of the Wildlife Resources Commission shall appoint one member. In the event 
the district lies in only two counties, the board of commissioners of the county 
in which a majority of the acreage of the district lies shall appoint two members, 
one for an initial term of one (1) year and the other for an initial term of two 
(2) years, and the other county shall appoint one member for an initial term of 
three (3) years. All succeeding terms of county appointees shall be for three (3) 
years. All vacancies shall be filled by the authority which appointed the member 
creating the vacancy, and the appointees of the State Health Officer and the Di- 
rector of the Wildlife Resources Commission shall hold office at the pleasure of 
the appointing authority. 

At its first meeting, the board shall elect a chairman, a vice-chairman, a secre- 
tary, and a treasurer, the last of which two officers may be combined in the same 
member. All official acts done by the board shall be entered in a book of minutes 
to be kept by the secretary. The board shall meet in regular meeting at least quar- 
terly and may meet in a special meeting at any time upon call of the chairman or 
any two members, and upon notice of the time, place and purpose of the meeting 
of not less than three (3) days. Before entering upon the discharge of their 
duties, each member shall take and subscribe an oath of office as follows which 
oath shall be entered in the minute book: 


POT | te dch et Cony STN Fe Ott De RS Pc 9 a , do solemnly swear that I will well 
SOM ule DeLOtineanyrcauties asia, ConaiiisstOiel volte)... +e. ee gen ons: Mos- 
quito Control District, so help me God. 

BE Ob 5 5 o-t o ch aed egy OM tants cae ee Signature 
Sworn) toeand subscribed before me thisy 7. 0a. GER ACG ke aoe Ac ea ae mat Jee os 


SS igahh 3 Ba Gata aes CeO Cie ene oe Signature of Officer Administering Oath’. 


G95 7a1c4 1247 ) S35) 


§ 130-213. Corporate powers.—A mosquito control district created in 
conformity with the provisions of this article shall have and exercise through its 
board of commissioners the following corporate powers in addition to such in- 
cidental powers as may be necessary in order to discharge its corporate functions: 

(1) To levy ad valorem taxes upon all the taxable property within the dis- 
trict at a rate not to exceed thirty-five cents (35¢) upon the adjusted 
one hundred dollar ($100.00) assessed valuation. 

In the case of a district lying wholly within a single county, the 
valuations assessed by the county tax authorities shall be used by the 
mosquito control district as the basis for its tax assessment and the 
mosquito control district shall certify its tax rate to the county tax 
collector or supervisor in time to have such rate and the amount of 
tax due thereupon entered upon the official county tax receipts and 
stubs or duplicates. It shall be the duty of the county tax collector 
to collect said taxes at the same time as county taxes are collected 
and deposit same to the credit of the mosquito control district in a 
depository or depositories designated by the governing board of said 
district. 

In the case of a district lying in two or more counties, the commis- 
sioners of the mosquito control district shall horizontally equalize 
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the assessed valuations of the property in the several counties in 
which the district lies by adjusting the ratio of assessed valuation in 
the several counties to the true values of the taxable property in the 
several counties. From such adjusted and equalized valuations, any 
board of commissioners of any county may appeal to the State Board 
of Assessment as in the case of an appeal by a property owner from 
a county board of equalization and review to the State Board of As- 
sessment as provided in chapter 310 of the Public Laws of 1939 as 
amended. Upon such equalized assessed valuations, the board of 
commissioners of the mosquito control district shall levy its tax and 
shall certify the amount of the levy against each taxpayer to the ap- 
propriate county tax collector or supervisor in time for the amount of 
such mosquito control district tax to be entered upon the county tax 
receipts and stubs or duplicates, and it shall be the duty of the sev- 
eral county tax collectors to collect said tax and deposit same to the 
credit of the mosquito control district in some depository or deposi- 
tories designated by the commissioners of said district. 

The taxes levied by virtue of this article shall become due, shall be 
subject to the same discounts and penalties and interest, and shall 
have the same remedies for the collection of the taxes and for the re- 
fund of such taxes as provided for county and municipal ad valorem 
taxation by chapter 310 of the Public Laws of 1939 as amended. 
Said taxes shall constitute a lien to the same extent and with the same 
force and effect as county and municipal ad valorem taxes and shall 
have equal priority with said taxes. Such taxes shall be deemed to 
be for a special purpose and for a necessary expense for which the 
special approval of the General Assembly is hereby given. 


(2) To accept gifts or endowments, and to receive federal and State grants- 
in-aid. All money or property acquired under this section or subsec- 
tion (1) of this section, or any other source, shall be deposited in a 
separate fund to be used solely for the purpose of carrying out the 
provisions of this article. Funds so deposited shall be withdrawn by 
warrants signed by the chairman of the goverening board of the dis- 
trict, and countersigned by the secretary. 

(3) To take all necessary and proper steps to prevent the breeding of mos- 
quitoes and other arthropods of public health significance within the 
district, and to destroy adult mosquitoes and other arthropods of 
public health significance found within the district. 

(4) To conduct arthropod control measures in cooperation with individ- 
uals, firms, corporations, and federal, State, and local governmental 
agencies. 


(5) To enter all places within the district for the purpose of inspection and 
survey, whether on privately owned land or not, and to treat with 
proper means all places, wherever situated, that are breeding mos- 
quitoes or other arthropods of public health importance, and to do 
all things necessary or incidental to the power herein granted. 


(6) To acquire, either by purchase, condemnation, or otherwise, and to 
hold real and personal property, easements, rights-of-way, or other 
property necessary or convenient for the accomplishing of the pur- 
pose of this article. Any land which has been acquired by the board 
and improved by drainage, filling, dyking, or other treatment, and 
other real property held by the board may be sold or leased by the 
board through the process of competitive bidding. All condemnation 
proceedings are to be in accordance with the provisions of chapter 
40 of the General Statutes of North Carolina. 

(7) To employ necessary personnel, fix salaries, purchase equipment, sup- 
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plies and materials, make contracts, rent office or storage space, and 
perform other administrative functions necessary for the purpose of 
carrying out this article. 

(8) To borrow money in anticipation of tax collection in gross amounts 
not to exceed the anticipated tax receipts for the fiscal year and to 
execute and deliver its notes or bonds therefor. 

(9) To reimburse members and employees of the board for actual expendi- 
tures incurred in authorized travel. 

{10) To employ a district superintendent who is an engineer, entomologist, 
or otherwise qualified as an arthropod control specialist. The pro- 
fessional qualifications of the superintendent must be approved by an 
authorized representative of the State Health Officer. (1957, c. 1247, 
s. 4.) 


§ 130-214. Adoption of plan of operation.—Sixty (60) days prior to 
‘the initiation of operations, the governing board of each mosquito control dis- 
trict must submit to the State Health Officer, in such detail as may be required 
‘by the State Health Officer, a plan of procedure and operation. The State Health 
Officer, through his authorized representative, shall have authority to approve, 
modify, or take other appropriate action in regard to such plans. No contract 
may be entered into, program embarked upon, or work begun prior te the ap- 
proval of the plan by the State Health Officer or his authorized representative. 

In addition, the governing board of each mosquito control district must sub- 
mit to the State Health Officer at least sixty (60) days prior to the expiration 
of each fiscal year, in such detail as the State Health Officer may require, a plan 
of procedure and operation for the ensuing fiscal year. The State Health Officer, 
through his authorized representative, shall have authority to approve, modify, or 
take other appropriate actions in regard to such plans for the ensuing fiscal year. 
No contract may be entered into, program embarked upon, or work begun or 
continued prior to the approval of said plan by the State Health Officer or his 
authorized representative. (1957, c. 1247, s. 5.) 


§ 130-215. Resolution authorizing bond issue and purpose for 
which bonds may be issued.—Either before or after the adoption of the plan 
as aforesaid, the governing board of any mosquito control district may pass a 
resolution (hereinafter sometimes referred to as “bond resolution”) authorizing 
the issuance of bonds of the district. The negotiable bonds or a mosquito control 
district may be issued for the purchase of land and equipment, or any other 
property, real, personal, or mixed, to be used in carrying out the functions of the 
district, or for any other purpose consistent with the control of mosquitoes and 
other arthropods of public health significance. 

Such resolution shall state: 


(1) In brief and general terms, the purpose for which the bonds are to be 
issued. 


(2) The maximum aggregate principal amount of the bonds. 

(3) That a tax sufficient to pay the principal and interest of the bonds when 
due shall be annually levied and collected on all taxable property 
within the district. z 

(4) That the resolution shall take effect when and if it is approved by the 
voters of the mosquito control district at an election. 

Such resolution shall be published once a week for three successive weeks: 
Provided, however, the first of such publications shall be not later than the first 
publication of the notice of election required in § 130-218. A statement in sub- 
_ stantially the following form (the blanks being first properly filled in), with the 
printed signature of the secretary of the governing board of the district appended 
thereto, shall be published with the resolution: 

The foregoing resolution was adopted by the governing board of ............ 
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Mosquito Control District on the ...... day: Ole. ttt ee bere ray, chats! 
was first published on the ...... days Ofaeone ili. Ane jiOeers CAD yaaGe 
tion or proceeding questioning the validity of said resolution must be commenced 
within thirty days after its first publication. 
Secretary, . J) ohhh eae oe 
Mosquito Control District. 
C1957, Cal Z4 755-40; ) 


§ 130-216. Limitation of action to set aside bond resolution.—Any 
action or proceeding in any court to set aside a bond resolution adopted pur- 
suant to this article, or to obtain any other relief upon the ground that such reso- 
lution is invalid, must be commenced within thirty days after the frst publica- 
tion thereof as provided in § 130-215. After the expiration of such period of 
limitation, no right of action or defense founded upon the invalidity of the reso- 
lution shall be asserted, nor shall the validity of such resolution be open to ques- 
tion in any court upon any ground whatever. (1957, c. 1247, s. 7.) 


130-217. Publication of resolution.—The resolution required by § 
130-215 to be published shall be published in a newspaper published in the county 
in which the district lies, or if the district les in two or more counties, in a news- 
paper published in each such county, or if there is no newspaper published in a 
county in which the whole or a part of the district lies, then and in lieu of a news- 
paper published in such county, in a newspaper which, in the opinion of the gov- 
erning board of the district, has general circulation within the district. (1957,. 
Cl ZZ eos) 


§ 130-218. Call for election.—Following the adoption of a bond reso- 
lution by the governing board of the district, the said board shall call upon the 
board or boards of county commissioners in the county or counties in which the 
district, or any portion thereof is located, to name election officers, set date, name 
polling places, and cause to be held an election within the district on the proposi- 
tion of issuing bonds as set forth in such bond resolution. If, at such election a 
majority of the registered voters who shall vote thereon at such election shall 
vote in favor of the proposition submitted, the bonds set forth in the bond reso- 
lution may be advertised, sold and issued in the manner provided by Jaw. Should 
the proposition of issuing bonds submitted at any election as provided under this. 
article fail to receive the required number of affirmative votes, the governing 
board of the district may, at any time after the expiration of six months, cause 
another election to be held for the same objects and purposes, or for any other 
objects and purposes. The expenses of holding bond elections shall be paid: 
from the funds of the mosquito control district. 

The board of commissioners of the county in which said mosquito control dis- 
trict is located, if wholly located in a single county, may in its discretion at any 
special election held under the provisions of this article make the whole district 
a voting precinct, or may create therein one or more voting precincts, as to it 
seems best to suit the convenience of voters, the said precinct not to be the gen- 
eral election precinct, unless the boundaries of the mosquito district are cotermi- 
nous with one or more general election precincts. If said district is located in 
more than one county, the election precincts therein shall be fixed by the board 
of the particular county in which the portion of the mosquito district is located. 

The said board or boards of commissioners shall provide registration and _poll- 
ing books for each precinct in the mosquito control district, the cost of the same to 
be paid by the mosquito control district. The notice of the election shall be given 
by publication once a week for three successive weeks. It shall set forth the 
boundary lines of the district and the amount of bonds proposed to be issued. 
The first publication shall be at least thirty days before the election. At the first. 
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election after the organization of the mosquito control district, a new registra- 
tion of the qualified voters within the district shall be ordered, and notice of such 
new registration shall be deemed to be sufficiently given, if given at least thirty 
days before the close of the registration books by publication once in some news- 
paper published or circulated in said district. The notice of registration may be 
considered one of the three notices required of the election. Time of such regis- 
tration shall as near as may be conform with that of the registration of voters 
in municipal elections, as provided in G. S. 160-37. The published notice of reg- 
istration shall state the days on which the books shall be open for registration of 
voters, and the place or places at which they will be open on Saturday. The 
books of such new registration shall close on the second Saturday before the elec- 
tion. The Saturdays before the election shall be challenge day, and except as 
otherwise provided in this article, such election shall be held in accordance with 
the law governing general elections. 

A ballot shall be furnished to each qualified voter in said election, which ballot 
may contain the words “For approval of the bond resolution adopted by the 


Boardromiosquite ControlyC@ommicsionersrotm nay sane. 0s Ss: District on the 
Highs be aveOlgr eel. 20) Peels ealitnorizing (the isstiances ef note ex- 
MECC ERD ces wads cle'd = « of bonds of said district (briefly stating the purpose of 


such bonds), and the levy of a tax for the payment thereof,’ and the words 
“Against approval of the bond resolution adopted by the Board of Mosquito 
Cantiom Gonmissioners Ol): 32 Wee eee ee oes Disthicton=ther <7" day of 
in Ge ood Ge RRR p19...) authorizimoethenssuance or not exceedins $...7--.- 
of bonds of said district (briefly stating the purpose of such bonds), and the 
levy of a tax for the payment thereof.” with squares opposite said afhrmative 
and negative forms of the proposition submitted to the voters, in one of which 
squares the voter may make a cross (X) mark, but this form of a baliot is not 
prescribed. After the election and after the vote has been counted, canvassed, 
and returned to the board or boards of county commissioners, the election books 
shall be deposited in the office of the clerk of the superior court having the great- 
est number of acres within the district as polling books for the particular mos- 
quito control district involved. At any subsequent election, a new registration 
may or may not be ordered, as may be determined by the governing board of the 
mosquito control district. 

A statement of results of an election on the proposition of issuance of bonds 
showing the date of such election, the proposition submitted, the number of voters 
who voted for the proposition and declaring the result of the election shall be 
prepared and signed by a majority of the members of the governing board of 
the district, and deposited with the clerk of the superior court of the county in 
which the district lies, or, if parts of the district lie in two or more counties, with 
the clerk of the superior court of each of such counties. Such statement shall be 
published once. No right of action or defense founded upon the invalidity of 
such election shall be asserted, nor shall the validity of the election be open to 
question in any court upon any ground whatever, except in an action or pro- 
ceeding commenced within thirty days after the publication of such statement. 


(195712475 s° 9.) 


§ 130-219. Bonds.—The governing board of the district shall, subject to 
the provisions of this article, and under competent legal and financial advice, 
prescribe by resolution the form of the bonds, including any interest coupons to 
be attached thereto, and shall fix the date, the maturities, the denomination or de- 
nominations, and the place or places of payment of principal and interest which 
may be at any bank or trust company within or without the State of North Caro- 
lina. The bonds shall not be sold at less than par and accrued interest, nor bear in- 
terest at a rate or rates in excess of six per centum (6%) per annum. The bonds 
shall be signed by the chairman and secretary of the governing board of the dis- 
trict, and the seal of the governing board shall be impressed thereon, and any cou- 
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pons attached thereto shall bear a facsimile of the signature of the secretary of 
said governing board in office at the date of the bonds, or at the date of delivery 
thereof. The delivery of bonds so executed shall be valid, notwithstanding any 
change in officers or in the seal of the governing board occurring after the sign- 
ing and sealing of the bonds. Bonds issued under this article shall be payable to 
bearer, unless they are registered as hereinafter provided, and each coupon ap- 
pertaining to a bond shall be payable to the bearer of the coupon. A mosquito 
control district may keep in the office of the secretary of the governing board, 
or in the office of a bank or trust company appointed by said governing board as 
bond registrar or transfer agent, a register or registers for the registration and 
transfer of its bonds, in which it may register any bond at the time of its issue or, 
at the request of the holder, thereafter. After such registration, the principal 
and interest of the bond shall be payable to the person in whose name it is reg- 
istered, except in the case of a coupon bond registered as to principal only, in 
which case the principal shall be payable to such person, unless the bond shall be 
discharged from registration by being registered as payable to bearer. After 
registration, a bond may be transferred on such register by the registered owner 
in person, or by attorney, upon presentation to the bond registrar, accompanied: 
by delivery of a written instrument of transfer in a form approved by the bond: 
registrar, executed by the registered owner. Upon the registration or transfer 
of a bond as aforesaid, the bond registrar shall note such registration or transfer 
on the back of the bond. A mosquito control district may, by recital in its bonds, 
agree to register the bonds as to principal only, or agree to register them either 
as to principal only or as to both principal and interest, at the option of the bond- 
holder. Upon the registration of a coupon bond as to both principal and interest, 
the bond registrar shall also cut off and cancel the coupons, and endorse upon 
the back of such bond a statement that such coupons have been canceled. The 
proceeds from the sale of such bonds shall be placed in a bank in the State of 
North Carolina to the credit of the governing board of the district, and payments. 
therefrom shall be made by vouchers signed by the chairman and secretary of 
the governing board. The officer or officers having charge or custody of funds 
of the district shall require said bank to furnish security for the protection of 
deposits of the district, as provided in G. S. 159-28. Bonds issued pursuant to 
this article shall be subject to the provisions of the Local Government Act. The 
cost of preparing, issuing, and marketing bonds shall be deemed to be one of the 
purposes for which the bonds are issued. (1957, c. 1247, s. 10.) 
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Chapter 


Public Hospitals. 


Article 1. 


Orthopedic Hospital. 
Sec. 
131-1. Board of trustees; term of office; 
organization and powers. 
131-2. Authorized to accept donations. 
131-3. Establishment of school for pa- 
tients. 


Article 2. 


Hospitals in Counties, Townships, 
and Towns. 


131-4. Establishment of public hospitals; 
election, tax, and bond issue. 

131-5. Election on tax levy; collection 
and application of funds. 

131-6. Curative statute. 

131-7. Trustees; term of office; qualifica- 
tion and election. 

131-8. Officers elected by trustees; com- 
pensation. 

131-9. Trustees to have control, and to 
make regulations. 


131-10. Power of board to appoint super- 
intendent and assistants. 

131-11. Meetings of board; reports re- 
quired. 

131-12. Vacancies filled. 

131-13. Deposit and payment of funds. 

131-14. Regulations as to bond issue. 

131-15. Condemnation of land. 

131-16. Plans to be approved; advertise- 
ment for bids. 

131-17. Additional appropriation. 

131-18. Power to accept donations. 

131-19. Persons entitled to benefit of hos- 
pital. 

131-20. All persons subject to hospital 
regulations. 

131-21. Municipal jurisdiction extended. 

131-22. Regulation of physicians and 
nurses practicing in hospitals. 

131-23. Training school for nurses. 

131-24. Room for examination of insane 
persons. 

131-25. Charity patients determined. 

131-26. Department for tuberculous pa- 
tients. 

131-27. Plans for county and municipal 
tubercular sanatoria. 

131-28. Nonresident tuberculous patients. 


Article 2A. 
The County Hospital Act. 
131-28.1. Title of article. 
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Sec. 
131-28.2. 


131-28.3. 


131-28.4. 
131-28.5. 


131-28.6. 


131-28.7. 


131-28.9. 


131-28.10. 


131-28.11. 


J31-28.12. 


131-28.13. 
131-28.14. 
131-28.15. 


131-28.16. 
131-28-17. 


131-28.18. 
131-28.19. 
131-28.20. 


131-28.21. 
131-28.22. 


Conveyance of hospitals to 
counties; assumption of in- 
debtedness approved by vot- 
ers. 

Counties authorized to erect, 
purchase and operate hospi- 
tals. 

Issuance of bonds subject to 
approval of voters. 

Referendum on question of tax 
to maintain hospital. 

New registration may be or- 
dered for election held under 
article. 

Result of election to be pub- 
lished; time to assert invalid- 
ity. 

Appointment of board of trus- 
tees; terms of office; vacan- 
cies. 

Organization of board; bond, 
compensation and duties of 
hospital treasurer; annual au- 
dit; reimbursement for ex- 
penses. 

Board to adopt bylaws, rules 
and regulations; control of 
expenditures. 

Appointment and removal of 
superintendent and other per- 
sonnel; carrying out intent of 
article. 

Meetings of board; quorum; 
visitation; reports; pecuniary 
interest in purchase of sup- 
plies. 

Deposit and withdrawal of funds. 

Condemnation proceedings. 

Plans for buildings; advertising 
bids. 

Donations and gifts. 


Persons entitled to benefit of 
hospital; charges for treat- 
ment; exclusion for violation 
of rules. 


Persons and articles subject to 
rules and regulations. 


Regulation of physicians and 
nurses. 


Training school for nurses. 
Powers granted are additional. 
Validation of elections. 
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Article 2B. 


County-City Hospital Facilities 
for the Poor. 

Sec. 

131-28.23. Counties authorized to provide 
facilities in conjunction with 
certain cities. 

131-28.24. Agreement between governing 
bodies upon plan of hospital 
care. 

131-28.25. Powers and regulations; inclu- 
sion of municipal hospital 
within plan; limitations on 
payments by county. 


131-28.26. City-county hospital commission. 
131-28.27. Superintendent of hospitals. 
131-28:28. Revenue. 


Article 3. 
County Tuberculosis Hospitals. 


131-29. Power to establish. 
131-30. Election for bond issue; special 
bass 

131-31. Board of managers; term of office; 
compensation. 

2. Powers of board; title to property. 

3. Contract power; regulations for 
admission. 

131-33.1. Discontinuance of hospitals. 


Article 4. 


Joint County Tuberculosis 
Hospitals. 


-34. Authorization. 

-35. Vote on bond issue. 

6. Board of managers. 

7. Authority of board. 

-38. Purchasing property; charges. 


Article 5. 


County Tuberculosis Hospitals; Ad- 
ditional Method of Establishment. 


131-39. Additional method of establishing; 
election. 

131-40. Appointment of trustees; vacan- 
cies; terms of office. 

131-41. Meeting for qualification and or- 
ganization; expenditures; care of 
property. 

131-42. Counties to issue bonds. 

131-43. Special tax for bonds. 

131-44. Hospital erected for benefit of 
residents. 

131-45. This article cumulative of existing 
powers. 


Article 6. 


Joint County and Municipal 
Tuberculosis Hospitals. 


131-46. Appropriations from revenue pro- 
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Sec. 


131-47. 
131-48. 


131-49. 
131-50. 


131-51. 


ducing enterprises for  con- 
struction and equipment. 

Determination of name of hospi- 
cals 

Boards of managers for hospitals. 

Officers, etc. 

Terms of office of members elected 
from local boards; county health 
officer to be ex officio member of 
board. 

Contracts between local units as 
to prorating expenses. 


Article 7. 


State Sanatorium for Tuberculosis. 


131-52. 


131-53. 


131-54. 


131-55. 


131-56. 


131-57. 


131-58. 


131-59. 
131-60. 


Directors of State sanatorium for 
tuberculosis. 
Powers of directors; election of 
officers. 
Indigent patients; recovery of 
charges from those able to pay. 
Bureau for tuberculosis; register 
of tuberculous persons. 

Bureau to maintain correspondence 
school. 

Cases of tuberculosis reported to 
bureau. 

Directors may receive gifts for 
sanatorium. 

Pay of directors. 

Indigent tuberculous to be treated 
at State sanatorium. 


Article 8. 


Western North Carolina 
Sanatorium. 


. Tubercular sanatorium established 


in western North Carolina. 


. Control of both tubercular sana- 


toriums vested in one board. 


. Terms of directors; ex officio di- 


REClOL. 


. Vacancy appointments. 
. Directors incorporated. 
. Organization of directors; acqui- 


sition of site, etc. 


. Superintendent. 
. Subordinate officers and employ- 


ees. 


. Reports of superintendent; board 


meetings; reports to legislature. 


. Executive committee. 
. Bylaws and regulations. 
. Gifts and grants from  govern- 


ments or agencies; bond issues. 


. State Treasurer as treasurer of 


sanatorium. 


. Gifts and donations for benefit of 


sanatorium. 


. Pay of directors. 
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Article 9. 


Eastern North Carolina Sanatorium. 

Sec. 

131-76. Establishment of Eastern North 
Carolina Sanatorium for ‘Treat- 
ment of Tuberculosis. 

Control of sanatorium by board 
of directors. 

Powers of directors as to erection, 
organization, operation, etc., of 
sanatorium. 

Bylaws and regulations. 

State Treasurer to act as ex officio 
treasurer of sanatorium. 

Gifts and donations. 

Compensation of directors. 


131-77. 


131-78. 


131-79. 
131-80. 


loMleeil 
131-82. 


Article 10. 
Funds of Deceased Inmates. 


Applied to debts due by such in- 
mates to such hospitals or in- 
stitutions. 


131-83. 


Article 11. 
Sanatorium for Tubercular Prisoners. 


131-84. Establishment of sanatorium; 
power and authority of directors. 
131-85. Reports from county physicians or 
health officers; history of case, 


CLC: 

131-86. Physician at State Prison and con- 
vict camp. 

131-87. Examination by directors of sana- 


torium; transfer to sanatorium. 
Nursing, guarding and disciplining 
of prisoners. 
Feeding prison staff; medical and 
dietetic treatment and care of 
convicts. 


Article 12. 
Hospital Authorities Law. 


131-88. 


131-39: 


131-90. Short title. 

131-91. Finding and declaration of neces- 
sity. 

131-92. Definitions. 

131-93. Creation of authority. 

131-94. Appointment, qualifications, and 
tenure of commissioners. 

131-95. Duty of the authority and com- 
missioners of the authority. 

131-96. Interested commissioners or em- 
ployees. 

131-97. Removal of commissioners. 

131-98. Powers of authority. 

131-99. Eminent domain. 

131-100. Zoning and building laws. 

131-101. Types of bonds. 

131-102. Form and sale of bonds. 

131-108. Provisions of bonds, trust inden- 
tures, and mortgages. 

3B N. C.—18 


las 


Sec. 

131-104. Remedies of an obligee of author- 
ity. 

131-105. Additional remedies conferrable 
by mortgage or trust indenture. 

131-106. Remedies cumulative. 

131-107. Limitations on remedies of ob- 
ligee. 

131-108. Contracts with federal govern- 
ment. 

131-109. Security for funds deposited by 
authority. 

131-110. Tax exemptions. 

131-111. Reports. 

131-112. Certificate of public convenience 
and necessity prerequisite to 
exercise of power of eminent 
domain; powers of Utilities 
Commission. 

131-113. Exemption from the Local Gov- 
ernment Act, and from _ the 
County Fiscal Control Act. 

131-114. Appropriations by city and county. 

131-115. Conveyance, lease or transfers of 


property by a city or munici- 
pality to an authority. 
131-116. Article controlling. 
131-116.1. Article applicable to 
High Point. 


Article 13. 


Medical Care Commission and Program 
of Hospital Care. 


city of 


131-11%. North Carolina Medical Care 
Commission. 
131-118. Commission authorized to em- 


ploy executive secretary. 
131-119. Contribution for indigent patients. 
131-120. Construction and enlargement of 
local hospitals. 
131-121. Medical and other students; loan 
fund. 
131-121.1. Graduate students in sociology 
and psychology; loan fund. 


131-122. Expansion of medical school of 
the University of North Caro- 
lina. 

131-123. Appropriations for expenses of 
the North Carolina Medical 
Care Commission. 

4131-124. Medical training for negroes. 

131-125. Acceptance of gifts, grants and 
donations. 

131-126. Hospital care associations. 

Article 13A. 

Hospital Licensing Act. 
131-126.1. Definitions and distinctions. 
131-126.2. Purpose. 

131-126.3. Licensure. 

131-126.4. Application for license. 

131-126.5. Issuance and renewal of license. 


Sec. 
131-126.6. 


131-126.7. 


131-126.8. 
131-126.9. 
131-126.10. 
131-126.11. 


131-126.12. 
121-126.13. 
131-126.14. 


131-126.15. 


131-126.16. 
131-126.17. 
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Denial or revocation of li- 
cense; hearings and review. 
Rules, regulations and enforce- 

ment. 


Effective date of regulations. 

Inspections and consultations. 

Hospital advisory council. 

Functions of hospital advisory 
council; meetings. 


Information confidential. 

Annual report of Commission. 

Judicial review. 

Penalties. 

Injunction. 

Article not applicable to §§ 122- 
72 to 122-75. 


Article 13B. 


Additional Authority of Subdivisions 
of Government to Finance 


131-126.18. 
131-126.19. 
131-126.20. 


131-126.21. 


131-126.22. 
131-126.23. 


131-126.24. 
131-126.25. 
131-126.26. 
131-126.27. 
131-126.28. 


131-126.29. 
131-126.30. 


Hospital Facilities. 


Definitions. 

Purpose. 

General powers of municipali- 
ties in the construction, ac- 
quisition, operation and main- 
tenance of hospital facilities. 

Board of managers; county hos- 
pital authority. 


Appropriations and taxation. 

Financing cost of construction, 
acquisition and improvement; 
bond issues. 

Condemnation. 

Federal and State aid. 

Municipal aid. 

Joint operations. 

Public purpose; county and 
municipal purpose. 

Implied incidental powers. 

Short title. 


Article 18C. 


Creation of Hospital Districts with 
Authority to Issue Bonds and 
Levy Taxes for Hospital 


131-126.31. 


131-126.32. 


131-126.33. 


131-126.34. 


131-126.35. 
131-126.36. 


Purposes. 
Petition for formation of hos- 
pital district; hearing. 
Result of hearing; name of 
district; limitation of actions. 


Election for bond issue; method 
of election. 


Canvassing vote and determin- 
ing results. 


Limitation of actions. 


Issuance of bonds and levy of 
taxes. 


Sec. 
131-126.37. Collection 
tax. 
131-126.38. Tax levy for operation, equip- 
ment and maintenance. 
131-126.38a. Counties authorized to  bor- 
row money on behalf of hos- 
pital districts to pay certain 
appropriations and bonds. 
131-126.39. Article supplemental to other 
grants of authority. 
131-126.40. Approval of Local 
ment Commission. 
131-126.40a. Governing body of district; 
powers. 


Article 18D. 


Further Authority of Subdivisions of 
Government to Finance Hos- 
pital Facilities. 


and application of 


Govern- 


131-126.41. Authority to pledge, encumber 
or appropriate certain funds 
to secure operating deficits 
of publicly owned or non- 
profit hospitals. 


131-126.42. Issuance of bonds and notes 


for construction, operation 
and securing operating defi- 
cits. 


131-126.43. Tax levy for construction, op- 
eration and securing operat- 
ing deficits. 

131-126.44. Article construed as  supple- 
mentary to existing hospital 
facility laws. 


Article 14. 
Cerebral Palsy Hospital. 


131-127. 
131-128. 


Creation of hospital; powers. 

Governor to appoint board of di- 
rectors; terms of office; filling 
vacancies. 


Board authorized to acquire lands 
and erect buildings. 


Operation pending establishment 
of permanent quarters. 

Board to control and manage 
hospital. 

Appointment and discharge of su- 
perintendent; qualifications and 
compensation. 

Aims of hospital; application for 
admission. 

Rules, regulations and conditions 
of admission; payment for treat- 
ment. 

Discharge of patients. 

Board to make further investiga- 
tions. 


131-129. 


131-130. 


131-131. 


131-132. 


131-133. 


131-134. 


131-135. 
131-136. 
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ARTICLE I. 
Orthopedic Hospital. 


§ 131-1. Board of trustees; term of office; organization and powers. 
—The Governor shall appoint a board of trustees, consisting of nine members, 
for the North Carolina Orthopedic Hospital, and they shall be divided into three 
classes of three members each. The first class shall be appointed for two years, 
the second for four years, and the third class for six years. ‘They shall hold 
their offices until their successors have been appointed, and the term of office of 
each shall begin from the date of the selection of the site. ‘The Governor shall 
fill all vacancies occurring by reason of death, resignation, or otherwise. The 
board of trustees shall organize by electing from its members a president, a 
secretary, and a treasurer, and three of its members as an executive committee. 
The board shall have power to erect any buildings necessary, make improvements, 
or in general do all matters and things that may be beneficial to the good govy- 
ernment of the institution, and to this end they may make bylaws for the gov- 
ernment or tnelsame, (1917){cM1oors 4 Cn Sis" 7254: ) 


§ 131-2. Authorized to accept donations.—The board of trustees of the 
North Carolina Orthopedic Hospital are hereby authorized and empowered to 
accept gifts, grants, donations, devises, and bequests of money, lands, goods and 
other property for and on behalf of said institution. (1927, c. 188, s. 1.) 


§ 131-3. Establishment of school for patients. — There is hereby 
created and established in the North Carolina Orthopedic Hospital at Gastonia a 
school for patients who are between the ages of six and twenty-one years which 
shall be operated for the period of twelve months in each year, or such period 
during each year as such board of trustees may deem advisable, under the direc- 
tion and supervision of the county board of education of Gaston County. 

A principal and the necessary number of teachers in said school shall be al- 
lotted to said school by the State School Commission and shall be elected by 
the trustees of the North Carolina Orthopedic Hospital, upon the recommenda- 
tion of the county superintendent of public instruction of Gaston County, which 
teachers shall hold certificates according to standards prescribed by the State 
Board of Education for teachers in the public schools of the State. 

The State School Commission is hereby authorized to purchase such equip- 
ment and supplies as it deems necessary to carry out the purposes of this sec- 


tion. (1939, c. 186.) 
ARTICLE? 2: 
Hospitals in Counties, Townships, and Towns. 


§ 131-4. Establishment of public hospitals; election, tax, and bond 
issue.—Any county, township, or town may establish a public hospital in the 
following manner: 

(1) Petition’ Presented. A petition may be presented to the governing 
body of any county, township, or town, signed by two hundred resi- 
dent freeholders of such county, township, or town, one hundred 
and fifty of whom, in the case of a county, shall not be residents of 
the city, town, or village where it is proposed to locate such hospital, 
asking that an annual tax may be levied for the establishment and 
maintenance of a public hospital at a place in the county, township, 
or town named therein, or to be thereafter selected by the governing 
body of such county, township or town, and specifying the maximum 
amount of money proposed to be expended in purchasing or build- 
ing such hospital. 

(2) Election Ordered. — Upon the filing of such petition the governing 
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body of the county, township, or town shall order a new registration 
and shall submit the question to the qualified electors at the next 
general election to be held in the county, township, or town, or at 
a special election called for that purpose, first giving ninety days’ 
notice thereof by publication once a week for four successive weeks 
beginning ninety days before the day of said election in one or more 
newspapers published in the county, township, or town, if any be 
published therein, and by posting such notice, written or printed, 
in each township of the county, in case of a county hospital, which 
notice shall include the text of the petition and state the amount of 
the tax to be levied upon the assessed property of the county, town- 
ship, or town. ‘The election shall be held at the usual places in 
such county, township or town for electing officers, the election off- 
cers shall be appointed by the board of county commissioners and 
the vote shall be canvassed in the same manner as in elections for 
officers for such county, township, or town. 

No action to question the validity of any such election shall be 
brought or maintained after the expiration of sixty days from the 
canvassing of said vote, and after the expiration of said period it 
shall be conclusively presumed that said election has been held in 
accordance with the requirements of this section, unless within said 
period such action is instituted. 

(3) Tax to Be Levied—The tax to be levied under such election shall not 
exceed one-fifteenth of one cent on the dollar for a period of time not 
exceeding thirty years, and shall be for the issue of county, township, 
or town bonds to provide funds for the purchase of a site and the 
erection thereon of a public hospital and hospital buildings. (1913, 
er 42. scaly 1917, ce. 98, 2O08.s1910" Ch332, ol C Reich eran ae 
LE RS DRL RA SI 

Cross References. — As to power of of municipalities to establish and regulate 
county to establish hospitals and tubercu- hospitals, etc., see $§ 160-230 and 160-232. 
losis dispensaries, see § 153-9. As to power 


§ 131-5. Election on tax levy; collection and application of funds.— 
The governing body of such county, township, or town shall submit to the 
qualified electors thereof, at a regular or special election, the question whether 
there shall be levied upon the assessed property of such county, township, or town 
a tax of one-fifteenth of one cent on the dollar for the purchase of real estate for 
hospital purposes, for the construction of hospital buildings, and for maintaining 
same, or for either or all of such purposes. The ballots to be used at any election 
at which the hospital question is submitted shall be printed with a statement sub- 
stantially as follows: 


mimes: 
HOt tay ee cent tax for a bond issue for a public hospital and for 
maintenance of same. 
In No, 


If a majority of the qualified voters at such election on the proposition shall 
be in favor of a tax as submitted for a bond issue for a public hospital and for 
maintenance of same, the governing body shall levy the tax so authorized, which 
shall be collected in the same manner as other taxes are collected, and credited 
to the “Hospital Fund,” and shall be paid out on the order of the hospital trustees 
for the purposes authorized by this article, and for no other purposes whatever. 


CIOL SecA 2s 25.1017 so Oe 21019. Cao nS een oens as 25008) 


§ 131-6. Curative statute.—All elections heretofore called or held under 
the provisions of this article, as amended, where notice has been given in ac- 
cordance with § 131-4, and the election officers have been appointed either in 
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compliance with § 131-4 or by the county board of elections, are hereby validated 
and declared to be in accordance with the requirements of the statute on said 
subjects vi(1929.7.c.7247,2 Ss. 3:) 


§ 131-7. Trustees; term of office; qualification and election.—Should 
a majority of the qualified voters upon the question be in favor of establishing 
such county, township, or town hospital, the governing body shall proceed at once 
to appoint seven trustees chosen from the citizens at large with reference to their 
fitness for such office, three of whom may be women, all residents of the county, 
township, or town, not more than four of said trustees to be residents of the 
city, town, or village in which said hospital is to be located, in case of a county 
hospital, who shall constitute a board of trustees for such public hospital. ‘The 
trustees shall hold their offices until the next following general election, when 
seven hospital trustees shall be elected and hold their offices, two for two years, 
two for four years, three for six years, and who shall by lot determine their 
respective terms. At each subsequent general election the offices of the 
trustees whose terms of office are about to expire shall be filled by the nomina- 
tion and election of hospital trustees in the same manner as other officers are 
elected, none of whom shall be practicing physicians. (1913, c. 42, s. 3; 1917, 
GeO ese ciel Il/. Cc. 208; C. Sy seyeo/e) 

Local Modification. Alamance: 1943, c. 
BHO Go dig Ibeee dO, Cs WOM -G, als Wennecars 
1929, c. 117. 

§ 131-8. Officers elected by trustees; compensation. — The trustees 
shall, within ten days after their appointment or election, qualify by taking the 
oath of civil officers and organize as a board of hospital trustees by the election 
of one of their number as chairman, one as secretary, and by the election of such 
other officers as they may deem necessary, but no bond shall be required of them. 
The treasurer of the county, township, or town in which such hospital is located 
shall be treasurer of the board of trustees. ‘The treasurer shall receive and pay 
out all moneys under the control of said board, as directed by it, but shall receive 
no compensation from stich board. No trustee shall receive any compensation 
for his services performed, but he may receive reimbursement for any cash ex- 
penditures actually made for personal expenses incurred as such trustee, and an 
itemized statement of all such expenses and money paid out shall be made under 
oath by each of such trustees and filed with the secretary, and allowed only by 
the affirmative vote of all the trustees present at a meeting of the board. (1913, 


meme sO l/c 2007.6. 5. s.72060) 


§ 131-9. Trustees to have control, and to make regulations.—The 
board of hospital trustees shall make and adopt such bylaws, rules and regulations 
for their own guidance and for the government of the hospital as may be deemed 
expedient for the economic and equitable conduct thereof, not inconsistent with 
this article and the ordinances of the city or town wherein such public hospital 
is located. ‘They shall have the exclusive control of the expenditure of all money 
collected to the credit of the hospital fund, and the purchase of the site or sites, 
the purchase or construction of any hospital building or buildings, and of the 
supervision, care, and custody of the grounds, rooms, or buildings purchased, 
constructed, leased, or set apart for that purpose. (1913, c. 42, s. 4; C. S., 
s. 7259.) 


§ 1381-10. Power of board to appoint superintendent and assistants. 
—The board of hospital trustees shall have power to appoint a suitable superin- 
tendent or matron, or both, and necessary assistants, and fix their compensation, 
and shall also have power to remove such appointees; and they shall in general 
carry out the spirit and intent of this article in establishing and maintaining a 
county, township, or town public hospital with equal rights to all and special 
privileges to none. (1913, c. 42, s. 4; 1917, c. 268; C. S., s. 7260.) 
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§ 131-11. Meetings of board; reports required.—The board of hospital 
trustees shall hold meetings at least once each month, and shall keep a complete 
record of all its proceedings. Four members of the board shall constitute a 
quorum for the transaction of business. One of the trustees shall visit and 
examine the hospital at least twice each month, and the board shall, during the 
first week in January of each year, file with the governing body of the county, 
township, or town a report of their proceedings with reference to such hospital, 
and a statement of all receipts and expenditures during the year; and they shall 
at such time certify the amount necessary to maintain and improve the hospital 
for the ensuing year. No trustee shall have a personal pecuniary interest, either 
directly or indirectly, in the purchase of any supplies for such hospital, unless the 
same are purchased by competitive bidding. (1913, c. 42, s. 4; 1917, c. 268; 
OFLU Sha i raed ons) 


§ 131-12. Vacancies filled.—Vacancies in the board of trustees occa- 
sioned by removals, resignations, or otherwise shall be reported to the govern- 
ing body of the county, township, or town and be filled in like manner as 
original appointments, appointees to hold office until the next following general 
election, when such vacancies shall be filled by election in the usual manner. 
C1913 C425 2850) Gal Ol7 CeO ao wm nstey 7c Ona) 

Local Modification—Alamance: 1943, c. 
ar Ohs. 2 


§ 131-13. Deposit and payment of funds.—All money received for such 
hospital shall be deposited in the treasury of the county, township, or town to 
the credit of the hospital fund, and paid out only upon warrants drawn by the 
auditor, or other proper officer, of such county, township, or town upon the 
properly authenticated vouchers of the hospital board. (1913, c. 42, s. 4; 1917, 
C2683 CS 35em 7203.) 


§ 131-14. Regulations as to bond issue.—Whenever any county, town- 
ship, or town in this State shall have provided for the. appointment and election 
of hospital trustees, and voted a tax for a term not exceeding thirty years for 
hospital purposes, as authorized by law, the county, township, or town may 
assue bonds in anticipation of the collection of such tax in such sums and amounts 
as the board of hospital trustees shall certify to the governing body of such 
‘county, township, or town to be necessary for the purposes contemplated by such 
tax, but such bonds in the aggregate shall not exceed the amount which might 
be realized by said tax, based on the amount which may be yielded on the 
property valuation of the year in which the tax is voted. Such bonds shall mature 
in thirty years from date and shall be in sums not less than one hundred dollars 
nor more than one thousand dollars, drawing interest at a rate not exceeding 
five per cent per annum, payable annually or semiannually; the bonds shall be 
payable at pleasure of county, township, or town after five years, and each of said 
bonds shall provide that it is subject to this condition, and shall not be sold for 
less than par, and shall be substantially in the form provided for county bonds, 
but subject to changes that will conform them to the provisions of this article, and 
be numbered consecutively and redeemable in the order of their issuance. The 
governing body shall have the power and option of issuing, instead of long-term 
bonds, as above provided for, serial bonds in such forms and denominations as 
said governing body may determine, subject to the restrictions of this section. 
Said serial bonds may be issued as one issue or divided into two or more separate 
issues, and in either case may be issued all at one time or in blocks from time to 
time, and each issue thereof shall so mature that the aggregate principal amount 
of the issue shall be payable in annual installments or series, beginning not more 
than three years after the date of the bonds of such issue and ending not more 
than thirty years after such date. No installments shall be more than two and 
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one-half times as great in amount as the smallest prior installment of the same 
bond issue. Said bonds, if said governing body shall elect to issue serial bonds 
instead of long-term bonds, may be either coupon bonds or registered bonds, and 
if issued in coupon form may be registerable as to principal, or as to both 
principal and interest, and shall be substantially in the form provided for county 
bonds as aforesaid, and likewise subject to changes that will conform them to the 
Dro visiOts Ob tus articles #1913, 46a42)"s,. 6591917.'c.7268* C9 Siis¥7 26421923, 
c. 244, ss. 3, 4.) 


§ 131-15. Condemnation of land.—lIf the board of hospital trustees and 
the owners of any property desired by them for hospital purposes cannot agree 
as to the price to be paid therefor, they shall report the fact to the governing 
body of the county, township, or town, and condemnation proceedings shall be 
instituted by such governing body and prosecuted in the name of the county, 
township, or town wherein such public hospital is to be located, by the attorney 
for such county, township, or town, under the provisions of law for the con- 
demnation of land for railroads. (1913, c. 42, s. 7; 1917, c. 268; C. S., s. 7265.) 

Cross Reference.—As to condemnation 
proceedings, see § 40-11 et seq. 


§ 131-16. Plans to be approved; advertisement for bids.—No hos- 
pital buildings shall be erected or constructed until the plans and specifications 
have been made therefor and adopted by the board of hospital trustees, and bids 
advertised for according to law for other county buildings. (1913, c. 42, s. 8; 
errs. (2004) 


§ 131-17. Additional appropriation. — In the counties, townships, or 
towns exercising the rights conferred by this article, the governing body may 
appropriate each year, in addition to tax for hospital fund hereinbefore provided 
for, not exceeding five per cent of its general fund for the improvement and 
maintenance of any public hospital so established. (1913, c. 42, s. 10; 1917, 
eee OS. cc 7207") 


§ 131-18. Power to accept donations.—Any person, firm, corporation, 
or society desiring to make donations of money, personal property, or real estate 
for the benefit of such hospital shall have the right to vest title of the property so 
donated in said county, township, or town, to be controlled, when accepted, by 
the board of hospital trustees according to the terms of the deed, gift, devise, or 
NedueccsoLsslich property (1913, c.42.5615,) 1917, 6. 2683-CeSs.547208;) 


§ 131-19. Persons entitled to benefit of hospital. — Every hospital 
established under this article shall be for the benefit of the inhabitants of such 
county, township, or town, and of any person falling sick or being injured or 
maimed within its limits; but every person who is not a pauper shall pay to such 
board of hospital trustees, or such officers as it shall designate, for such county 
public hospital, a reasonable compensation for occupancy, nursing, care, medicine, 
or attendance, according to the rules and regulations prescribed by the board, 
such hospital always being subject to such reasonable rules and regulations as the 
board may adopt, in order to render the use of the hospital of the greatest 
benefit to the greatest number. The board may exclude from the use of such 
hospital all persons who shall willfully violate such rules and regulations; the 
board may extend the privileges and use of such hospital to persons residing 
outside of such county, township, or town, upon such terms and conditions as 
may be prescribed from time to time by its rules and regulations. (1913, c. 42, 
Sei) 8c a cOO ari ..1S.) 120s) 


§ 131-20. All persons subject to hospital regulations. —- When such 
hospital is established, the physicians, nurses, attendants, the persons sick therein, 
and all persons approaching or coming within the limits of same, and all furniture 
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and other articles used or brought there, shall be subject to such rules and regu- 
lations as said board may prescribe. (1913, c. 42, s. 12; C. 3%., s. 7270.) 


§ 131-21. Municipal jurisdiction extended. — The jurisdiction of the 
city, town, or village in or near which a public hospital is located shall extend 
over all lands used for hospital purposes outside the corporate limits, if so lo- 
cated, and all ordinances of such cities and towns shall be in full force and effect 
in and over the territory occupied by such public hospital. (1913, c. 42, s. 9; 
Cees 172/15) 


§ 131-22. Regulation of physicians and nurses practicing in hos- 
pitals.—The board of trustees of such hospitals shall determine the conditions 
under which the privileges of practice within the hospital may be available to 
physicians, and shall promulgate reasonable rules and regulations governing the 
conduct of physicians and nurses while on duty in said hospital. (1913, c. 42, s. 
La Geo wes e7c/ 23 1925, 96.01 /7a) 

Editor’s Note. — Prior to the 1925 discrimination should be made and that a 
amendment this section provided that no patient might employ his own physician. 


§ 131-23. Training school for nurses.—The board of trustees of such 
county, township, or town public hospital may establish and maintain, in con- 
nection therewith and as a part of said public hospital, a training school for 
nursese GI9I3 ec. 42,"s) 155 1917 *c P2684 Cr sarc a/2758) 


§ 131-24. Room for examination of insane persons.—The board of 
trustees shall at all times provide a suitable room for the detention and exami- 
nation of all persons who are brought before the commissioners of insanity for 
such county, provided that such public hospital is located at the county seat. 
LO Cee wee LO CaO S778) 


§ 131-25. Charity patients determined. — The board of hospital trus- 
tees shall have the power to determine whether or not patients presented at the 
public hospital for treatment are subjects for charity, and shall fix the com- 
pensation to be paid by patients other than those unable to assist themselves. 
CHORES, Ca Aa SR TCR A Ore Sree 7-8 


§ 131-26. Department for tuberculous patients.—The board of trus- 
tees are authorized to provide as a department of the public hospital, but not 
necessarily attached thereto, suitable accommodations and means for the care and 
treatment of persons suffering from tuberculosis, and to formulate such rules and 
regulations for the government of such persons, and for the protection from in- 
fection of other patients and of nurses and attendants in such public hospital, as 
they may deem necessary; and it shall be the duty of all persons in charge of or 
employed at such hospital, or residents thereof, to faithfully obey and comply 
with all such rules and regulations. The board of hospital trustees shall, if 
practicable, employ as head nurse to be placed in charge of the public tuberculosis 
sanatorium one who has had experience in the management and care of tuber- 


eulousepersons, (1913. Ce42. sh 17s) Ci orecaw 2/6.) 


§ 131-27. Plans for county and municipal tubercular sanatoria.— 
Any county or town desiring to erect a sanatorium or hospital, shack, tent, or 
other structure in which it is intended to keep persons suffering with tubercu- 
losis shall first submit to the State Board of Health for its approval or rejection 
the plans of said sanatorium, hospital, shack, tent, or other structure, and it shall 
be unlawful for any county or town to begin the erection of any structure re- 
ferred to above without the consent or approval of the State Board of Health. 

Any person, firm, or corporation failing, neglecting, or refusing to comply 
with the provisions of this article shall be guilty of a misdemeanor, and upon 
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conviction shall be fined or imprisoned, in the discretion of the court. (1917, 


Cal Owes al tC, oe yaya) 


§ 131-28. Nonresident tuberculous patients.—The governing body of 
any county, township, or town where no suitable provision has been made for 
the care of indigent tuberculous residents may contract with the board of hospital 
trustees of any public hospital for the care of such persons in the sanatorium 
department of such hospital, upon such reasonable terms as may be agreed upon. 


td ont 2,0 S19 O17 Cm e0G Cisse, / 2/6.) 


ARTICLE ZA. 
The County Hospital Act. 


§ 131-28.1. Title of article. — This article shall be known and may be 
cited as “The County Hospital Act.” (1945, c. 506, s. 1.) 


§ 131-28.2. Conveyance of hospitals to counties; assumption of 
indebtedness approved by voters.—The governing body of any political sub- 
division or public hospital corporation or agency in the State is authorized to 
convey any hospital owned by it to the county in which such political subdivision 
or public hospital corporation or agency is located, upon such county assuming 
all outstanding indebtedness of such political subdivision or public hospital cor- 
poration or agency which was incurred for the purpose of erecting or purchasing 
such hospital, and any county is hereby authorized to acquire any such hospital 
and, subject to the provisions of this section, to assume such indebtedness, The 
board of commissioners of any such county is hereby authorized and empowered 
to call an election of the qualified registered voters of the county on the question 
of the assumption by such county of the outstanding indebtedness of such political 
subdivision or public hospital corporation or agency which was incurred for the 
purpose of erecting or purchasing such hospital, and the levy of a county-wide 
property tax without limitation as to rate or amount for the payment of the 
principal of and the interest on such indebtedness. Such election shall be called 
and conducted in accordance with the laws of North Carolina governing elec- 
tions for the issuance of county bonds, and it shall be lawful to vote on other 
matters at such election. If a majority of the qualified registered voters of the 
county who shall vote on such assumption shall vote in favor thereof, then it 
shall be the duty of the board of commissioners of such county to include in 
the annual county budget beginning with the fiscal year next succeeding such 
election, a sum sufficient to meet the payment of the principal of and the interest 
on such indebtedness; provided, however, that said board shall have the same 
power and authority to fund or refund such indebtedness as it has to fund or 
refund other indebtedness of the county. Taxes levied under the terms of this 
section are hereby declared to be for a special purpose within the meaning of 
section six of article V of the Constitution of North Carolina, and the levy of 
such taxes for said special purpose is hereby given the special approval of the 
General Assembly. Upon the assumption of such indebtedness by the county, all 
funds on hand for the payment of the principal of and the interest on such 
indebtedness, and all funds subsequently collected from taxes already levied in 
such political subdivision on account of such indebtedness, shall be paid over to 
the county and used to reduce the amount of the county-wide tax levy authorized 
by such election. Upon approval of the assumption of such indebtedness by the 
county, such indebtedness shall become, to all intents and purposes, indebtedness 
of such county; and it is hereby specifically declared that all payments on ac- 
count of the principal of such indebtedness which shall be made after such as- 
sumption shall be construed as a reduction of the outstanding indebtedness of the 
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county within the meaning of section four of article V of the Constitution of 
North Carolina. (1945, c. 506, s. 2; 1949, c. 358, s. 1.) 


Editor’s Note. — The 1949 amendment 
substituted in the fourth sentence the 
words “who shall vote on such assumption 
shall vote in favor thereof’ for the words 


“shall vote in favor of such assumption.” 
For brief comment on amendment, see 27 
N. C. Law Rev. 454. 


§ 131-28.3. Counties authorized to erect, purchase and operate 
hospitals.—Each county in the State is hereby authorized to erect, remodel, en- 
large and purchase hospitals, to finance the same as provided in this article, and 
to provide for the operation thereof. (1945, c. 506, s. 3.) 


Expenditure of Tax Funds for Construc- 
tion of Hospital Is for Public Purpose.— 
The expenditure of tax funds for the con- 
struction of a general county hospital in 
accordance with this section is for a public 
purpose, and a county, when authorized 
by the General Assembly and with the ap- 
proval of a majority of the voters as pro- 


vided by § 131-28.4, has as much right to 
issue its bonds to provide hospital facilities 
for those citizens who are able to pay for 
the services rendered to them as it does 
to provide such facilities for the sick and 
afflicted poor. Rex Hospital v. Wake 
County Board of Com’rs, 239 N. C. 312, 79 
S. E. (2d) 892 (1954). 


§ 131-28.4. Issuance of bonds subject to approval of voters.—Sub- 
ject to the approval by the vote of a majority of the qualified registered voters 
of the county who shall vote thereon at an election to be called and conducted 
in accordance with the laws of North Carolina, any county, through its board of 
commissioners, is hereby authorized and empowered to issue bonds of the county 
for the special purpose of erecting, remodeling, enlarging or purchasing hos- 
pitals, including the acquisition of necessary land and necessary equipment, and 
to levy property taxes for the payment of such bonds and the interest thereon. 
Any bonds so voted, and any bond anticipation notes which may be issued to 
anticipate the receipt of the proceeds of such bonds, shall be issued in accord- 
ance with the provisions of the County Finance Act, as amended, and the Local 
Government Act, as amended. (1945, c. 506, s. 4; 1949, c. 358, s. 2.) 

Editor’s Note. — The 1949 amendment brief comment on the amendment, see 27 


inserted the words “who shall vote there- N. C. Law Rev. 454. 
on” near the beginning of the section. For 


§ 131-28.5. Referendum on question of tax to maintain hospital.— 
At any election at which the question of assumption by the county of hospital in- 
debtedness pursuant to § 131-28.2, or at any election at which the question of 
issuing bonds of the county pursuant to § 131-28.4, shall be submitted to the 
qualified registered voters of the county, or at any other general or special elec- 
tion, there may be submitted to a vote of the qualified registered voters of such 
county the question of levying and collecting annually an ad valorem tax for the 
special purpose of maintaining any such hospital or hospitals from year to year, 
not greater than five cents on the one hundred dollars assessed valuation of tax- 
able property in the county as shall be determined by the board of commissioners 
of such county, and if a majority of the qualified registered voters of the county 
who shall vote thereon shall vote in favor of levying and collecting such tax, the 
board of commissioners of such county shall be and hereby is authorized to levy 
and collect the same. The General Assembly does hereby give its special ap- 
proval to the levy of the tax for the special purpose referred to in this section. 
(194-0,0c. 506, S.5,; L940 Moms asics 3.) 

Editor’s Note. — The 1949 amendment 
inserted the words “who shall vote there- 
on” near the end of the first sentence. For 


brief comment on the amendment, see 27 
N. C. Law Rev. 454. 


§ 131-28.6. New registration may be ordered for election held un- 
der article.—A new registration may be ordered for any election to be held 
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under this article, and in the event a new registration is ordered the same shall 
be called and conducted in accordance with the provisions of the laws of North 
Carolina governing the calling and conducting of elections for the issuance of 
county bonds. (1945, c. 506, s. 6; 1949, c. 358, s. 4.) 


Editor’s Note. — The 1949 amendment 
rewrote this section. 


§ 131-28.7. Result of election to be published; time to assert in- 
validity.—The board of commissioners of the county shall prepare a statement 
showing the number of votes cast for and against each question submitted under 
the provisions of this article, and the number of voters qualified to vote in each 
election at which any one or more of such questions shall be submitted, and de- 
claring the result of the election on each such question, which statement shall be 
signed by a majority of the members of the board of commissioners and delivered 
to the clerk of said board, who shall record it in the minutes of the board and 
file the original in his office and publish it once. No right of action or defense 
founded upon the invalidity of any such election shall be asserted, nor shall the 
validity of any such election be open to question in any court upon any ground 
whatever, except in an action or proceeding commenced within thirty days after 
the publication of such statement of result as provided herein. (1945, c. 506, s. 7.) 


§ 131-28.8. Appointment of board of trustees; terms of office; va- 
cancies.—Should a majority of the qualified registered voters of any county 
who shall vote thereon at an election called and held as above provided approve 
the assumption by the county of hospital indebtedness or the issuance of bonds 
of the county for the special purpose of erecting, remodeling, enlarging, or pur- 
chasing a hospital or hospitals, the board of commissioners of the county shall 
proceed at once to appoint from the citizens of the county three trustees from 
each township in which a hospital or hospitals are to be acquired or erected 
hereunder, and one trustee from each of the remaining townships in the county, 
such trustees to be chosen with special reference to their fitness for such office. 
In the event that a hospital is thereafter acquired or erected hereunder in any of 
said remaining townships the board of commissioners shall thereupon appoint 
two additional trustees from such township. The trustees so appointed shall con- 
stitute a board of trustees for the hospital or hospitals acquired or erected un- 
der the provisions of this article. The first trustees from each township from 
which there shall be three trustees shall be appointed by the board of commis- 
sioners for terms of one, two and three years, respectively. The first trustees 
from the remaining townships shall be appointed for terms of one, two and three 
years, respectively, so that the terms of at least one third of the trustees from 
such remaining townships shall expire each year. As the term of each trustee 
expires a successor trustee shall be appointed from the same township for a 
term of three years. Each trustee shall serve until his or her successor is ap- 
pointed and qualified. No trustee shall succeed himself or herself. Any vacancy 
in the board of trustees shall be filed by the board of commissioners of the county 
for the unexpired term. (1945, c. 506, s. 8; 1949, c. 358, s. 5.) 

Local Modification. — Pitt: 1949, c. 877, inserted the words “who shall vote there- 


s. 4. on” near the beginning of the section. 
Editor’s Note. — The 1949 amendment 


§ 131-28.9. Organization of board; bond, compensation and duties 
of hospital treasurer; annual audit reimbursement for expenses.—The 
trustees shall, within ten days after their appointment, qualify by taking the oath 
of civil officers and organize as a board of hospital trustees by the election of one 
of their number as chairman, and by the election of such other officers and com- 
mittees as they shall deem necessary, including a treasurer for each hospital un- 
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der the jurisdiction and control of such board, but none of such officers except the 
hospital treasurers shall be required to give bond. Each hospital treasurer shall 
give a bond in such amount as shall be fixed by the board of commissioners of 
the county, and shall receive such compensation, payable solely from hospital in- 
come, as shall be determined by the board of hospital trustees. The treasurer for 
each hospital shall receive all income of such hospital, including all moneys paid 
for the use of the facilities and services thereof, and shall pay out the same and 
account therefor as directed by the board of hospital trustees. He shall make a 
monthly report of his receipts and disbursements to the board of commissioners of 
the county and the board of hospital trustees. An annual audit shall be made of 
the receipts and disbursements of each hospital by a certified public accountant se- 
lected by the board of commissioners of the county and copies of such audit shall 
be furnished the board of commissioners of the county and the board of hospital 
trustees, and a condensed copy of such audit shall be published in a newspaper of 
general circulation in the county. No trustee shall receive any compensation for 
services performed by him but he may receive reimbursement, from such hospital 
funds as the board of hospital trustees shall determine, for any cash expenditures 
actually made for personal expenses incurred as such trustee, and an itemized state- 
ment of all such expenses and moneys paid out shall be made under oath by each 
of such trustees and filed with the board of hospital trustees and allowed by the 
affirmative vote of all of the trustees present at any meeting of the board. (1945, 
Ca OUGr Siu) 


§ 131-28.10. Board to adopt bylaws, rules and regulations; control 
of expenditures.—The board of hospital trustees shall make and adopt such by- 
laws, rules and regulations for their own guidance and for the government of the 
hospital or hospitals under their jurisdiction and control as may be deemed 
expedient for the economic and equitable conduct and operation thereof, not incon- 
sistent with this article or the ordinances of the city or town wherein such hospital 
or hospitals shall be located. The board of hospital trustees shall have the exclu- 
sive control of the expenditure of all moneys provided pursuant to the provisions 
of this article for the purpose of erecting, remodeling, enlarging, or purchasing 
hospitals, including the acquisition of necessary land and necessary equipment, 
and all moneys collected through the operation of such hospitals and all moneys 
provided for the maintenance and operation thereof, but no moneys provided for 
the payment of the hospital indebtedness of the county shall be subject to the 
control of such hospital board. (1945, c. 506, s. 10.) 


§ 131-28.11. Appointment and removal of superintendent and other 
personnel; carrying out intent of article.—The board of hospital trustees 
shall have power to appoint suitable superintendents or matrons, or both, and nec- 
essary assistants, and to fix their compensation, and shall also have power to re- 
move such appointees, and such board shall in general carry out the spirit and 
intent of this article in establishing and maintaining a county hospital or hospi- 
tals, with equal rights to all and special privileges to none. (1945, c. 506, s. 11.) 


§ 131-28.12. Meetings of board; quorum; visitation; reports; 
pecuniary interest in purchase of supplies.—The board of hospital trustees 
shall hold meetings at least once every three months, and shall keep a complete 
record of all its proceedings. A majority of the members of the board shall con- 
stitute a quorum for the transaction of business. At least two of the trustees 
shall visit and examine the hospital or hospitals at least twice each month. The 
board of hospital trustees shall, during the first week in January of each year, 
file with the board of commissioners of the county a report of its proceedings 
with reference to such hospital or hospitals, and a statement of all receipts and 
expenditures during the year, and shall at such times certify the amount nec- 
essary in its opinion to maintain and improve each hospital for the ensuing year. 
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No trustee shall have a personal pecuniary interest, either directly or indirectly, 
in the purchase of any supplies for any county hospital, unless the same are pur- 
chased by competitive bidding. (1945, c. 506, s. 12.) 


§ 131-28.13. Deposit and withdrawal of funds.—All moneys received 
for the credit of each hospital shall be deposited by the hospital treasurer in a 
special fund for such hospital, and shall be paid out only upon warrants drawn 
by such hospital treasurer or other proper officer designated by the board of 
hospital trustees upon due authorization by such board. (1945, c. 506, s. 13.) 


§ 131-28.14. Condemnation proceedings.—lIf the board of hospital 
trustees and the owners of any property desired by the board for hospital pur- 
poses cannot agree as to the price to be paid therefor, the board shall report the 
fact to the board of commissioners of the county, and condemnation proceedings 
shall be instituted by such board of commissioners and prosecuted in the name of 
the county under the provisions of law for the condemnation of land for rail- 


toads. (1945, c. 506, s. 14.) 


§ 131-28.15. Plans for buildings; advertising bids.—No hospital build- 
ings shall be erected, remodeled or enlarged until the plans and specifications 
have been made therefor and adopted by the board of hospital trustees, and bids 
advertised for according to law for other county buildings. (1945, c. 506, s. 


15%) 


§ 131-28.16. Donations and gifts.—Any person, firm, corporation or 
society desiring to make donations of moneys, personal property, or real estate 
for the benefit of any hospital acquired or erected hereunder shall have the 
right to vest title to the property so donated in the county, to be controlled, when 
accepted, by the board of hospital trustees according to the terms of the deed, 
gift, devise or bequest of such property. (1945, c. 506, s. 16.) 


§ 131-28.17. Persons entitled to benefit of hospital; charges for 
treatment; exclusion for violation of rules.—E very hospital acquired or 
constructed under this article shall be for the benefit of the inhabitants of the 
county and of any person falling sick or being injured or maimed within the limits 
of the county; but every person using the facilities or services of any such hospi- 
tal who is not a pauper shall pay a reasonable compensation for occupancy, nurs- 
ing, care, medicine, or attendance, according to the rules and regulations pre- 
scribed by the board of hospital trustees, such hospital or hospitals always being 
subject to such reasonable rules and regulations as the board may adopt for the 
purpose of rendering the use of such hospital or hospitals of the greatest benefit 
to the greatest number. The board of hospital trustees may exclude from the use 
of any such hospital all persons who shall willfully violate such rules and regu- 
lations. Such board may extend the privileges and use of any such hospital to 
persons residing outside of the county upon such terms and conditions as may be 
prescribed from time to time by its rules and regulations. (1945, c. 506, s. 17.) 


§ 131-28.18. Persons and articles subject to rules and regulations. 
—When such hospital or hospitals are established as county public hospitals the 
physicians, nurses, attendants, the persons sick therein, and all persons approach- 
ing or coming within the limits of the same, and all furniture and other articles 
used therein or brought thereto, shall be subject to such rules and regulations as 
the board of hospital trustees may prescribe. (1945, c. 506, s. 18.) 


§ 131-28.19. Regulation of physicians and nurses.— The board of 
hospital trustees shall determine the conditions under which the privileges of 
practice within the hospitals under its jurisdiction and control shall be available 
to physicians, and the board shall promulgate reasonable rules and _ regulations 
governing the conduct of physicians and nurses while on duty in said hospitals. 
(1945, c. 506, s. 19.) 
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§ 131-28.20. Training school for nurses.—The board of hospital trustees 
may establish and maintain, in connection with and as a part of any hospital 
under its jurisdiction and control, a training school or training schools for nurses. 


(1945, c. 506, s. 20.) 


§ 131-28.21. Powers granted are additional.—The powers granted by 
this article are in addition to and not in substitution for existing powers of coun- 
ties in the State of North Carolina. (1945, c. 506, s. 21.) 


§ 131-28.22. Validation of elections.—All elections heretofore called or 
held for the issuance of county hospital bonds and all elections heretofore held 
for levying and collecting annually an ad valorem tax for the special purpose of 
maintaining county hospitals, which could have been held under the provisions 
of this article had the same then been in effect and operation, are hereby ratified, 
approved and confirmed, and all county hospital bonds heretofore issued pursuant 
to any such election are hereby ratified, approved and confirmed. (1945, c. 506, 
S:622.) 


ARTICLE 2B. 
County-City Hospital Facilities for the Poor. 


§ 1381-28.23. Counties authorized to provide facilities in conjunction 
with certain cities.—Authority is hereby granted to the board of commissioners 
of any county in the State now or hereafter having a population of one hundred 
thousand or over and a city within its borders now or hereafter having a popula- 
tion of seventy-five thousand or over to provide adequate hospital facilities for 
the care of the sick and afflicted poor of such county. The exercise of the au- 
thority hereby granted through the contracts herein referred to, and the appro- 
priations and taxes for the construction, installation, and maintenance of such 
facilities are hereby declared to be for necessary expenses and for a special pur- 
pose within the meaning of the Constitution of North Carolina and for which 
the special approval of the General Assembly of North Carolina is hereby given, 
and shall be valid and binding without a vote of the majority of the qualified 
voters of the county, and are expressly exempted and excepted from any limita- 
tion, condition or restriction prescribed by the County Fiscal Control Act and 
acts amendatory thereof. The full faith and credit of any such county shall be 
deemed to be pledged for the payment of the amounts due under said contracts 
and the special approval of the General Assembly of North Carolina is hereby 
given to the execution thereof and to the levy of a special ad valorem tax not to 
exceed ten cents (10c) on the one hundred dollars ($100.00) value of property, 
in addition to other taxes for general purposes authorized by law, for the special 
purpose of the payment of the amounts to become due thereunder. The board of 
aldermen of any such city is also authorized to levy, for the purposes herein pro- 
vided, a special ad valorem tax not to exceed ten cents (10c) on the one hundred 
dollars ($100.00) value of property, in addition to other taxes for general pur- 
poses authorized by law. The term “board of aldermen,” as used in this article, 
shall be deemed to include any governing body of any municipality coming with- 
in the provisions of this article by whatever name designated. (1945, c. 516, s. 1.) 


§ 131-28.24. Agreement between governing bodies upon plan of 
hospital care.—The authority hereby granted shall be exercised only by agree- 
ment between the board of commissioners of the county and the board of alder- 
men of the city upon a plan of hospital care for the sick and afflicted poor of the 
county as herein provided. Such plan shall be embodied in a resolution, adopted 
by a majority vote of each board before becoming effective, and may be enlarged, 
diminished or altered from time to time by a majority vote of each board not 
inconsistent herewith. The plan shall provide for: 

(1) The time when it shall become effective, 
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(2) The election of a city-county hospital commission to administer the 
hospitals covered by the plan, 

(3) The respective financial obligations of the county and the city with 
respect to the construction of any hospitals covered by the plan and 
the operation of any hospitals covered by the plan, and 

(4) Such other arrangements, provisions, and details as may be deemed 
necessary, requisite or proper to provide adequate hospital facilities 
for the sick and afflicted poor of the county. (1945, c. 516, s. 2.) 


§ 131-28.25. Powers and regulations; inclusion of municipal hospital 
within plan; limitations on payments by county. — If the governing bodies 
of any such county and city deem it advisable to include within the plan any 
existing municipal hospital or any new hospital which the city proposes to erect 
with the proceeds of a bond issue approved by the registered voters thereof, 
then in that event, the commissioners of such county are authorized to contract 
with the city for the construction of additional hospital facilities, over and above 
those to be paid for by the city with the funds derived from such bond issue and 
from other sources, for the hospitalization of the sick and afflicted poor of the 
county upon such terms and conditions as may be agreed upon and embodied in 
said plan by the governing bodies of the county and the city, provided the annual 
payments by the county to the city toward the cost of constructing such addi- 
tional hospital facilities shall not exceed fifteen per cent of the total cost thereof, 
and provided further that the annual deficit, if any, in the operation of such hos- 
pital or in the operation of any other hospital covered by the plan for the treat- 
ment of the sick and afflicted poor of the county shall be borne and paid by the 
city and county in such proportion as may be agreed upon by their governing 
bodies. In no event shall the annual payment of the city exceed two thirds of 
such annual deficit. In the event a new hospital is constructed as hereinbefore 
provided, it shall be located within the corporate limits of the city, and the name 
of the hospital and the site selected and all contracts for the construction thereof 
shall be approved by a majority vote of the governing boards of the city and 
county meeting in joint session, each body voting as a unit, but in the event of 
disagreement the majority vote of the board of aldermen of the city shall prevail. 
One third of all beds in the hospitals covered by the plan shall be reserved for 
the treatment of the indigent sick. (1945, c. 516, s. 3.) 


§ 131-28.26. City-county hospital commission.—Following the adop- 
tion of the agreement covering a plan of hospitalization for the sick and afflicted 
poor of the county, the county commissioners and the governing board of the 
city shall meet in a joint session in the county courthouse and elect a city- 
county hospital commission, to be composed of nine members, six of whom 
shall be residents of the city and three of whom shall be residents of other sec- 
tions of the county. Three members of the commission shall be elected to serve 
for a term of two years, three for a term of four years, and three for a term of 
six years, and thereafter three members shall be elected biennially for a term 
of six years. Vacancies from any cause shall be filled by the two governing 
bodies meeting in joint session. 

The mayor of the participating city shall be chairman and the chairman of 
the board of commissioners of the county shall be vice-chairman. At the first 
meeting, the commission shall elect a secretary who need not be a member of 
the commission. The commission shall meet at least once a month and special 
meetings may be called by the chairman at such other times as he may desig- 
nate. It shall be the duty of the chairman to call a special meeting of the com- 
mission upon written request of a majority of the members thereof. The secre- 
tary shall keep written minutes of all meetings of the commission and report 
to the governing bodies. The members of the commission shall serve without 
compensation. 
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The city-county hospital commission shall make recommendations to the 
county commissioners of the county and the board of aldermen of the city re- 
garding the operation of any hospital covered by the city-county hospital plan 
or system and shall discharge such other duties as the county commissioners of 
the county and the board of aldermen may impose upon the commission. In 
addition, such commission shall have all powers and discharge all duties now 
vested in any hospital commission of any such city by the ordinances or charter 
thereof not inconsistent herewith. 


Not later than June first of each year the city-county hospital commission shall 
prepare and submit to the governing bodies of the county and city a proposed 
budget for the operation and maintenance of each hospital covered by the plan 
agreed upon by the governing bodies of the city and county. On or before June 
fifteenth of each year, the county commissioners and the board of aldermen 
shall adopt in a joint meeting the budget under which the several hospitals cov- 
ered by the plan shall operate during the next fiscal year. (1945, c. 516, s. 4.) 


§ 131-28.27. Superintendent of hospitals.—At a joint meeting of the 
board of commissioners and the board of aldermen, at which the city-county 
hospital commission is elected, there shall also be elected a superintendent of 
hospitals to serve for a term of twelve months. The compensation of the su- 
perintendent and of the personnel of the several hospitals covered by the plan 
shall be fixed by the commissioners of the county and the board of aldermen of 
the city in a joint meeting. The superintendent shall be subject to removal by 
the commissioners and by the board of aldermen at will in joint meeting, pro- 
vided two thirds of the membership of both boards vote in favor of such removal. 

The superintendent of hospitals shall have supervision of the operation of 
the hospitals covered by the plan and shall have the powers now prescribed by 
the ordinances of the city and he shall likewise enforce all rules and regulations 
prescribed by the governing bodies of the county and the city. (1945, c. 516, 
545.9) 


§ 131-28.28. Revenue.—The board of commissioners of the county and 
the board of aldermen of the city are hereby respectively authorized and em- 
powered to levy a tax on property in addition to other taxes for general pur- 
poses, not to exceed ten cents (10c) on the one hundred dollars ($100.00) value 
of property annually, to provide hospital care for the sick and afflicted poor of 
the county and the city. All revenue so derived shall be carried by each gov- 
erning body as a separate fund and expenditures for such purpose shall be 
charged respectively against such fund. Other revenues received from the opera- 
tion of the hospitals covered by the plan shall be carried in the same funds. The 
funds of the county and the city for the operation and maintenance of such hos- 
pital facilities shall be applied by the governing bodies toward the payment of 
any annual deficit arising from the treatment of the sick and afflicted poor in 
any of the hospitals covered by the plan agreed upon by the governing bodies, 
subject to the limitations hereinbefore provided, and shall be disbursed by the 
finance officer of the city on vouchers approved by the superintendent of hospitals, 
provided appropriations for such expenditures have been made and a sufficient 
balance is available. All purchases shall be made through the purchasing de- 
partment of the city. The portion of the funds charged to the county shall be 
paid not later than thirty days from the close of each fiscal year to the finance 
officer of the city, to be applied as hereinbefore provided. 

The governing bodies of the county and city meeting in joint session shall 
set aside each year out of the hospital plan revenues a sum not to exceed ten 
per cent of the original cost of the hospital plants covered by the plan, including 
land, buildings and equipment, for future expansion and modernization of build- 
ings and appurtenances, the funds so set aside to be deposited with the sinking 
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fund commission of the city and kept separate by it from other funds handled 
by it, and the investments of such funds to be governed by the laws pertaining 
to the city sinking funds. The expenditure of all or any part of said accumulated 
funds shall be made upon recommendation of the city-county hospital commis- 
sion to both governing bodies, meeting in joint session. 


In anticipation of the annual payments to be made by the county toward the 
cost of constructing the additional facilities hereinbefore referred to, the city is 
authorized to advance such additional funds and if necessary to issue its short- 
term securities for that purpose. If such short-term securities are issued by the 
city, interest thereon shall be paid by the county. (1945, c. 516, s. 6.) 


ARTICLE, 0, 
County Tuberculosis Hospitals. 


§ 131-29. Power to establish.—Any county within the State shall have 
power and authority at any time to establish, erect, and maintain a hospital for 
the care and treatment of persons suffering with the disease known as tubercu- 
losisgeas hereinaiten provided inmehisearticlen) G)917 we99; sv lgiGAS.is.7279)) 

Proceedings under Local Act Conflicting see Armstrong v. Board, 185 N. C. 405, 117 
with Article. — As to invalid proceedings S. E. 388 (1923), distinguishing Proctor 
under local act conflicting with this article, v. Board, 182 N. C. 56, 108 S. E. 360 (1921). 


§ 131-30. Election for bond issue; special tax.—The board of county 
commissioners of any county in the State may, by majority vote of the board, or 
upon petition of one fourth of the freeholders of the county shall, after thirty 
days’ notice at the courthouse door and publication in one or more newspapers 
published in the county, order an election to be held at the next general election, 
or order a special election to be held at such time as they may fix, to determine 
the will of the people of the county whether there shall be issued and sold bonds 
to an amount not to exceed two hundred and fifty thousand dollars, to bear in- 
terest at such rate as the board may fix and to be payable, both principal and 
interest, when and where they may decide, the proceeds of the bonds to be used 
in securing lands and erecting or altering buildings and equipping same to be used 
as a hospital for the treatment of tuberculosis. If the majority of the qualified 
voters at said election shall vote in favor of the issuing of such bonds, then the 
bonds shall be issued and sold by the board and a special tax shall be levied to 
pay the interest and to provide a sinking fund to pay the bonds at maturity. 
The board of commissioners are also authorized to levy a special annual tax not 
to exceed ten cents on the one hundred dollars valuation of property and fifteen 
cents on the poll to be used as a maintenance fund for the hospital for tuberculosis. 
The question of levying such special tax shall be submitted to the qualified voters 
of such county at an election to be held as hereinbefore provided. In the event 
the board of commissioners shall order a special election to determine the will of 
the people of the county upon the question of the issuance of the bonds or the 
levy of the special maintenance tax as herein provided, they may order a new 
registration of the qualified voters of the county for said election, and notice of 
said new registration shall be deemed to be sufficiently given by publication once 
in some newspaper published in said county at least thirty days before the close 
of the registration books. If both questions are submitted at the same election, 
only one registration need be ordered. The published notice of registration shall 
state the days on which the books will be open for registration of voters and the 
places at which they will be open on Saturdays. The books of such new registra- 
tion shall close on the second Saturday before election. The Saturday before 
the election shall be challenge day. The election shall be conducted in the manner 
prescribed in §§ 163-70 to 163-77, 163-148 to 163-187. (1917, c. 99, s. 2; 1919, 
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Editor’s Note. — The 1924 amendment and 1939 amendments increased the maxi- 
inserted the provision for holding a special mum tax rate authorized in the third sen- 
election. The 1925 and 1927 amendments tence. 
increased the bond limit. And the 1937 


§ 131-31. Board of managers; term of office; compensation.—For 
each hospital so established, the board of county commissioners shall, by a ma- 
jority vote, elect a board of managers to consist of five members, of whom one 
shall be a member of said board of commissioners and shall be chairman of said 
board of managers. None of the remaining four members of said board of 
managers shall be a member of the board of commissioners. The chairman of 
said board of managers shall be elected for a term of two years, and the other 
members of said board of managers shall be elected for terms of four years each: 
Provided, that at the first election of said board of managers the chairman shall 
be elected for a term equal to the unexpired portion of his term as a member 
of the board of commissioners, and of the remaining members of said board of 
managers one member shall be elected for a term of one year, one member for 
a term of two years, one member for a term of three years, and one member 
for a term of four years: Provided, also, that any vacancy in said board, oc- 
curring at any time, shall be filled by the board of commissioners for the un- 
expired term. In all counties having a health officer, such health officer, in addi- 
tion to the five elected members, shall be ex officio a member of such board of 
managers. Women shall be eligible to said board of managers. The compensa- 
tion of the members of said board of managers shall be the same as that of the 
members of the board of commissioners: Provided, that in counties in which 
the chairman of the board of commissioners receives a fixed salary, and the 
remaining members of said board are compensated upon the basis of per diem 
and mileage, the compensation of the members of the board of managers shall 
be equal to that of the members of the board of commissioners, paid upon a per 
diem and mileage basis. The chairman of the board of managers shall be en- 
titled to the same compensation as other members of said board, in addition to 
his compensation as a member of the board of commissioners. The county 
health officer, however, shall not receive compensation as a member of said 
board of managers: Provided, that this section shall not affect the present term 
of office of any member of a board of managers elected prior to the passage of 
this section, but as to such members this section shall become effective as their 
present terms of office, respectively, shall¥expire)” (1917,"c. 99, s4- Gms wa: 
L2SZ POZO 10,16 

Local Modification. — Guilford: 1945, c. 
135. 


§ 131-32. Powers of board; title to property.—Authority in regard to 
the purchase of lands, erection and maintenance of buildings, selection of officers, 
employees, and attendants, formulation of rules and regulations for the admis- 
sion and government of patients, and general conduct of the hospital, shall vest 
in the board of managers. No one related by blood or marriage to any member 
of the board of managers shall be appointed to any office or position in connection 
with the hospital, except by unanimous vote of the board of managers. All 
property, both real and personal, pertaining to such hospital, shall be vested in 
the county: Provided, however, that any donations, bequests, or devises made 
for the use of such hospital shall be held by the county in trust according to the 
terms of such donation, devise, or bequest. Provided, that the board of commis- 
sioners, in their discretion, either may appoint the board of managers following 
the official determination of the election, in which event said board of managers 
shall have the sole authority as to the selection of a site for such hospital, the 
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purchase of lands therefor, and the erecting and equipping of the buildings for 
such hospital; or the said board of commissioners may defer the appointment 
of said board of managers until such hospital is constructed, in which event said 
board of commissioners shall, themselves, select the site for such hospital, pur- 
chase lands therefor, erect and equip, or make contracts for erecting and equip- 
ping the buildings for such hospital, and shall thereafter turn such hospital over 
to said board of managers to be operated and maintained in accordance with this 
Clem CL YL Go, Seas Ome ses COO e920 Ce OLS, PSA.) 


§ 131-33. Contract power; regulations for admission. — The board 
of county commissioners, or the board of managers, according to the authority 
vested in them by the board of county commissioners or by this article, shall 
have power and authority to purchase property, both real and personal, to make 
contracts, to formulate, change, and alter rules and regulations for the admis- 
sion and government of patients, and to do all things reasonably incidental or 
necessary to carry out the true intent and purpose of this article. Patients may 
be admitted and kept without charge or for such compensation as may be deemed 
just and proper in each particular case: Provided, that no person who is not a 
bona fide resident of the county maintaining such hospital shall be kept for less 
than actual cost. The county commissioners of any county may, instead of 
erecting the institution in the county where the vote is taken, use a part or all 
of the funds in erecting and maintaining a building or buildings at the State 
Sanatorium at Montrose, or the county commissioners may in their discretion 
erect and maintain a tuberculosis hospital in the county where the bonds are 
issued, and may also use part of the funds to erect and maintain a building or 
buildings at Montrose, as they may deem best. Before erecting any building 
or buildings at Montrose the county commissioners shall make due arrange- 
ments and enter into the necessary contract or contracts with the board hav- 
ing charge of the State Sanatorium at Montrose. And the board having in charge 
the State Sanatorium at Montrose is hereby authorized and empowered to make 
contracts with any county in the State, specifying the terms upon which such 
building or buildings may be erected and making such arrangements as it may 
deem wise for the maintenance of such buildings and the care and support of 
such county patients. In case the board of commissioners of any county, or 
the people of any county, do not decide to issue bonds for the erection of such 
hospital, but do decide to levy the special tax provided for in § 131-30, they 
may make arrangements with the board having in charge the State Sanatorium at 
Montrose for the maintenance and care of tubercular patients of such county. 
LO iac OU mis 26.0194). 159. co 3 Geos 2o4, 5) 1921 ext sSi925..64313.05. 
o3) 


§ 131-33.1. Discontinuance of hospitals. — Whenever the governing 
body operating a hospital as provided in this article determines that it is unnec- 
essary to continue the operation of such hospital because the need for it ceases 
to exist, the governing body may adopt a resolution to such effect and thereupon 
discontinue operating such county tuberculosis hospital. Upon discontinuing the 
operation of such hospital, the board of county commissioners is authorized to 
make such use or disposition of the hospital properties as, in the opinion of the 
board of county commissioners, would, best serve the public interests of the 
EOunt yews (lo o/ Ce O00.) 


ARTICLE 4. 
Joint County Tuberculosis Hospitals. 


§ 131-34. Authorization. — Any group of counties within the State of 
North Carolina shall have power and authority at any time hereafter to establish, 
erect, and maintain a hospital for the care and treatment of persons suffering 
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with the disease known as tuberculosis, as hereinafter provided in this article. 
(1925s canlo4cas. Le) 

Local Modification. — Edgecombe, Hali- 
fax and Martin: 1927, c. 58. 


§ 131-35. Vote on bond issue.—The boards of commissioners of each 
such group of counties in North Carolina may, by majority vote of said boards, or 
upon petition of five per cent (5%) of the freeholders of said counties, shall, 
after thirty days’ notice at the courthouse door of each of the counties and pub- 
lication in one or more newspapers published in each of said counties, order an 
election to be held at the next general election, or order a special election to be 
held at such time as they may fix, to determine the will of the people in each of 
the counties in the group whether there shall be issued and sold bonds to an 
amount not to exceed two hundred thousand dollars ($200,000) for each county 
in the group, to bear interest at such rate as said boards may fix and to be pay- 
able, both principal and interest, when and where they may decide. The proceeds 
of said bonds shall be used in securing lands and erecting or altering buildings 
and equipping same to be used as a hospital for the treatment of tuberculosis. 
The election shall be conducted in the manner prescribed in §$ 163-70 to 163-77, 
163-148 to 163-187. If the majority of the qualified voters in each county of the 
group at said election shall vote in favor of the issuing of said bonds, then said 
bonds shall be issued and sold by said boards and a special tax shall be levied 
to pay the interest on said bonds and provide a sinking fund to pay said bonds 
at maturity. Said boards of commissioners are hereby also authorized to levy a 
special annual tax not to exceed five cents (5c) on the one hundred dollars 
($100.00) valuation of property and fifteen cents (15c) on the poll to be used 
as a maintenance fund for said hospital for tuberculosis. (1925, c. 154, s. 2; 
1929, c. 164.) 

Local Modification. — Edgecombe, Hali- 
jax and Martine 192% sc. 58: 


§ 131-36. Board of managers. — For each hospital so established there 
shall be elected a board of managers, consisting of two members from each county 
in the group and of one member at large. The two members from each county 
shall be elected by a majority vote of their respective board of county commis- 
sioners, and the one member at large shall be elected from any one of the coun- 
ties in the group at a meeting of and by a majority vote of the combined boards 
of commissioners of the several counties in the group. The member at large 
shall hold office for two years and the other members shall hold office for four 
years where there are only two counties in the group, and for six years where 
there are more than two counties in the group, unless sooner removed for cause 
by the combined boards of commissioners of the several counties in the group: 
Provided, that the commissioners of all the counties of the group at a joint 
meeting shall determine the length of the term of office of the various members 
of the board of managers first elected; one member to serve one, two, three and 
four years, respectively, if there are only two counties in the group; one mem- 
ber to serve one, two, three, four, five and six years, respectively, if there are 
three counties in the group; one member to serve for one, two, three and four 
years, respectively, and two members to serve for five and six years, respec- 
tively, where there are four counties in the group; one member to serve for 
one year, and one for two years, and two members for three, four, five and six 
years, respectively, where there are five counties in the group: Provided, also, 
that any vacancies in such board may be filled by the boards of county commis- 
sioners for the unexpired term, unless the vacancy is for the office of member 
at large, in which case the vacancy shall be filled for the unexpired term by the 
commissioners of all the counties of the group at a joint meeting. In all coun- 
ties having health officers, such health officers shall, in addition to the other 


222 


§ 131-37 CH lots PUBLIC LOSFITALS § 131-40 


members, be ex officio members of such board of managers. Women shall be 
eligible for election to such board of managers. The compensation for such board 
shall be the same as that of the county commissioners. (1925, c. 154, s. 4.) 


§ 131-37. Authority of board.—Authority in regard to the purchase of 
lands, erection and maintenance of buildings, selection of officers, employees and 
attendants, formulation of rules and regulations for the admission and govern- 
ment of patients, and general conduct of the hospital, shall vest in the board of 
managers; no one related by blood or marriage to any member of the board of 
managers shall be appointed to any office or position in connection with the 
hospital, except by unanimous vote of the board of managers; all property, both 
real and personal, pertaining to such hospital shall be vested jointly in the coun- 
ties of the group: Provided, however, that any donations, bequests, or devises 
made for the use of such hospital shall be held by the counties in the group in 
trust according to the terms of such donation, devise, or bequest. (1925, c. 154, 


Sra? ) 


§ 131-38. Purchasing property; charges.—The boards of county com- 
missioners of the group, or the board of managers, according to the authority 
vested in them by the boards of county commissioners of the group or by this 
article, shall have power and authority to purchase property, both real and per- 
sonal, to make contracts, to formulate, change, and alter rules and regulations 
for the admission and government of patients, and to do all things reasonably 
incidental or necessary to carry out the true intent and purpose of this article. 
Patients may be admitted and kept without charge or for such compensation as 
may be deemed just and proper in each particular case: Provided, that no per- 
son who is not a bona fide resident of the counties maintaining such hospital 
shall be kept for less than actual cost. (1925, c. 154, s. 6.) 


ARTICLE 5. 
County Tuberculosis Hospitals; Additional Method of Establishment. 


§ 131-39. Additional method of establishing; election. — The board 
of commissioners for each county in the State shall have power to cause to be 
held in their county an election wherein this article shall be submitted to the 
qualified voters of said county for their approval or disapproval. Said election 
shall be in all respects, as nearly as may be, held and conducted conformably to 
the rules for the election of members of the General Assembly. The said board 
of commissioners shall provide registration and polling books, and shall publish 
due notice of said election. They shall cause a new registration of voters to be 
made for said election, and shall publish due notice of the time and place for 
such registration to be made, and of the time when challenges of such registered 
voters may be made, all of which shall conform as near as may be, to the gen- 
eral laws regulating the election of members of the General Assembly. The 
form of the ballot shall be as prescribed in § 163-155, subsec. (e). If in said 
election a majority of the voters of said county registered for said election vote 
for said county tubercular hospital, then this article and the following provisions 
thereof shall thenceforth be in full force and effect in said county; but if in said 
election a majority of the said registered voters shall not vote for said county 
tubercular hospital, then the provisions of this article shall be in no further force 
amdvetiectetacsaid county.. (1927 ca208, Bi Peal 929, 6.91645) 


§ 131-40. Appointment of trustees; vacancies; terms of office.—In 
the event said election shall have been carried in favor of said county tubercular 
hospital, the board of commissioners for the county in which election shall have 
been held shall within thirty days after a declaration of such result of such elec- 
tion, appoint a board of trustees for said county tubercular hospital, consisting 
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of twelve residents of said county, three of whom shall be physicians regularly 
practicing in said county, and three others of said trustees shall be women. Said 
trustees shall be appointed in four classes, one class to serve for one year, an- 
other for two years, another for three years, and the other for four years; there- 
after as their successors are appointed or elected, the term of office of such suc- 
cessors, except unexpired vacancies, shall be for four years. The successors of 
such trustees shall be appointed by the chairman of the board of commissioners 
for said county, the county superintendent of health, the clerk of the superior 
court of said county, and the mayor of the municipality constituting the county 
seat of said county acting jointly, and by a majority vote. Vacancies in the offices 
of such trustees shall be filled by the same body of public officers last men- 
Toned lon Gece Ucn oe) 


§ 131-41. Meeting for qualification and organization; expenditures; 
care of property.—These said trustees shall within ten days after their ap- 
pointment meet and qualify by taking the oath of civil officers, and organize their 
board by the election of one of their members as chairman, and one as secretary, 
and by the election of such other officers as may be necessary. The treasurer of 
the county for which said trustees are appointed shall be treasurer of the said 
board of trustees, and such treasurer shall receive and pay out all moneys under 
the control of said board as directed by it, but shall receive no compensation from 
said board, and no trustee shall receive any compensation whatsoever for 
services performed as such trustee. Said board of trustees shall make and adopt 
such bylaws, rules and regulations for their own guidance and the government of 
the said hospital, as it may deem proper, not inconsistent with this article. It 
shall have the control of the expenditure of all moneys collected to the credit of 
the hospital, including the proceeds from the sale of such bonds, hereinafter 
mentioned, and said board of trustees shall have the supervision, care and 
custody of the grounds, buildings and rooms purchased, constructed, leased or 
set apart for the purposes of such hospital, and they may employ such assistants, 
including a superintendent and matron and such other employees as they may 
deem necessary for the operation of said hospital, insofar as funds available for 
such purposes will permit. (1927, c. 208, s. 3.) 


§ 131-42. Counties to issue bonds.—The board of commissioners for 
any county in which this article shall have been approved as aforesaid shall issue 
bonds of said county in an amount not to exceed the principal sum of two hun- 
dred fifty thousand dollars ($250,000.00), for the purpose of purchasing a site, 
constructing the necessary buildings, and equipping said hospital with the neces- 
sary equipment. Such bonds shall be payable at such time or times not to ex- 
ceed forty years from the date thereof, and at such place or places and bear such 
rate of interest not to exceed six per cent per annum and be of such denomina- 
tions as the board of commissioners for said county may in its discretion 
determine. Said bonds shall be sold by the said board of commissioners at pub- 
lic or private sale at not less than par, as said board may determine. Said bonds 
shall be signed by the chairman of the said board of commissioners, and bear the 
impressed seal of the said board, attested by the clerk of the said board; the in- 
terest coupons shall bear the lithographed or engraved facsimile of the sig- 
nature of the said clerk of said board. The proceeds of the sale of said bonds 
as received shall be at once deposited by the said board of commissioners with 
the treasurer of said county, to the credit of said board of trustees for said 
county tubercular hospital; the official name of said board of trustees shall be 
Board ott [rusteesh tore tema O46 bee County Tubercular Hospital,” the 
name of the county for which said board is appointed to be inserted in the blank 
Space 927) c29208, isa 


§ 131-43. Special tax for bonds.—The board of commissioners for any 
county issuing bonds under this article shall annually levy an ad valorem tax on 
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the taxable property in such county sufficient to pay the interest on said bonds 
so issued, and provide a sinking fund for the payment of principal there- 
of, as the same may become due. Said board of commissioners shall further 
levy annually an additional tax not exceeding five cents on the hundred dollars 
on taxable property in said county, for the purpose of providing funds sufficient 
when supplementing other income of said hospital, for the necessary main- 
tenance and operation of. said hospital. Said board of commissioners for such 
county shall also annually levy a sufficient tax to provide a sum equivalent to that 
expended out of moneys raised by taxes for the maintenance of said hospital, 
which funds so to be provided shall be disbursed by the board of commissioners 
for such county in the care of indigent residents of said county ill with diseases 
other than tuberculosis in other hospitals in such county. (1927, c. 208, s. 5; 
1943, c. 543.) 

Editor’s Note. — The 1943 amendment 
substituted in the second sentence “hundred 
dollars” for “dollar.” 


§ 131-44. Hospital erected for benefit of residents.—The hospital es- 
tablished under this article shall be for the benefit of the residents of the county 
in which it is situated who are or become sick with tuberculosis, but every such 
resident admitted to said hospital who is not a pauper, shall pay to such board 
of trustees of said hospital, or such other officers as it may designate, reasonable 
compensation for occupancy and attendance within said hospital, the amount 
thereof to be fixed by said board of trustees, and in the event a patient in said 
hospital is not able to pay in full, charges for treatment, but can pay some part 
thereof, arrangement may be made accordingly by said board of trustees in its 
discretion and as it deems right and just. (1927, c. 208, s. 6.) 


§ 131-45. This article cumulative of existing powers.—The powers 
conferred by this article are conferred in addition to and not in substitution for 
the existing powers of counties. Any county may at its option proceed either 
under this article or under any other act conferring similar powers upon such 
COUniv | 1972/7. °Ce U8, Ss. 7.) 


ARTICLE 6. 
Joint County and Municipal Tuberculosis Hospitals. 


§ 131-46. Appropriations from revenue producing enterprises for 
construction and equipment. — (a) The board of commissioners of any 
county and/or the board of commissioners or aldermen of any municipality in 
such county are hereby authorized and empowered to appropriate in their dis- 
cretion out of funds not derived from taxes, but from revenue producing enter- 
prises owned by said counties and/or towns or municipalities therein, not to ex- 
ceed fifty thousand dollars ($50,000.00) of said funds so derived, for the purpose 
of building and equipping tuberculosis hospitals for the treatment of tuberculosis 
patients in said counties, towns or municipalities. 

(b) The board of commissioners of any county and/or the board of commis- 
sioners or aldermen of any town or municipality are hereby authorized and em- 
powered to appropriate in their discretion, from funds not derived from taxation, 
such sums as may be deemed necessary by said board or boards for the mainte- 
nance of tuberculosis hospitals. (1939, c. 293, s. 1.) 


§ 131-47. Determination of name of hospital.—The name of any hos- 
pital established under the provisions of this article shall be determined by the 
board of managers to be hereinafter provided for. (1939, c. 293, s. 2.) 


§ 131-48. Boards of managers for hospitals.—(a) For the governing 
and management of such hospitals, there shall be created a board of five man- 
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agers. One of such board shall be elected by the county commissioners from its 
membership. One member of such board shall be elected by the town commis- 
sioners from its membership. The remaining three members of the board of 
managers shall be elected by joint vote of the boards of county and town com- 
missioners: Provided, however, two of such remaining three members shall 
be licensed physicians elected by said boards of commissioners from a list of at 
least five nominations made by the county medical society, if there be one: Pro- 
vided, further, if any such hospital be a sole enterprise of a county, or city or 
town, then the entire membership of the board of managers shall be elected by 
the board of commissioners of the governmental unit conducting such enterprise. 

(b) The board of managers shall make a monthly report to the board of county 
and/or town commissioners and shall, on or before the first day of June of each 
year, file a budget with the county and/or town accountant. (1939, c. 293, s. 3.) 


§ 131-49. Officers, etc. — (a) The said board of managers shall, after 
their appointment, meet and elect their chairman, together with a secretary and 
treasurer, and such other officers, employees and attendants as it may deem nec- 
essary for the administration and government of patients. ‘The chairman of the 
board, as chairman, shall hold office for two years. The said secretary and treas- 
urer, before entering upon his duties, shall give bond to the board of com- 
missioners of the county and/or the board of commissioners of the town in an 
amount fixed by the said board of managers, conditioned for the faithful dis- 
charge of his official duties. The said secretary and treasurer, in the discretion 
of the said managers, shall be allowed and paid an amount as the said managers 
shall deem adequate compensation for his services as secretary and treasurer. ‘The 
said board of managers, subject to the approval of governing bodies of the 
governmental unit maintaining such hospital, shall adopt such bylaws, rules and 
regulations for the governing of said tuberculosis hospital as may be expedient 
and in conformity with law. The said board of managers shall have control of 
all monies and expenditures collected by and placed to the credit of said man- 
agers of said tuberculosis hospital. All monies shall be paid out by the secre- 
tary and treasurer upon authenticated requisition of the board of managers 
through its president. With the consent of the said board of commissioners of 
the county and/or the board of commissioners of the town the said board of man- 
agers may establish, erect and maintain a tuberculosis hospital upon real estate 
secured or obtained by gift or purchase. The said board of managers may fix 
the compensation for all officers, employees and assistants and shall have power 
to remove such officers, employees or assistants whenever it is deemed advis- 
able by said board of managers. The title to all property, both real and per- 
sonal, given, conveyed or devised, shall be held by the county and/or town build- 
ing the said hospital: Provided, however, that any donations, bequests or de- 
vises made for the use of such hospital shall be held by the county and/or town 
in trust according to the terms of such donations, devises or bequests. The board 
of managers shall have power to make contracts, to formulate, change and alter 
rules and regulations and government of patients and to do all things reasonable, 
incidental and necessary in the operation of a tuberculosis hospital. 

(b) The board of commissioners of the county and/or the board of commis- 
sioners of the town or municipality may defer the appointment of said board of 
managers until such hospital is constructed, in which event the said board of com- 
missioners of the county and/or of the board of commissioners of the town or 
municipality shall itself select the site for such hospital, purchase lands therefor, 
erect and equip or make contracts for erecting and equipping the buildings for 
such hospital, and shall thereafter turn such hospital over to said board of man- 
agers to be operated and maintained. (1939, c. 293, s. 4.) 


§ 131-50. Terms of office of members elected from local boards; 
county health officer to be ex officio member of board.—Membership on 
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the board of managers of members of the board elected from boards of town 
or county commissioners shall coincide with their term of office as such commis- 
sioners; but shall not exceed two years. The remaining three members of the 
board of managers shall be elected for a term of four years each. In all counties 
having a health officer, such health officer, in addition to the five elective mem- 
bers, shall be ex officio member of such board of managers, but shall have no vote 
except in case of a tie. Women shall be eligible to the board of managers. The 
members of the board of managers shall receive no compensation. Any vacancy 
in said board occurring at any time shall be filled by the board or boards of com- 
missioners making the original appointment. (1939, c. 293, s. 5.) 


§ 131-51. Contracts between local units as to prorating expenses. 
—Counties and towns or municipalities may contract and bargain with each other 
with respect to prorating between said counties, towns or municipalities the ex- 
pense of the erection of tuberculosis hospitals or the maintaining thereof. (1939, 
er). Sa On) 


ARTICLE 7. 
State Sanatorium for Tuberculosis. 


§ 131-52. Directors of State sanatorium for tuberculosis.—The body 
politic and corporate existing under the name and style of the ‘North Carolina 
Sanatorium for the Treatment of Tuberculosis” shall be controlled and managed 
by a board of directors appointed as provided for in §§ 131-62, 131-63, and 
131-64, who shall serve until their successors are appointed and qualified accord- 
ing to law. The Governor shall have the power to remove any member of the 
board whenever in his opinion it is to the best interest of the State to remove 
such person, and the Governor shall not be required to give any reason for such 
removals 190/407, 964. 0F x. Sess l OG aca 40 sade -C. $40s. 717221923 ,.c5. 96: 
12060) SS alcadioe 14501935 Co Oleen 2a5 O4 193.5 C01 38).65a 1,2.) 

Cross References. — See § 131-61 et seq. ment control was in the State Board of 

Editor’s Note.—Prior to the 1923 amend- Health. 


§ 131-53. Powers of directors; election of officers.—The North 
Carolina Sanatorium for the Treatment of Tuberculosis is hereby empowered 
and authorized to elect and employ such officials and to pay such fees and salaries 
(provided the appropriation is not exceeded) as the directors shall find neces- 
sary for the proper management and maintenance of the institution; the directors 
shall determine the qualifications for admission of those applying as patients to 
the institution; the directors shall make all such bylaws and regulations for the 
government of the said institution as shall be necessary, among which shall be 
such as shall make the institution as nearly self-supporting as shall be consistent 
with the purpose of its creation; and the directors shall do such other things as 
seem reasonably necessary and incident to the proper management and mainte- 
Nance of the institution: (1907, c. 964; Ex Sess. 1913, ¢. 40, s.2;'C.'S., s.'7173.) 


§ 131-54. Indigent patients; recovery of charges from those able to 
pay.—The said directors in determining the qualifications for admission for those 
applying as patients to the institution and in making bylaws and regulations for 
the governing therein shall not provide or make any bylaw, regulation, or quali- 
fication for admission therein which shall exclude any patient, otherwise properly 
qualified for admission, on account of inability to pay for examination and treat- 
ment, Orecither sat said institution. All indigent patients, who otherwise are 
proper patients for admission in said institution when there is space and accom- 
modation for such patients, shall be received without regard to their indigent con- 
dition; but the directors of said institution shall require of all patients who are 
able, including those having persons upon whom they are legally dependent who 
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are able, to pay the reasonable cost of treatment and care of said institution and 
they shall make such bylaws and regulations as shall most equitably carry out 
the directions contained in § 131-53. In case those persons upon whom patients 
are legally dependent or patients not indigent shall refuse to pay such charges for 
treatment and care, then said directors are authorized and empowered to institute 
an action in the name of the said Sanatorium in the Superior Court of Hoke 
County for the collection thereof, and if the amount so charged is less than two 
hundred dollars ($200), then said action shall be instituted in the county where 
the defendant resides in a court having jurisdiction thereof; and upon said trial 
the charges so made shall be collectible, as upon express promise to pay the same. 
Provided, that nothing in this section shall be interpreted to conflict with or in- 
terfere with the provisions contained in § 131-60. (1924, c. 86, s. 1; 1925, c. 291; 
1939 40 73327 1 055c, 28/5 ies al ee 7 ec eee) 


Cross References. — As to care of tuber- the State as a prerequisite to the admis- 
cular prisoners, see § 130-115 et seq. sion of indigent patients. It also deleted a 
Editor’s Note. — The 1955 amendment provision as to the admission on a cost 
changed parts of the section now deleted. basis of persons living on property under 


The 1957 amendment deleted a provi- federal jurisdiction. 
sion relating to acquiring a settlement in 


§ 131-55. Bureau for tuberculosis, register of tuberculous persons. 
—The directors shall equip, operate, and maintain a bureau for tuberculosis, lo- 
cated in their office in Raleigh, to which bureau the reports of cases of tubercu- 
losis, as hereinafter provided, shall be made; and the bureau of tuberculosis shall 
keep a register of all persons in this State known to be afflicted with tuberculosis. 
The bureau shall have exclusive control of such register and shall not permit the 
inspection thereof, nor disclose any of its personal particulars, except to repre- 
sentatives of municipal or county governments, the State government, or organi- 
zations, orders, churches, or corporations interested in and contemplating making 
financial provision in the institution for the care and treatment of afflicted citi- 
zens or members of their respective organizations, orders, churches, or corpora- 


tions. (GEx.eSess. aL OUS Moe 40)s55°CS., sera) 


§ 131-56. Bureau to maintain correspondence school. — The bureau 
of tuberculosis shall develop and maintain a correspondence school with those of 
the State’s tuberculous population, to the end that the tuberculous population of 
this State shall be properly advised and directed both as to methods for obtaining 
cures and as to methods for preventing the spread of the disease to other persons. 


(BxV Sess. 1913 0740 Sri), S.0/ 1/o me 


§ 131-57. Cases of tuberculosis reported to bureau.—aAll physicians 
and the executive officers of every private or public hospital, institution for the 
treatment of disease, or dispensary shall report, on blank forms and in accord- 
ance with the instructions of the bureau of tuberculosis, the names and other 
particulars of all persons afflicted with tuberculosis whom they are called upon 
to examine or treat or who are to be examined or treated in the hospital, institu- 
tion, or dispensary of which he or she is the executive head, within seven days 
after the disease is recognized by such physician or executive officer. Any viola- 
tion of this section shall be a misdemeanor and subject to a fine of not less than 
ten dollars nor more than one hundred dollars, and the judge, in addition to 
imposing the said fine, may, upon the evidence produced in the trial or upon such 
further evidence as may be produced before him, find and cause to be entered 
upon the records of the court that the physician deliberately and falsely diag- 
nosed the disease, tuberculosis, as some other disease in order to avoid the re- 
quirements of this section, and the North Carolina Board of Medical Examiners 
upon such record shall revoke the license of such physician. Nothing in this sec- 
tion shall abrogate the rights and powers of municipalities and counties to re- 
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quire the reporting of cases of tuberculosis by physicians to the local authorities ; 
but municipalities and counties may, when desired, in lieu of such reports by phy- 
sicians, call upon the bureau of tuberculosis for notification of cases of tuber- 
culosis reported to the bureau from the municipality or county. (Ex. Sess. 1913, 


poet arss pret Gur Geam 717108) 


§ 131-58. Directors may receive gifts for sanatorium.—The direc- 
tors shall be empowered to receive or accept the gifts or donations for the benefit 
of the State sanatorium, and the directors shall, in their discretion, use the same 
for carrying out the purpose for which the sanatorium is established. (1907, c. 


P04 pel 4 salen. Sess 1913.7 cmd 0 ese se CSissa 7/172!) 


§ 131-59. Pay of directors.—Each director shall be entitled to receive, 
as compensation and expenses, the sums authorized in the biennial appropriations 


acts 10 7mcn O64 Ss. fL 5px eso l roe 40) site Ca Siis.07 1788) 


§ 131-60. Indigent tuberculous to be treated at State sanatorium. 
—Any city or town in the State of North Carolina through its board of alder- 
men, town council, or other governing body, and any county in the State, through 
its board of commissioners, is hereby authorized and empowered to provide for 
the treatment of any tubercular person or persons resident in, and who is a bona 
fide citizen of, said city, town, or county, at the North Carolina Sanatorium for 
the Treatment of Tuberculosis, and pay therefor to the North Carolina Sana- 
torium for the Treatment of Tuberculosis an amount which shall not be more 
imansone dollar peridays per patient. salOlSsteaiSl, a 13 -C.sS.esi 7179.) 





ARTICLE 8. 


Western North Carolina Sanatorium. 


§ 131-61. Tubercular sanatorium established in western North 
Carolina.—There shall be established in western North Carolina in the man- 
ner hereinafter set out a sanatorium for the treatment of persons afflicted with 


FADETCIOSIS(L0),.0, 91, Sol.) 


§ 131-62. Control of both tubercular sanatoriums vested in one 
board. — Control of said sanatorium and the control of the “North Carolina 
Sanatorium for the Treatment of Tuberculosis” established under the provisions 
of § 131-52 et seq., shall be vested in a board of directors composed of twelve 
members to be appointed by the Governor of North Carolina and approved by the 
State Senate of the session of the General Assembly of one thousand nine hun- 
dred/and thirty-five: (1935; c. 91;\s. 2; 1935) ci 138, s.1.) 


§ 131-63. Terms of directors; ex officio director.—The said board of 
directors shall be divided into three classes of four directors each, the first class 
to serve for a period of two years, the second class for a period of four years and 
the third class for a period of six years, and at the expiration of the terms of the 
several classes, shall be appointed for a period of six years. The State Health 
Director shall be ex officio a member of the board of directors. (1935, c. 91, s. 
eos fer losses 1Go7, C, 1357 Sal0s) 

Editor’s Note. — The 1957 amendment, ‘secretary of the North Carolina State 
effective January 1, 1958, substituted in the Board of Health.” 
lastusentence “State Health Director” for 


§ 131-64. Vacancy appointments.—In case of a vacancy or vacancies 
in the board of directors for any cause, their successor or successors shall be ap- 
pointed by the Governor, and their appointment will be reported to the next suc- 
ceeding session of the Senate of the General Assembly of North Carolina for con- 
Mimation-wiCl3o. Cc, OL. s745) 
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§ 131-65. Directors incorporated. — The said board of directors shall 
be, and they are hereby constituted a body politic and corporate, under the name 
and style of the ‘‘Western North Carolina Sanatorium for the Treatment of 
Tuberculosis,” and upon them, as such, are hereby conferred all the duties, 
powers, privileges and obligations incident to bodies corporate. (1935, c. 


OLS aoe) 


§ 131-66. Organization of directors; acquisition of site, etc.— 
Said board of directors are hereby given full power and authority to meet 
and organize and from their number select a chairman to purchase a site or sites 
in Western North Carolina, to purchase, renovate, remodel or erect buildings 
and provide such apparatus and equipment as may be necessary to establish said 
sanatorium and prepare it for the reception of patients. (1935, c. 91, s. 6.) 


§ 131-67. Superintendent.—The board of directors shall have the power 
to elect a superintendent and prescribe his duties. The said superintendent shall 
be a skilled physician, trained and experienced in the treatment of tuberculosis, 
of good moral character, and good business habits, and otherwise qualified to dis- 
charge the duties of his office. He shall hold office for a period of two years from 
and after the date of his election, unless sooner removed therefrom by the board 
for incompetence or misconduct in office, and shall keep a record of his transac- 
tions and duly enter the same in a book or books for that purpose. (1935, c. 91, 


Sess) 


§ 131-68. Subordinate officers and employees.—Said superintendent 
shall employ such subordinate officers and employees of said sanatorium as may 
be necessary, and fix their compensation, subject to the approval of said board, 
and within the appropriation made to said institution; the said superintendent 
shall have the power to discharge any of the employees for incompetence or mis- 
conduct in office, and his proceedings in regard to any act of this character shall 
be reported to the said board of directors. (1935, c. 91, s. 8.) 


§ 131-69. Reports of superintendent; board meetings; reports to 
legislature.—The superintendent shall make monthly reports to the chairman 
of the board of directors, clearly setting forth the conditions and workings of the 
institution, and upon receipt of said report, said chairman shall have the author- 
ity to convene said board if, in his discretion, he deems it necessary to do so. Said 
superintendent shall make a detailed report of the conditions and workings of 
the institution every three months to the board of directors, and he shall annually 
make a detailed report to the Governor of North Carolina. The board of direc- 
tors shall be required to hold meetings of their board every three months or 
oftener if the chairman of said board shall call them together, and the said board 
shall be required to make biennial reports of the conditions and workings of the 
hospital to the Governor and General Assembly. (1935, c. 91, s. 9.) 


§ 131-70. Executive committee.—The board of directors shall at their 
first meeting select from their number an executive committee composed of the 
chairman of said board and two other members, who, in the absence of the board 
of directors, shall have the direction of the affairs of said hospital. The succes- 
sors to the members of the executive committee and the manner and time of their 
election shall be provided by the bylaws and regulations made for the said insti- 
Pirie O35, .G 91 seal Oe) 


§ 131-71. Bylaws and regulations.—The board of directors shall make 
all bylaws and regulations for the government of said institution as shall be nec- 
essary, among which regulations shall be such as shall make said sanatorium as 
nearly self-supporting as shall be consistent with the purpose of its creation, 
(TOS Soro lees 2) 

300 


§ 131-72 Curvy lol) Pupric Hospirars § 131-78 


§ 131-72. Gifts and grants from governments or agencies; bond is- 
sues.—In addition to the powers generally granted to bodies corporate in North 
Carolina, the ‘Western North Carolina Sanatorium for the Treatment of Tu- 
berculosis” shall have and is hereby granted authority to receive gift or grant 
from the United States government or any other agency or government, and shall 
have the right by vote of the board of directors, approved by the Treasurer of 
the State of North Carolina, to issue bonds of said institution payable solely out 
of the receipts or revenues of any undertaking engaged in or undertaken by said 
board for which said bonds were issued, but shall not have the right to pledge 
any property of the institution or to make said bonds an obligation of said insti- 
tution further than the revenue derived from the projects for which the bonds 
were issued, and said bonds so issued shall not be a charge upon the general 
property of the Western North Carolina Sanatorium for the Treatment of 
Tuberculosis, nor any obligation of the State of North Carolina. (1935, c. 91, 
Sr k23) 


§ 131-73. State Treasurer as treasurer of sanatorium.—The Treas- 
urer of the State of North Carolina shall be ex officio treasurer of said corpora- 
tion and shall keep all accounts of said sanatorium and pay out all monies to its 
credit in the way and manner as now or hereafter may be provided by law for the 
disbursement of funds of the State of North Carolina specifically allotted to any 
institution or for any specified purpose. (1935, c. 91, s. 13.) 


§ 131-74. Gifts and donations for benefit of sanatorium.—tThe said 
board of directors shall be empowered to receive or accept gifts or donations 
for the benefit of said sanatorium which shall be used by said board in their dis- 
cretion for the purpose of carrying out the work for which the sanatorium is 
ectenlishedse 1935, e291, s,,.16.) 


§ 131-75. Pay of directors.—Each member of the board of directors 
shall be entitled to receive as compensation and expenses the sums fixed by the 
biennial appropriations acts. (1935, c. 91, s. 17.) 


ARTICLE 9. 
Eastern North Carolina Sanatorium. 


§ 131-76. Establishment of Eastern North Carolina Sanatorium for 
Treatment of Tuberculosis. — There shall be established in eastern North 
Carolina, in the manner hereinafter set out, a sanatorium for the treatment of 
persons afflicted with tuberculosis, to be known as the “Eastern North Carolina 
Sanatorium for the Treatment of Tuberculosis.” (1939, c. 325, s. 1.) 


§ 131-77. Control of sanatorium by board of directors.—The control 
of said sanatorium authorized by the provisions of this article shall be vested in 
the board of directors appointed by the Governor of North Carolina under the 
provisions of § 131-62 and their successors in office. (1939, c. 325, s. 2.) 


§ 131-78. Powers of directors as to erection, organization, opera- 
tion, etc., of sanatorium.—The said board of directors are hereby given full 
power and authority, subject to the provisions of this article, to erect, organize, 
operate, supervise, manage and maintain the said Eastern North Carolina Sana- 
torium for the Treatment of Tuberculosis, and there is hereby conferred upon 
the said board with respect to such sanatorium the same duties, powers, privi- 
leges, authority and obligations which the said board now has in connection with 
the operation and management of the North Carolina Sanatorium for the Treat- 
ment of Tuberculosis and the Western North Carolina Sanatorium for the Treat- 
ment of Tuberculosis, including the power to elect a superintendent and prescribe 
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his duties, and to do all things needful in connection with the erection, opera- 
tion, management and control of such sanatorium. (1939, c. 325, s. 3.) 


§ 131-79. Bylaws and regulations.—The said board of directors shall 
make all bylaws and regulations for the government of said sanatorium as shall 
be necessary, among which regulations shall be such as shall make said sana- 
torium as nearly self-supporting as shall be consistent with the purposes of its 
creation al O3O% Cm 325,.S%02) 


§ 131-80. State Treasurer to act as ex officio treasurer of sana- 
torium.— The Treasurer of the State of North Carolina shall be ex officio 
treasurer of said sanatorium and shall keep all accounts of said sanatorium and 
pay out all monies to its credit in the way and manner as now or hereafter may 
be provided by law for the disbursement of funds of the State of North Carolina 
specifically allotted to any institution or for any specified purpose. (1939, c. 325, 
S:10:) 


§ 131-81. Gifts and donations.—The said board of directors are em- 
powered to receive or accept gifts or donations for the benefit of said sanatorium 
which shall be used by said board in their discretion for the purpose of carrying 
out the work for which the sanatorium is established. (1939, c. 325, s. 12.) 


§ 131-82. Compensation of directors.—Each member of the board of 
directors while engaged in attending to the affairs of said sanatorium shall be 


entitled to receive as compensation the sums fixed by the biennial appropriations 
acts. 1939 mc £020, eel oy) 


ARTICLE 10. 
Funds of Deceased Inmates. 


§ 131-83. Applied to debts due by such inmates to such hospitals or 
institutions.—Whenever any funds shall be placed or deposited with the officials 
of any State hospital or other charitable institution by or for any patient or inmate 
thereof, and the person by or for whom such deposit is made dies while a patient 
or inmate of such State hospital or other charitable institution or leaves such in- 
stitution and at the time of such death, or departure, such patient or inmate is in- 
debted to said hospital or other charitable institution for care and maintenance 
while such patient or inmate, the board of directors or trustees of such State hos- 
pital or other charitable institution are hereby authorized, empowered and di- 
rected to apply such deposit, or so much thereof as may be necessary, and which 
may remain in their hands unclaimed for the space of three years after such 
death or departure on and in satisfaction of the indebtedness of such patient or 
inmate, to said State hospital or other charitable institution for said care and 
maintenance. If the whole of such amount so on deposit shall not be required or 
necessary for the payment in full of such indebtedness for such care and mainte- 
nance, the remainder shall continue to be held by said officials, and paid out and 
applied as may be by law required. (1933, c. 352, s. 1.) 


ARTICLE Tih 
Sanatorium for Tubercular Prisoners. 


§ 131-84. Establishment of sanatorium; power and authority of di- 
rectors.—There shall be established at, or as near to as feasible, the North Caro- 
lina Sanatorium for the Treatment of Tuberculosis, a sanatorium for the treat- 
ment of tubercular prisoners or convicts. The board of directors of the North 
Carolina Sanatorium for the Treatment of Tuberculosis shall have the same au- 
thority and power over said sanatorium as they have over the North Carolina 
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Sanatorium for the Treatment of Tuberculosis. (1923, c. 96; 1923, c. 127, s. 2; 
a soz (a) .) 

Editor’s Note—See 1 N. C. Law Rev. 
269, 


§ 131-85. Reports from county physicians or health officers; history 
of case, etc.—The county physician or county health officer of the various 
counties of the State who has examined any prisoner, or convict upon the public 
roads, and has pronounced him to be affected with tuberculosis, is required to 
report such case to the board of directors of the North Carolina Sanatorium for 
the Treatment of Tuberculosis, giving a history of the same and such other facts 
as the board of directors of the North Carolina Sanatorium for the Treatment 
of Tuberculosis may determine in its rules and regulations. (1923, c. 127, s. 3; 


Cibe $67220(b).) 


§ 1381-86. Physician at State Prison and convict camp.—The physician 
in charge of the State Prison or any particular convict camp of State prisoners 
shall make similar reports under similar rules and regulations to the board of di- 
rectors of the North Carolina Sanatorium for the Treatment of Tuberculosis of 
all State prisoners who upon examination by him have been determined to be 
affected with tuberculosis. (1923, ec. 127, s. 4; C. S., s. 7220(c).) 


§ 131-87. Examination by directors of sanatorium; transfer to sana- 
torium.—The board of directors of the North Carolina Sanatorium for the 
Treatment of Tuberculosis, upon receiving such reports, shall examine into the 
condition of these prisoners or convicts, and, if it is determined that such condition 
justifies it, shall direct their transfer from either county authorities, if a county 
prisoner, or the State Prison, if a State prisoner, to the sanatorium herein pro- 
vided. The cost of such transfer, if it is a county prisoner, shall be paid by the 
county from which he is transferred; if a State prisoner, the cost shall be paid by 
the State Prison. If a tuberculous prisoner is thus transferred to the sanatorium, 
the county from which he is sent shall, upon notice from the sanatorium that the 
prisoner has recovered or is in such condition that it would be safe to return him 
to the county, within five days after such notice, send for such prisoner and re- 
turn him to the county from which he was committed. Any failure on the part 
of the county to send for such prisoner as herein provided after such notice shall 
render the county liable for the expenses of maintaining the prisoner. (1923, c. 


Tames io 4 Croats secu (dc), 1927;ucmml 278) 


§ 131-88. Nursing, guarding and disciplining of prisoners.—The 
prison division of the State Prison Department for tuberculous prisoners of Mc- 
Cain, North Carolina, or any other place where a prison division for tuberculous 
prisoners may be established, shall have the same powers, duties, and responsi- 
bilities in the nursing, guarding and disciplining of tuberculous prisoners and 
convicts as it now has as to other prisoners and inmates under its supervision 
andscon rola GLOZ3,uCnl27,. 5.05) Caonmems220(€).2 1949.7 60.1136:°1955, cy 968; 
SLD / = Cr 340, cs5 105) 

Editor’s Note. — The 1949 amendment The 1957 amendment substituted “State 
rewrote this section. Prison Department” for “State Highway 
The 1955 amendment rewrote this sec- | and Public Works Commission.” 
tion and made it applicable to “nursing.” 


§ 131-89. Feeding prison staff; medical and dietetic treatment and 
care of convicts.—The North Carolina Sanatorium for the Treatment of Tu- 
berculosis shall provide food for the prison staff, on the same basis it provides 
food for its own employees, and have the same duties and responsibilities in pro- 
viding medical and dietetic treatment and care of the inmates of said Sanatorium 
for the treatment of tuberculous prisoners or convicts as it had prior to the pas- 
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sage) of thisssection. (1923, "Cul2/,ss ls @ion se 722005) 50140 ea Ll Oreos 


CHIOS Ses) 
Editor’s Note. — This section was re- “on the same basis it provides food for its 
written by the 1949 amendment. own employees,’ and substituted “tuber- 


The 1955 amendment inserted the words culous” for “tubercular.” 


ARTICLE UZ: 
Hospital Authorities Law. 


§ 131-90. Short title.—This article may be referred to as the “Hospital 
Authorities Law.” (1943, c. 780, s. 1.) 

Editor’s Note. — For comment on this 
HtIClemseene lmINcn Carlaw INevmso ee 


§ 131-91. Finding and declaration of necessity.—lIt is hereby declared 
that conditions resulting from the concentration of population in various cities and 
towns of the State having a population of more than seventy-five thousand in- 
habitants require the construction, maintenance and operation of adequate hospi- 
tal facilities for the care of the public health and for the control and treatment of 
epidemics, for the care of the indigent and for the public welfare; that in various 
cities and towns of the State having a population of more than seventy-five thou- 
sand inhabitants, there is a lack of adequate hospital facilities available to the in- 
habitants thereof and that consequently many persons including persons of low 
income are forced to do without adequate medical and hospital care and accom- 
modations; that these conditions cause an increase in and spread of disease and 
crime and constitute a menace to the health, safety, morals and welfare of the 
State and impair economic values; that the aforesaid conditions also exist in 
certain areas surrounding such cities and towns; that these conditions cannot be 
remedied by the ordinary operations of private enterprises; that the providing 
of adequate hospital and medical care are public uses and purposes for which 
public money may be spent and private property acquired; that it is in the public 
interest that adequate hospital and medical facilities and care be provided in such 
concentrated centers of population in order to care for and protect the health and 
public welfare; and the necessity in the public interest for the provision herein- 
after enacted is hereby declared as a matter of legislative determination. (1943, 
Ce/COuS: 25) 


§ 131-92. Definitions.—The following terms, wherever used or referred 
to in this article shall have the following respective meanings, unless a different 
meaning clearly appears from the context: 

(1) “Authority” or “hospital authority” shall mean a public body and a body 
corporate and politic organized in accordance with the provisions of 
this article for the purposes, with the powers and subject to the 
restrictions hereinafter set forth. 

(2) “City” shall mean the city or town having a population of more than 
seventy-five thousand inhabitants (according to the last federal cen- 
sus) which is, or is about to be, included in the territorial boundaries 
of an authority when created hereunder. 

(3) “Council” shall mean the legislative body, council, board of commis- 
sioners, board of trustees, or other body charged with governing the 
city. 

(4) “City clerk” and “mayor” shall mean the clerk and mayor, respectively, 
of the city or the officers thereof charged with the duties customarily 
imposed on the clerk and mayor, respectively. 

(5) “Municipality” shall mean any county, city, town or incorporated vil- 
lage, other than the city as defined above, which is located within or 
partially within the territorial boundaries of an authority. 
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(6) “Commissioner” shall mean one of the members of an authority ap- 
pointed in accordance with the provisions of this article. 

(7) “Government” shall include the State and federal governments and 
any subdivision, agency or instrumentality, corporate or otherwise, 
of either of them. 

(8) “State” shall mean the State of North Carolina. 

(9) “Federal government” shall include the United States of America, the 
federal emergency administration of public works or any agency, 
instrumentality, corporate or otherwise, of the United States of 
America. 

(10) “Hospital project” shall include all real and personal property, build- 
ings and improvements, officers, and community facilities acquired 
or constructed or to be acquired or constructed pursuant to a single 
plan or undertaking to provide adequate hospital facilities and medical 
care for concentrated centers of population, including persons of low 
income. The term “hospital project” may also be applied to the plan- 
ning of the buildings and improvements, the acquisition of property, 
the construction, reconstruction, alteration and repair of the improve- 
ments and all other work in connection therewith. 

(11) “Bonds” shall mean any bonds, interim certificates, notes, debentures, 
or other obligations of the authority issued pursuant to this article. 

(12) “Trust indenture” shall include instruments pledging the revenues of 
real or personal properties but not conveying such properties or con- 
ferring a right to foreclose and cause a sale thereof. 

(13) “Contract” shall mean any agreement of an authority with or for the 
benefit of an obligee whether contained in a resolution, trust in- 
denture, mortgage, lease, bond or other instrument. 

(14) “Real property” shall include lands, lands under water, structures, 
and any and all easements, franchises and incorporeal hereditaments 
and every estate and right therein, legal and equitable, including 
terms for years and liens by way of judgment, mortgage or otherwise. 

(15) “Obligee of the authority” or “obligee” shall include any bondholder, 
trustee or trustees for any bondholders, any lessor demising property 
to the authority used in connection with a hospital project or any 
assignee or assignees of such lessor’s interest or any part thereof, 
and the United States of America, when it is a party to any contract 
with the authority. (1943, c. 780, s. 3.) 


§ 1381-93. Creation of authority.—lIf the council of any city in the State 
having a population of more than seventy-five thousand according to the last 
federal census, shall, upon such investigation as it deems necessary, determine: 

(1) That there is a lack of adequate hospital facilities and medical accom- 
modations from the operations of private enterprises in the city and 
said surrounding area; and/or 

(2) That the public health and welfare, including the health and welfare 
of persons of low income in the city and said surrounding area, 
require the construction, maintenance or operation of public hospital 
facilities for the inhabitants thereof; 

the council shall adopt a resolution so finding (which need not go into any detail 
other than the mere finding) and shall cause notice of such determination to be 
given to the mayor, who shall thereupon appoint, as hereinafter provided, eighteen 
commissioners to act as an authority. Said commission shall be a public body 
and a body corporate and politic upon the completion of the taking of the follow- 
ing proceedings: 

The commissioners shall present to the Secretary of State an application signed 
by them, which shall set forth (without any detail other than the mere recital): 

(1) That the council has made the aforesaid determination after such 
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investigation, and that the mayor has appointed them as commis- 
sioners; 

(2) The name and official residence of each of the commissioners, together 
with a certified copy of the appointment evidencing their right to 
office, the date and place of induction into and taking oath of office, 
and that they desire the hospital authority to become a public body 
and a body corporate and politic under this article; 

(3) The term of office of each of the commissioners ; 

(4) The name which is proposed for the corporation; and 

(5) The location and the principal office of the proposed corporation. 

The application shall be subscribed and sworn to by each of the said commis- 
sioners before an officer authorized by the laws of the State to take and certify 
oaths, who shall certify upon the application that he personally knows the com- 
missioners and knows them to be the officers as asserted in the application, and 
that each subscribed and swore thereto in the officer’s presence. The Secretary 
of State shall examine the application and if he finds that the name proposed for 
the corporation is not identical with that of a person or of any other corpora- 
tion of this State or so nearly similar as to lead to confusion and uncertainty he 
shall receive and file it and shall record it in an appropriate book of record in his 
office. 

When the application has been made, filed and recorded, as herein provided, 
the authority shall constitute a public body and a body corporate and politic under 
the name proposed in the application; the Secretary of State shall make and issue 
to the said commissioners a certificate of incorporation pursuant to this article, 
under the seal of the State, and shall record the same with the application. 

The boundaries of such authority shall include said city and the area within ten 
miles from the territorial boundaries of said city but in no event shall it include 
the whole or a part of any other city nor any area included within the boundaries 
of another authority. In case an area lies within ten miles of the boundaries of 
more than one city such area shall be deemed to be within the boundaries of the 
authority embracing such area which was first established, all priorities to be 
determined on the basis of the time of the issuance of the aforesaid certificates 
by the Secretary of State. After the creation of an authority, the subsequent 
existence within its territorial boundaries of more than one city shall in no way 
affect the territorial boundaries of such authority. 

In any suit, action or proceeding involving the validity or enforcement of or 
relating to any contract of the authority, the authority shall be conclusively deemed 
to have been established in accordance with the provisions of this article upon 
proof of the issuance of the aforesaid certificate by the Secretary of State. A copy 
of such certificate, duly certified by the Secretary of State, shall be admissible in 
evidence in any such suit, action or proceeding, and shall be conclusive proof of 
the filing and contents thereof. (1943, c. 780, s. 4.) 


§ 131-94. Appointment, qualifications, and tenure of commission- 
ers.—An authority shall consist of eighteen commissioners appointed by the 
mayor and he shall designate the first chairman. 

One-third of the commissioners who are first appointed shall be designated by 
the mayor to serve for terms of four years, one-third to serve for terms of eight 
years, and one-third to serve for terms of twelve years respectively from the date 
of their appointment. Thereafter, the term of office shall be three years. A com- 
missioner shall hold office until his successor has been appointed and has qualified. 
Vacancies shall be filled for the unexpired term. In the event of a vacancy or 
vacancies in the membership of the board by expiration of term of office or other- 
wise, the remaining members of the board shall submit to the mayor nominations 
for appointments. The mayor may successively require any number of additional 
nominations, and shall have power to appoint any person so nominated. All such 
vacancies shall be filled from such nominations. A majority of the commissioners 
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shall constitute a quorum. The mayor shall file with the city clerk a certificate of 
the appointment or reappointment of any commissioner and such certificate shall 
be conclusive evidence of the due and proper appointment of such commissioner. 
A commissioner shall receive no compensation for his services but he shall be en- 
titled to the necessary expenses including traveling expenses incurred in the dis- 
charge of his duties. 

When the office of the first chairman of the authority becomes vacant, the au- 
thority shall select a chairman from among its members. An authority shall select 
from among its members a vice-chairman, and it may employ a secretary, techni- 
cal experts and such other officers, agents and employees, permanent and tem- 
porary, as it may require, and shall determine their qualifications, duties and 
compensation. An authority may employ its own counsel and legal staff. An 
authority may delegate to one or more of its agents or employees such powers 
or duties as it may deem proper. (1943, c. 780, s. 5.) 


§ 1381-95. Duty of the authority and commissioners of the au- 
thority.—The authority and its commissioners shall be under a statutory duty 
to comply or to cause compliance strictly with all provisions of this article and 
the laws of the State and in addition thereto, with each and every term, provi- 
sion and covenant in any contract of the authority on its part to be kept or per- 
formed. (1943, c. 780, s. 6.) 


§ 131-96. Interested commissioners or employees. — No commis- 
sioner or employee of an authority shall acquire any interest direct or indirect 
in any hospital project or in any property included or planned to be included in 
any project, nor shall he have any interest direct or indirect in any contract or 
proposed contract for materials or services to be furnished or used in connection 
with any hospital project. If any commissioner or employee of an authority owns 
or controls an interest direct or indirect in any property included or planned to be 
included in any hospital project, he shall immediately disclose the same in writing 
to the authority and such disclosure shall be entered upon the minutes of the au- 
thority. Failure to so disclose such interest shall constitute misconduct in office. 
(OA Sah C.re/ OU See ds) 


§ 131-97. Removal of commissioners.—The mayor may remove a com- 
missioner for inefficiency or neglect of duty or misconduct in office, but only after 
the commissioner shall have been given a copy of the charges against him (which 
may be made by the mayor) at least ten days prior to the hearing thereon and 
had an opportunity to be heard in person or by counsel. 

Any obligee of the authority may file with the mayor written charges that the 
authority is violating willfully any law of the State or any term, provision 
or covenant in any contract to which the authority is a party. The mayor shall 
give each of the commissioners a copy of such charges at least ten days prior to 
the hearing thereon and an opportunity to be heard in person or by counsel and 
shall within fifteen days after receipt of such charges remove any commissioners 
of the authority who shall have been found to have acquiesced in any such willful 
violation. 

If, after due and diligent search, a commissioner to whom charges are required 
to be delivered hereunder cannot be found within the county where the authority 
is located, such charges shall be deemed'served upon said commissioner if mailed 
to him at his last known address as same appears upon the records of the au- 
thority. 

A commissioner shall be deemed to have acquiesced in a willful violation by 
the authority of a law of this State or of any term, provision or covenant con- 
tained in a contract to which the authority is a party, if, before a hearing is held 
on charges against him, he shall not have filed a written statement with the au- 
thority of his objections to, or lack of participation in, such violation. 

In the event of the removal of any commissioner, the mayor shall file in the of- 
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fice of the city clerk a record of the proceedings together with the charges made 
against the commissioners and the findings thereon. (1943, c. 780, s. 8.) 


§ 131-98. Powers of authority.—(a) Powers Generally; Enumeration. 
—An authority shall constitute a public body and a body corporate and politic, 
exercising public powers, and having all the powers necessary or convenient to 
carry out and effectuate the purposes and provisions of this article, including 
the following powers in addition to others herein granted: 

(1) To investigate into hospital, medical and health conditions and into 
the means and methods of improving such conditions ; 

(2) To determine where inadequate hospital and medical facilities exist; 

(3) To study and make recommendations concerning the plan of any city 
or municipality located within its boundaries in relation to the 
problem of providing adequate hospital, medical and nursing facili- 
ties, and the providing of adequate hospital, medical and nursing 
facilities for the inhabitants of such city and area, including persons 
of low income in such city and area; 

(4) To prepare, carry out and operate hospital projects; 

(5) To provide and operate outpatient departments, maternity clinics and 
any other clinics customarily operated in hospitals in metropolitan 
Centense 

(6) To provide teaching and instruction programs and schools for medical 
students, internes, physicians and nurses; 

(7) To provide and maintain continuous resident physician and interne 
medical services; 

(8) To appoint an administrator, a superintendent or matron, and _neces- 
sary assistants, and any and all other employees deemed necessary 
or advisable and fix their compensation, and to remove such ap- 
pointees ; 

(9) To adopt bylaws for the conduct of its business; 

(10) To adopt necessary rules and regulations for the government of 
the authority and its employees; 

(11) To enter into contracts for necessary supplies, equipment or serv- 
ices incident to the operation of its business; 

(12) To appoint such committees or subcommittees as it shall deem advis- 
able, and fix their duties and responsibilities, and to do all things 
necessary in connection with the construction, repair, reconstruction, 
management, supervision, control and operation of its business, in- 
cluding but not limited to the hospital and all departments thereof; 

(13) To accept donations of money, personal property or real estate for 
the benefit of the authority and take title thereto from any person, 
firm, corporation or society desiring to make such donations; 

(14) To determine and regulate the conditions under which the privilege 
of practicing within any hospital operated by the authority may be 
available to physicians, and to promulgate reasonable rules and regu- 
lations governing the conduct of physicians and nurses while on 
duty in said hospital ; 

(15) To establish and maintain a training school for nurses; 

(16) To make rules and regulations governing the admission of patients 
to, and the care, conduct, and treatment of patients in, the hospital; 

(17) To determine whether patients presented to the hospital for treat- 
ment are subjects for charity and to fix the compensation to be paid 
by patients other than those unable to assist themselves; 

(18) To maintain and operate isolation wards for the care and treatment 
of mental, contagious or other similar diseases; 

(19) To provide for the construction, reconstruction, improvement, altera- 
tion or repair of any hospital project or any part thereof ; 
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(22) 


(23) 
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To take over by purchase, lease or otherwise any hospital project 

located within its boundaries undertaken by any government, or by 

any city or municipality located in whole or in part within its 

boundaries ; 

To act as agent for the federal government in connection with the 

acquisition, construction, operation and/or management of a hospital 

project, or any part thereof; 

To arrange with any city or municipality located in whole or in part 

within its boundaries or with a government for the furnishing, plan- 

ning, replanning, installing, opening or closing of streets, roads, 

roadways, alleys, sidewalks or other places or facilities, or for the 

acquisition by such city, municipality, or a government of property, 

options or property rights or for the furnishing of property or serv- 

ices in connection with a project; 

To arrange with the State, its subdivision and agencies, and any 

county, city or municipality of the State, to the extent that it is 

within the scope of each of their respective functions, 

a. To cause the services customarily provided by each of them to 
be rendered for the benefit of such hospital authority and 
b. To provide and maintain parks and sewage, water and other 

facilities adjacent to or in connection with hospital projects 
and to lease or rent any of the dwelling or other accommoda- 
tions or any of the lands, buildings, structures or facilities 
embraced in any hospital project and to establish and revise 
the rents or charges therefor ; 

To purchase, lease, obtain options upon, acquire by gift, grant, be- 

quest, devise, or otherwise any property real or personal or any 

interest therein from any person, firm, corporation, city, municipality, 

or government ; 

To acquire by eminent domain any real property, including improve- 

ments and fixtures thereon; 

To sell, exchange, transfer, assign, or pledge any property real or 

personal or any interest therein to any person, firm, corporation, mu- 

nicipality, city, or government ; ’ 

To own, hold, clear and improve property ; 

To insure or provide for the insurance of the property or opera- 

tions of the authority against such risks as the authority may deem 

advisable ; 

To borrow money upon its bonds, notes, debentures or other evidences 

of indebtedness and to secure the same by pledges of its revenues 

in the manner and to the extent hereinafter provided; 

In connection with any loan by a government, to agree to limitations 

upon the exercise of any powers conferred upon the authority by 

this article; 

To invest any funds held in reserves or sinking funds, or any funds 

not required for immediate disbursement, in property or securities 

in which trustees, guardians, executors, administrators, and others 

acting in a fiduciary capacity may legally invest funds subject to 

their control; 

To sue and be sued; 

To have a seal and to alter the same at pleasure; 

To have perpetual succession ; 

To make and execute contracts and other instruments necessary or 

convenient to the exercise of the powers of the authority; 

To make and from time to time amend and repeal bylaws, rules and 

regulations not inconsistent with this article, to carry into effect 

the powers and purposes of the authority. 
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(b) Exercise of Powers through Agents; Corporate Agents——An authority 
may exercise any or all of the powers herein conferred upon it, either generally 
or with respect to any specific hospital project or projects, through or by an 
agent or agents which it may designate, including any corporation or corpora- 
tions which are or shall be formed under the laws of this State, and for such 
purposes an authority may cause one or more corporations to be formed under 
the laws of this State or may acquire the capital stock of any corporation or 
corporations. Any corporate agent, all of the stock of which shall be owned 
by the authority or its nominee or nominees, may to the extent permitted by 
law exercise any of the powers conferred upon the authority herein. 

(c) Implied Powers.—In addition to all of the other powers herein conferred 
upon it, an authority may do all things necessary and convenient to carry out 
the powers expressly given in this article. 

(d) Certain Provisions Not Applicable to Authority—No provisions with 
respect to the acquisition, operation or disposition of property by other public 
bodies shall be applicable to an authority unless the legislature shall specifically 
so state. (1943, c. 780, s. 9.) 


§ 131-99. Eminent domain.—The authority shall have the right to ac- 
quire by eminent domain any real property, including fixtures and improve- 
ments, which it may deem necessary to carry out the purposes of this article 
after the adoption by it of a resolution declaring that the acquisition of the 
property described therein is in the public interest and necessary for public 
use. The authority may exercise the power of eminent domain pursuant to 
the provisions of either: 


(1) Sections 40-11 to 40-29. 
(2) Any other applicable statutory provisions now in force or hereafter 
enacted for the exercise of the power of eminent domain. 

Property already devoted to a public use may be acquired, provided, that no 
property belonging to any city or municipality or to any government or to any 
religious or charitable corporation may be acquired without its consent and that 
no property belonging to a public utility corporation may be acquired without 
the approval of the commission or other officer or tribunal, if any there be, hav- 
ing regulatory power over such corporation. (1943, c. 780, s. 10.) 


§ 131-100. Zoning and building laws.—All hospital projects of an au- 
thority shall be subject to the planning, zoning, sanitary and building laws, ordi- 
nances and regulations applicable to the locality in which the hospital project is 
situated, (194386780, so 11) 


§ 131-101. Types of bonds.—The authority shall have power and is here- 
by authorized from time to time in its discretion to issue for the purpose only 
of constructing, furnishing and equipping new buildings or additions to existing 
buildings : 

Bonds on which the principal and interest are payable exclusively from the 
income and revenues of the project constructed, furnished and equipped with the 
proceeds of such bonds or with such proceeds together with the proceeds of a 
grant from the federal government to aid in financing, furnishing or equipment 
thereof, provided, however, that the credit of the authority shall not be pledged 
to the payment of such bonds, but such bonds shall be payable only (and the 
bonds shall so state on their face) from the revenues of the designated hospital 
project or projects, and if the authority so determines, shall be additionally se- 
cured by a trust indenture pledging such revenues from such designated hospital 
project or projects. 

Neither the commissioners of the authority nor any person executing the bonds 
shall be liable personally on the bonds by reason of the issuance thereof. 

The bonds and other obligations of the authority (and such bonds and obli- 
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gations shall so state on their face) shall not be a debt of any city or municipality 
located within its boundaries or of the State and neither the State nor any such 
city or municipality shall be liable thereon, nor in any event shall they be pay- 
able out of any funds or properties other than those of the authority. The bonds 
shall not constitute an indebtedness within the meaning of any constitutional or 
statutory debt limitation of the laws of the State. Bonds may be issued under 
this article notwithstanding any debt or other limitation prescribed in any statute. 


(1943 °6.'780,) so-122) 


§ 131-102. Form and sale of bonds.—The bonds of the authority shall 
be authorized by its resolution and shall be issued in one or more series and shall 
bear such date or dates, mature at such time or times, not exceeding sixty years 
from their respective dates, bear interest at such rate or rates, not exceeding 
six per centum (6%) per annum payable semiannually, be in such denomina- 
tions (which may be made interchangeable), be in such form, either coupon or 
registered, carry such registration privileges, be executed in such manner, be 
payable in such medium of payment, at such place or places, and be subject to 
such terms of redemption (with or without premium) as such resolution or its 
trust indenture or mortgage may provide. 


The bonds shall be sold at public sale held after notice published once at least 
ten days prior to such sale in a newspaper having a general circulation in the 
city and in a financial newspaper published in the city of New York, New York, 
or in the city of Chicago, Illinois, and; provided that if no bid is received upon 
such notice which is a legal bid and legally acceptable under such notice, then and 
in that event the bonds may be sold at private sale at any time within thirty days 
after the date for receiving bids given in such notice, provided, however, that such 
bonds may be sold to the federal government at private sale without any public 
advertisement. ‘The bonds may be sold at such price or prices as the authority 
shall determine provided that the interest cost to maturity of the money received 
for any issue of said bonds shall not exceed six per centum (6%) per annum. 

Pending the authorization, preparation, execution or delivery of definitive 
bonds, the authority may issue interim certificates, or other temporary obliga- 
tions, to the purchaser of such bonds. Such interim certificates, or other tempo- 
rary obligations, shall be in such form, contain such terms, conditions and pro- 
visions, bear such date or dates, and evidence such agreements relating to 
their discharge or payment or the delivery of definitive bonds as the authority 
may by resolution, trust indenture or mortgage determine. 


In case any of the officers whose signatures appear on any bonds or coupons 
shall cease to be such officers before the delivery of such bonds, such signatures 
shall, nevertheless, be valid and sufficient for all purposes, the same as if they 
had remained in office until such delivery. 

The authority shall have power out of any funds available therefor to purchase 
any bonds issued by it at a price not more than the principal amount thereof and 
the accrued interest; provided, however, that bonds payable exclusively from the 
revenues of a designated project or projects shall be purchased out of any such 
revenues available therefor. All bonds so purchased shall be canceled. This 
paragraph shall not apply to the redemption of bonds. 

Any provision of any law to the contrary notwithstanding, any bonds, interim 


certificates, or other obligations issued pursuant to this article shall be fully 
femoupolema ClO43e cxn/s0 wSe tls) 


§ 131-103. Provisions of bonds, trust indentures, and mortgages. 
—In connection with the issuance of bonds and/or the incurring of any obliga- 
tion under a lease and in order to secure the payment of such bonds and/or obli- 
gations, the authority shall have power: 

(1) To pledge by resolution, trust indenture, mortgage (subject to the 
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limitations herein imposed), or other contract, all or any part of its 
rents, fees, or revenues. 

(2) To covenant against mortgaging all or any part of its property, real or 
personal, then owned or thereafter acquired, or against permitting 
or suffering any lien thereon. 

(3) To covenant with respect to limitations on its right to sell, lease or 
otherwise dispose of any hospital project or any part thereof, or 
with respect to limitations on its right to undertake additional hos- 
pital projects. 

(4) To covenant against pledging all or any part of its rents, fees and 
revenues to which its right then exists or the right to which may 
thereafter come into existence or against permitting or suffering any 
lien thereon. 

(5) To provide for the release of property, rents, fees and revenues from 
any pledge or mortgage, and to reserve rights and powers in, or the 
right to dispose of, property which is subject to a pledge or mortgage. 

(6) To covenant as to the bonds to be issued pursuant to any resolution, 
trust indenture, mortgage or other instrument and as to the issuance 
of such bonds in escrow or otherwise, and as to the use and disposi- 
tion of the proceeds thereof. 

(7) To covenant as to what other, or additional debt, may be incurred by it. 

8) To provide for the terms, form, registration, exchange, execution and 
authentication of bonds. 


(9) To provide for the replacement of lost, destroyed or mutilated bonds. 

(10) To covenant as to the use of any or all of its property, real or personal. 

(11) To create or to authorize the creation of special funds in which there 
shall be segregated 

. The proceeds of any loan and/or grant; 

b. All of the rents, fees and revenues of any hospital project or 
projects or parts thereof; 

c. Any moneys held for the payment of the costs of operation 
and maintenance of any such hospital projects or as a re- 
serve for the meeting of contingencies in the operation and 
maintenance thereof; 

d. Any moneys held for the payment of the principal and interest 
on its bonds or the sums due under its leases and/or as a 
reserve for such payments; and 

e. Any moneys held for any other reserve or contingencies ; 

and to covenant as to the use and disposal of the moneys held in 
such funds. 


(12) To redeem the bonds, and to covenant for their redemption and to 
provide the terms and conditions thereof. 

(13) To covenant against extending the time for the payment of its bonds 
or interest thereon, directly or indirectly, by any means or in any 
manner. 

(14) To prescribe the procedure, if any, by which the terms of any con- 
tract with bondholders may be amended or abrogated, the amount 
of bonds the holders of which must consent thereto and the man- 
ner in which such consent may be given. 

(15) To covenant as to the maintenance of its property, the replacement 
thereof, the insurance to be carried thereon and the use and disposi- 
tion of insurance moneys. 

(16) To vest in an obligee of the authority the right, in the event of the 
failure of the authority to observe or perform any covenant on its 
part to be kept or performed, to cure any such default and to ad- 
vance any moneys necessary for such purpose, and the moneys so 
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advanced may be made an additional obligation of the authority 
with such interest, security and priority as may be provided in 
any trust indenture, mortgage, lease or contract of the authority 
with reference thereto. 


(17) To covenant and prescribe as to the events of default and terms and 
conditions upon which any or all of its bonds shall become or may 
be declared due before maturity and as to the terms and conditions 
upon which such declaration and its consequences may be waived. 

(18) To covenant as to the rights, liabilities, powers and duties arising 
upon the breach by it of any covenant, condition, or obligation. 

(19) To covenant to surrender possession of all or any part of any hospital 
project or projects the revenue from which has been pledged or 
mortgaged for the purpose of constructing, furnishing, and equipping 
new buildings or additions to existing buildings as provided for in 
this article upon the happening of any event of default (as defined 
in the contract) and to vest in an obligee the right without judicial 
proceeding to take possession and to use, operate, manage and con- 
trol such hospital projects or any part thereof, and to collect and 
receive all rents, fees and revenues arising therefrom in the same 
manner as the authority itself might do and to dispose of the moneys 
collected in accordance with the agreement of the authority with 
such obligee. 

(20) To vest in a trustee or trustees the right to enforce any covenant 
made to secure, to pay, or, in relation to the bonds, to provide for 
the powers and duties of such trustee or trustees, to limit liabilities 
thereof and to provide the terms and conditions upon which the 
trustee or trustees or the holders of bonds or any proportion of 
them may enforce any such covenant. 

(21) To make covenants other than in addition to the covenants herein 
expressly authorized, of like or different character. 

(22) To execute all instruments necessary or convenient in the exercise 
of the powers herein granted or in the performance of its covenants 
or duties, which may contain such covenants and provisions, in ad- 
dition to those above specified, as the government of any purchaser 
of the bonds of the authority may reasonably require. 

(23) To make such covenants and to do any and all such acts and things 
as may be necessary or convenient or desirable in order to secure 
its bonds, or in the absolute discretion of the authority tend to make 
the bonds more marketable; notwithstanding that such covenants, 
acts or things may not be enumerated herein; it being the in- 
tention hereof to give the authority power to do all things in the 
issuance of bonds, in the provisions for their security that are not 
inconsistent with the Constitution of the State and no consent or 
approval of any judge or court shall be required thereof; and pro- 
vided that the authority may not pledge or mortgage the revenue 
from any project excepting one newly constructed, furnished and 
equipped in whole or in part with funds derived or to be derived 
from the sale of bonds secured by such pledge or mortgage. (1943, 
ch 780) S714.) 


§ 131-104. Remedies of an obligee of authority.—An obligee of the 
authority shall have the right in addition to all other rights which may be con- 
ferred on such obligee subject only to any contractual restrictions binding upon 
such obligee: 

(1) By mandamus, suit, action or proceeding in law or equity (all of 
which may be joined in one action) to compel the authority, and the 
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commissioners, officers, agents or employees thereof to perform each 
and every term, provision and covenant contained in any contract 
of the authority, and to require the carrying out of any or all 
covenants and agreements of the authority and the fulfillment of all 
duties imposed upon the authority by this article. 

(2) By suit, action or proceeding in equity to enjoin any acts or things 
which may be unlawful, or the violation of any of the rights of such 
obligee of the authority. (1943, ce. 780, s. 15.) 


§ 131-105. Additional remedies conferrable by mortgage or trust 
indenture.—Any authority shall have power by its trust indenture, mortgage, 
lease or other contract to confer upon any obligee holding or representing a 
specified amount in bonds, lease or other obligations the right upon the happen- 
ing of an “event of default’? as defined in such instrument: 

(1) By suit, action or proceeding in any court of competent jurisdiction 
to obtain the appointment of a receiver of any hospital project of 
the authority or any part or parts thereof, constructed, equipped 
and furnished in whole or in part from funds derived or to be 
derived in whole or in part from the sale of bonds secured by the 
pledge or mortgage of the revenues from such property. If such 
receiver be appointed, he may enter.and take possession of such hos- 
pital project or any part or parts thereof and operate and maintain 
same, and collect and receive all fees, rents, revenues, or other 
charges thereafter arising therefrom in the same manner as the 
authority itself might do and shall keep such moneys in a separate 
account or accounts and apply the same in accordance with the obli- 
gations of the authority as the court shall direct. 

(2) By suit, action or proceeding in any court of competent jurisdiction to 
require the authority and the commissioners thereof to account as 
if it and they were the trustees of an express trust. (1943, c. 780, 
5. aLO9) 


§ 1381-106. Remedies cumulative.—All the rights and remedies herein- 
above conferred shall be cumulative and in addition to all other rights and 
remedies that may be conferred upon such obligee of the authority by law or by 
any contract with the authority. (1943, c. 780, s. 17.) 


§ 131-107. Limitations on remedies of obligee.—No interest of the 
authority in any property, real or personal, shall be subject to sale by the fore- 
closure of a mortgage thereon, either through judicial proceedings or the ex- 
ercise of a power of sale contained in such mortgage. All property of the au- 
thority shall be exempt from levy and sale by virtue of an execution, and no 
execution or other judicial process shall issue against the same. No judgment 
against the authority shall be a charge or lien upon its property, real or per- 
sonal. (1943, c. 780, s. 18.) 


§ 131-108. Contracts with federal government.—lIn addition to the 
powers conferred upon the authority by other provisions of this article, the au- 
thority is empowered to borrow money and/or accept grants from the federal 
government for or in aid of the construction of any hospital project which such 
authority is authorized by this article to undertake, to take over any land ac- 
quired by the federal government for the construction of a hospital project, to 
take over or lease or manage any hospital project constructed or owned by the 
federal government, and to these ends, to enter into such contracts, mortgages, 
trust indentures, leases or other agreements that the federal government shall 
have the right to supervise and approve the construction, maintenance and opera- 
tion of such hospital project. It is the purpose and intent of this article to au- 
thorize every authority to do any and all things necessary to secure the financial 
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aid and the co-operation of the federal government in the construction, mainte- 
nance and operation of any hospital project which the authority is empowered 
by this article to undertake. (1943, c. 780, s. 19.) 


§ 131-109. Security for funds deposited by authority. — The au- 
thority may by resolution provide that all moneys deposited by it shall be se- 
cured 

(1) By obligations of the United States or of the State of a market value 
equal at all times to the amount of such deposits or 
(2) By any securities in which trustees, guardians, executors, administra- 
tors and others acting in a fiduciary capacity may legally invest 
funds within their control or 
(3) By an undertaking with such sureties as shall be approved by the au- 
thority faithfully to keep and pay over upon the order of the au- 
thority any such deposits and agreed interest thereon, 
and all banks and trust companies are authorized to give any such security 
for such deposits. (1943, c. 780, s. 20.) 


§ 131-110. Tax exemptions.—The authority shall be exempt from the 
payment of any taxes or fees to the State or any subdivisions thereof, or to any 
officer or employee of the State or any subdivision thereof. The property of an 
authority shall be exempt from all local and municipal taxes and for the purposes 
of such tax exemption, it is hereby declared as a matter of legislative determina- 
tion that an authority is and shall be deemed to be a municipal corporation. 
Bonds, notes, debentures and other evidences of indebtedness of an authority 
are declared to be issued for a public purpose and to be public instrumentalities 
and, together with interest thereon, shall be exempt from taxes when same are 
held by the federal government or by any purchaser from the federal government 
or anyone acquiring title from or through such purchaser. (1943, c. 780, s. 21.) 


§ 131-111. Reports.—The authority shall at least once a year file with 
the mayor of the city an audit report by a certified public accountant of its 
activities for the preceding year, and shall make any recommendations with refer- 
ence to any additional legislation or other action that may be necessary in order 
to carry out the purposes of this article. (1943, c. 780, s. 22.) 


§ 131-112. Certificate of public convenience and necessity prereq- 
uisite to exercise of power of eminent domain; powers of Utilities 
Commission.—Notwithstanding any finding of public convenience and necessity, 
either in general or specific, by the terms of this article, the right of eminent 
domain shall not be exercised unless and until a certificate of public convenience 
and necessity for such project has been issued by the Utilities Commission of 
North Carolina, and the proceedings leading up to the issuing of such certificate 
of public convenience and necessity, and the right to appeal therefrom shall as 
near as may be follow the proceedings now provided by law for obtaining such a 
certificate under the Motor Vehicle Carrier Act, and said rights are hereby ex- 
pressly reserved to all interested parties in said proceedings. In addition to the 
powers now granted by law to the Utilities Commission of North Carolina, the 
said Utilities Commission is hereby vested with full power and authority to 
investigate and examine all projects set up or attempted to be set up under the 
provisions of this article and determine the question of the public convenience 
and necessity for said project. (1943, c. 780, s. 23.) 


§ 131-113. Exemption from the Local Government Act, and from 
the County Fiscal Control Act.—The authority shall be exempt from the 
operation and provisions of chapter 60 of the Public Laws of 1931 (codified as 
§§ 159-1 et seq., and 160-409 to 160-412), known as the “Local Government 
Act,” and the amendments thereto and from §§ 153-114 to 153-141, known as 
the “County Fiscal Control Act,’ and the amendments thereto. (1943, c. 
780, s. 24.) 

Gio 
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§ 131-114. Appropriations by city and county.—The governing body 
of any city or county in which the authority is located may appropriate each year, 
not exceeding five per cent of its general fund for the improvement, maintenance 
or operation of any public hospital or hospital project constructed, maintained, 
or operated by or to be constructed, maintained or operated by an authority, 
and moneys so appropriated and paid to a hospital authority by a city or munici- 
pality shall be deemed a necessary expense of such city or municipality. (1943, 
C- 760, S620) 

Local Modification.—City of Charlotte: 
1955.00" tacit: 


§ 131-115. Conveyance, lease or transfers of property by a city or 
municipality to an authority.—Any city or municipality in order to provide 
for the construction, reconstruction, improvement, repair or management of any 
hospital or hospital project, or in order to accomplish any of the purposes of 
this article may, with or without consideration or for a nominal consideration, 
lease, sell, convey or otherwise transfer to an authority, within the territorial 
boundaries of which such city or municipality is wholly or partly located, any 
real, personal or mixed property including, but not limited to, any existing 
hospital or hospital project as a going concern or otherwise, and including the 
assignment and transfer of any part of or all money, choses in action and other 
assets used or held for the use of such hospital or hospital project, and in con- 
nection with any such transaction the authority involved may accept such lease, 
transfer, assignment and conveyance and bind itself to the performance and 
observation of any agreements and conditions attached thereto. (1943, c. 780, 


g20.) 


§ 131-116. Article controlling.—Insofar as the provisions of this article 
are inconsistent with the provisions of any other law, the provisions of this arti- 
cle shall be controlling, provided that nothing in this article shall prevent any 
municipality from establishing, equipping, and operating a hospital or hospitals 
or improving or extending existing hospitals and hospital facilities under the 
provisions of its charter or any general law other than this article. (1943, c. 
VesOh, Coase 

Local Modification. — Craven and city 
of New Bern: 1943, c. 780, s. 29; Wayne 
and city of Goldsboro: 1947, c. 969. 


§ 131-116.1. Article applicable to city of High Point.—All the pro- 
visions of this article shall apply to the city of High Point, Guilford County, 
North Carolina, as fully as if the population of such city exceeded seventy-five 
thousand (75,000) inhabitants. (1947, c. 349.) 


ArTIcLE 13. 
Medical Care Commission and Program of Hospital Care. 


§ 131-117. North Carolina Medical Care Commission.—There is here- 
by created a State agency to be known as “The North Carolina Medical Care 
Commission,” which shall be composed of twenty members nominated and ap- 
pointed as follows: 

Three members shall be nominated by the Medical Society of the State of 
North Carolina; one member by the North Carolina Hospital Association; one 
member by the North Carolina Dental Society; one member by the North 
Carolina Nurses’ Association; one member by the North Carolina Pharmaceu- 
tical Association, and one member by the Duke Foundation, for appointment by 
the Governor. 

Ten members of said Commission shall be appointed by the Governor and se- 
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lected so as to fairly represent agriculture, industry, labor, and other interests 
and groups in North Carolina. In appointing the members of said Commission, 
the Governor shall designate the term for which each member is appointed. Four 
of said members shall be appointed for a term of one year; four for a term of two 
years; four for a term of three years; five for a term of four years; and thereaf- 
ter, all appointments shall be for a term of four years. All vacancies shall be filled 
by the Governor for the unexpired term. The Commissioner of Public Welfare, 
and the State Health Director shall be ex officio members of the Commission, 
without voting power. 

The Commission shall elect, with the approval of the Governor, a chairman 
and a vice-chairman. All members, except the Commissioner of Public Welfare, 
and the State Health Director shall receive a per diem of seven dollars ($7.00) 
and necessary travel expenses. (1945, c. 1096; 1957, c. 1357, s. 17.) 

Editor’s Note. — The 1957 amendment, State Board of Health” in the third and 
effective January 1, 1958, substituted “State fourth paragraphs. 

Health Director? for “secretary of the 


§ 131-118. Commission authorized to employ executive secretary. 
—The North Carolina Medical Care Commission is authorized and empowered 
to employ, subject to the approval of the Governor, an executive secretary, and to 
determine his or her salary under the provisions of the Personnel Act. The 
executive secretary may employ such additional persons as may be required to 
carry out the provisions of this article, subject to approval of the Commission, 
and the provisions of the Personnel Act. Office space for the Commission shall 
be provided by the Board of Public Buildings and Grounds, in Raleigh. (1945, 
c. 1096.) 


§ 131-119. Contribution for indigent patients.—The North Carolina 
Medical Care Commission, in accordance with rules and regulations promulgated 
by the Commission, is hereby authorized and empowered to contribute not ex- 
ceeding one dollar and fifty cents ($1.50) per day for each indigent patient hos- 
pitalized in any hospital approved by it, excluding patients eligible for payments 
for medical care in behalf of needy aged individuals, in behalf of a dependent 
child or dependent children and in behalf of the permanently and totally disabled. 
The balance of the costs remaining after the contribution made by the North 
Carolina Medical Care Commission may be provided by the county or city hav- 
ing responsibility for the care of such indigent patient, or from other sources. 
The Commission shall promulgate rules and regulations for determining the in- 
digency of the persons hospitalized and the basis upon which hospitals and 
health centers shall qualify to receive the benefits of this section. 

For the purpose of carrying out the provisions of this section, there is hereby 
appropriated from the general fund to the North Carolina Medical Care Com- 
mission for the fiscal year ending June thirtieth, one thousand nine hundred and 
forty-six, the sum of five hundred thousand dollars ($500,000.00) ; and for the 
fiscal year ending June thirtieth, one thousand nine hundred and forty-seven, the 
sum of five hundred thousand dollars ($500,000.00), provided that the benefits 
of this section shall apply only to hospitals publicly owned, or operated by chari- 
table, nonprofit, nonstock corporations, and on and after July Ist, 1949, the 
benefits of this section shall apply only to hospitals publicly owned, or owned and 
operated by charitable, nonprofit, nonstock corporations, and to such privately 
owned and operated hospitals as may be approved by the North Carolina Medical 
Care Commission; and provided further that these appropriations provided in 
this section shall not be available until all provisions of section twenty-three and 
one-half of the committee substitute for house bill number eleven, the general 
appropriations bill of one thousand nine hundred and forty-five, relating to the 
emergency salary for the public school teachers and State employees shall have 
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been completely and fully provided for. (1945, c. 1096; 1947, c: 933, s. 1; 
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Editor’s Note. — The 1947 amendment 
struck out the words “owned and’ for- 
merly appearing before the words “op- 
erated by charitable’ near the middle of 
the second paragraph. It also inserted in 
said paragraph the provision as to benefits 
on and after July 1, 1949. 
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§ 131-120 
1951, 


The first 1951 amendment inserted in 
the second paragraph the words “and to 
such privately owned and operated hos- 
pitals as may be approved by the North 
Carolina Medical Care Commission.” The 
second 1951 amendment rewrote the first 
sentence. 


131-120. Construction and enlargement of local hospitals.—The 
North Carolina Medical Care Commission is hereby authorized and empowered 
to begin immediate surveys of each county in the State to determine: 

(1) The hospital needs of the county or area; 

(2) The economic ability of the county or area to support adequate hospital 

Service; 

(3) What assistance by the State, if any, is necessary to supplement all 
other available funds, to finance the construction of new hospitals and 
health centers, additions to existing hospitals and health centers, and 
necessary equipment to provide adequate hospital service for the 
citizens of the county or area; 

and to report this information, together w ith its recommendations, to the Gover- 
nor, who shall transmit this report to the next session of the General Assembly 
for such legislative action as it may deem necessary to effectuate an adequate 
State-wide hospital program. 

The North Carolina Medical Care Commission is hereby authorized and em- 
powered to act as the agency of the State of North Carolina for the purpose 
of setting up and administering any State-wide plan for the construction and 
maintenance of hospitals, public health centers and related facilities, and to re- 
ceive and administer any funds which may be provided by the General Assembly 
of North Carolina and/or by the Congress of the United States for such pur- 
pose; and the Commission, as such agency of the State of North Carolina with 
the advice of the State Advisory Council set up as hereinafter provided, shall 
have the right to promulgate such State-wide plans for the construction and 
maintenance of hospitals, medical centers and related facilities, or such other 
plans as may be found desirable and necessary in order to meet the requirements 
and receive the benefits of any federal legislation with regard thereto. The said 
Commission shall be authorized to receive and administer any funds which may 
be appropriated by any act of Congress or of the General Assembly of North 
Carolina for the construction of hospitals, medical centers and related activities 
or facilities, which may at any time in the future become available for such pur- 
poses; said Commission shall be further authorized to receive and administer 
any other federal funds, or State funds, which may be available, in the further- 
ance of any activity in which the Commission is authorized and empowered to 
engage under the provisions of this article establishing said Commission, and 
in connection therewith the Commission is authorized to adopt such rules and 
regulations as may be necessary to carry out the intent and purposes of this 
article; to adopt such reasonable and necessary standards with reference there- 
to as may be proper to fully co-operate with the Surgeon General or other agency 
or department of the United States with the appproval of the federal advisory 
council in the use of funds provided by the federal government, and at all times 
make such reports and give such information to the Surgeon General or other 
agency or department of the United States as may be required. 

The Governor is hereby authorized and empowered to set up and establish a 
State Advisory Council to the North Carolina Medical Care Commission, to 
consist of five members, who shall each serve for a term of four years, with the 
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right on the part of the Governor to fill vacancies for unexpired terms, said 
council to include representatives of nongovernment organizations or groups, 
and of State agencies, concerned with the operation, construction, or utilization 
of hospitals or medical centers, or allied facilities, which advisory council, when 
set up by the Governor, shall advise with the North Carolina Medical Care Com- 
mission with respect to carrying out the purposes and provisions of this article. 
The members of the State Advisory Council to the North Carolina Medical Care 
Commission shall receive a per diem of seven dollars ($7.00) and necessary 
travel expenses except that this shall not apply to members of the State Advisory 
Council to the North Carolina Medical Care Commission who are representa- 
tives of a State agency or department and who receive a regular salary paid by 
appropriations to their agency or department; but such representatives of such 
State agencies or departments shall be entitled to necessary subsistence and 
travel expenses. 

The North Carolina Medical Care Commission and the said State Advisory 
Council set up by the Governor as herein authorized, shall be fully authorized 
and empowered to do all such acts and things as may be necessary, to authorize 
the State of North Carolina to receive the full benefits of any federal laws which 
are or may be enacted for the construction and maintenance of hospitals, health 
centers or allied facilities. 

Out of the funds appropriated and made available by the State, the North 
Carolina Medical Care Commission shall make grants-in-aid to counties, cities, 
towns and subdivisions of government to acquire real estate and construct there- 
on hospital facilities, including the reconstruction, remodeling or addition to any 
hospital facilities which have been or may be acquired by such municipalities or 
subdivisions of government for use as community hospitals. The appropriations 
and funds made available by the State shall be allocated, apportioned and granted 
for the purposes above set forth and for such other related objects or purposes as 
shall be determined in each case by the North Carolina Medical Care Commis- 
sion in accordance with the standards, rules and regulations as determined, 
adopted and promulgated by the North Carolina Medical Care Commission. The 
North Carolina Medical Care Commission may furnish financial and other types 
of aid and assistance to any nonprofit hospital owned and operated by a corpo- 
ration or association, no part of the net earnings of which inures, or may law- 
fully inure, to the benefit of any private shareholder or individual, upon the same 
terms and conditions as such aid and financial assistance is granted to munici- 
palities and subdivisions of government: Provided, that hospitals now in the 
course of construction and approved by the North Carolina Medical Care Com- 
mission and the appropriate federal authority shall be entitled to receive financial 
assistance on the same basis as any hospital of the same classification and type 
that may be hereafter constructed and approved by the North Carolina Medical 
Care Commission and the appropriate federal authority. 

Out of funds that may be made available to the North Carolina Medical Care 
Commission on or after July 1, 1951, by federal grants-in-aid or out of funds 
so made available by virtue of an act of the Congress of the United States popu- 
larly referred to as the Hill-Burton Act or out of funds made available by any 
other federal act, and consistent with and in conformity with said Hill-Burton 
Act, or any other federal act by which said funds may be made available to said 
Commission, the North Carolina Medical Care Commission shall appropriate, 
pay over to and make available to the North Carolina Sanatorium for the Treat- 
ment of Tuberculosis any sum that may be necessary not exceeding five hundred 
thousand dollars ($500,000.00) to supplement the appropriation heretofore made 
by the State of North Carolina for the building, construction, furnishing and 
equipping of a new unit which shall be used, governed and operated in accord- 
ance with plans to be agreed upon by the North Carolina Sanatorium for the 
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Treatment of Tuberculosis and the University of North Carolina to the end 
that services may be rendered for the diagnosis and treatment of tuberculosis 
and other respiratory and related diseases. 

The North Carolina Medical Care Commission may make available to any 
eligible hospital, sanatorium, clinic, or other medical facilities for the treatment 
of disease operated by the State of North Carolina or under its direction and 
control, or under the direction and control of any of its agencies or institutions, 
any unallocated federal sums or balances remaining after all grants-in-aid for 
local approvable projects made by the said Commission have been completed, 
disbursed or encumbered for all objects for which such grants-in-aid are avail- 
able and for which said unallocated balances remain. (1945, c. 1096; 1947, c. 
O33 Sst Ob TAN 949 cra O Zee i cml densee Le) 


Editor’s Note. — The 1947 amendment The 1949 amendment rewrote the first 
added to the second paragraph following paragraph following paragraph (3). 
paragraph (3) the sentence as to per diem The 1951 amendment added the last two 
and travel expenses. It also rewrote the last paragraphs. 
paragraph. 


§ 131-121. Medical and other students; loan fund.—The North Caro- 
lina Medical Care Commission is hereby authorized and empowered, in accord- 
ance with such rules as it may promulgate, to make loans to students who may 
wish to become physicians, dentists, pharmacists, or nurses and who are ac- 
cepted for enrollment in any standard school or college giving approved courses 
in medicine, dentistry, pharmacy or nursing, and is approved by the Commis- 
sion provided such student or students shall agree, that upon graduation and 
being duly licensed, to practice medicine, dentistry, pharmacy or nursing in some 
rural area of North Carolina for at least four years. Rural area, for the purpose 
of this section, shall mean any town or village having less than 2,500 population 
according to the last decennial census, or area outside and around such towns 
or villages. Such loans shall bear such rate of interest as may be fixed by the 
Commission, not to exceed four per cent (4%) per annum. 

For the purpose of carrying out the provisions of this section, there is hereby 
appropriated from the general fund for the fiscal year ending June thirtieth, one 
thousand nine hundred and forty-six, to the North Carolina Medical Care Com- 
mission the sum of fifty thousand dollars ($50,000.00). The State Treasurer 
shall set up on his records an account to which shall be deposited said amount, 
and from which withdrawals shall be made upon vouchers made by the State 
Auditor upon request of the North Carolina Medical Care Commission, This 
appropriation shall not lapse at the end of any biennium, but shall remain avail- 
able for the purposes herein stated. 

For the purpose of encouraging medical students and student nurses to spe- 
cialize in psychiatry, and to extend the provisions of this section and to provide 
sufficient funds to accomplish the purposes of this paragraph, there is hereby 
allocated out of the appropriations contained in chapter 1165 of the 1953 Session 
Laws for Student Loan Fund in section 1 under Title VI-16(2), for each year 
of the 1953-1955 biennium, the sum of fifty thousand dollars ($50,000.00). 
Loans provided for in this paragraph shall be made only to students in the 
Schools of Medicine and Nursing who are specializing in psychiatry upon the 
following express conditions and limitations: 

(1) Loans shall be made only to medical students specializing in psychiatry 
and student nurses who are specializing in psychiatry and who are en- 
rolled in or engaged in training at the Duke University Medical 
School, Durham, North Carolina; the Bowman Gray Medical School 
at Winston-Salem, North Carolina; or at the Medical School of the 
University of North Carolina at Chapel Hill. Loans shall be made 
only to bona fide residents of this State. 
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(2) No loan shall be made to any one person in excess of two thousand dol- 
lars ($2,000.00) for each scholastic year, not to exceed four years. 

(3) Under rules promulgated by the North Carolina Medical Care Com- 
mission, any loans made hereunder shall be canceled on the basis of 
a credit of the amount of one year’s loan for each year of satisfactory 
service performed as a member of Staff of the State Hospital at But- 
ner, the State Hospital at Goldsboro, the State Hospital at Morgan- 
ton, or the State Hospital at Raleigh. Loans or any parts thereof 
not so canceled shall be repaid by the borrower and shall bear in- 
terest at the rate of four per cent (4%) per annum. 

The North Carolina Medical Care Commission is hereby authorized and em- 
powered to establish and promulgate rules and regulations fixing fair and rea- 
sonable standards, systems and plans whereby physicians, dentists, pharmacists, 
and nurses receiving loans under this section shall receive a credit on the prin- 
cipal and/or interest of such loan in an amount fixed by such Commission for 
each year, or other period of time as fixed by regulation, of practicing his or her 
profession in a rural area as defined in this section. (1945, c. 1096; 1947, c. 933, 
cece 49 (Cm tOlLD 1953 ecu Z22y) 


Editor’s Note. — The 1947 amendment  agraph. 
rewrote the first paragraph to make it ap- The 1953 amendment inserted the pro- 
plicable to students who may wish to be- visions as to loans to students specializing 
come dentists, pharmacists or nurses. in psychiatry. 


The 1949 amendment added the last par- 


§ 131-121.1. Graduate students in sociology and psychology; loan 
fund.—The North Carolina Medical Care Commission is hereby authorized and 
empowered in accordance with such rules as it may promulgate to make loans to 
students who wish to do graduate work in the field of sociology or psychology 
and who are enrolled in or accepted for enrollment in the appropriate graduate 
school of Duke University, Durham, North Carolina; Wake Forest College, 
Winston-Salem, North Carolina; or the University of North Carolina at Chapel 
Hill, North Carolina. Loans shall be made only to bona fide residents of this 
State and no loan shall be made to any one student in excess of two thousand 
dollars ($2,000.00) for each scholastic year. Under rules promulgated by the 
North Carolina Medical Care Commission any loan made hereunder shall be 
cancelled on the basis of a credit of the amount of one year’s loan for each year 
of satisfactory service performed as a member of the Staff of the State Hospital 
at Butner, the State Hospital at Goldsboro, the State Hospital at Morganton, 
or the State Hospital at Raleigh. Loans or any part thereof not so cancelled 
shall be repaid by the borrower and shall bear interest at the rate of four per cent 
(4%) per annum. Any appropriation made in furtherance of the program set 
forth in G. §. 131-121 shall likewise be used for the purpose of providing loans 
made pursuant to the provisions of this section. (1957, c. 1425.) 


§ 131-122. Expansion of medical school of the University of North 
Carolina.—In order to carry forward the State-wide plan of hospital and medi- 
cal care, the board of trustees of the University of North Carolina, by and with 
the approval of the Governor and the North Carolina Medical Care Commis- 
sion is hereby authorized and empowered to expand the two-year medical school 
of the University of North Carolina into a standard four-year medical school. 
The North Carolina Medical Care Commission is authorized and directed to 
make a complete survey of all factors involved in determining the location of the 
expanded medical school, giving especial attention to the advantages and disad- 
vantages of locating said school in one of the large cities of the State, and shall 
render a report of their findings to the Governor and board of trustees of the 
University of North Carolina: Provided that no action shall be taken under 
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this provision of this section, other than the work of the Commission, until a 
survey has been made and a report submitted to the Governor and Medical Care 
Commission by the Rockefeller Foundation or some other accredited agency with 
experience in the field of surveying large areas in connection with medical edu- 
cation and medical care. The report of such agency is to be submitted to the 
Governor and the Medical Care Commission in a reasonable time in advance of 
the report of the Governor and the Commission to the board of trustees. (1945, 
c. 1096.) 


§ 131-123. Appropriations for expenses of the North Carolina Medi- 
cal Care Commission. — In order to provide funds for the expenses of the 
North Carolina Medical Care Commission, there is hereby appropriated from the 
general fund for the fiscal year ending June thirtieth, one thousand nine hundred 
and forty-six, the sum of fifty thousand dollars ($50,000.00) and for the fiscal 
year ending June thirtieth, one thousand nine hundred and forty-seven, the sum 
of fifty thousand dollars ($50,000.00). (1945, c. 1096.) 


§ 131-124. Medical training for negroes.—The North Carolina Medi- 
cal Care Commission shall make careful investigation of the methods for provid- 
ing necessary medical training for negro students, and shall report its findings to 
the next session of the General Assembly. In addition to the benefits provided by 
§ 116-110, the North Carolina Medical Care Commission is hereby authorized 
to make loans to negro medical students from the fund provided in § 131-121, 
subject to such rules, regulations, and conditions as the Commission may pre- 
scribe. (1945, c. 1096.) 


§ 131-125. Acceptance of gifts, grants and donations.—The North 
Carolina Medical Care Commission is hereby authorized and empowered to ac- 
cept and administer gifts, grants, or donations which may be made by the fed- 
eral government or by any person, firm, or corporation for the purpose of carry- 
ing out the objects of this article, provided the acceptance of such gifts, grants, 
or donations shall be made without requiring the surrender of authority or con- 
trol in the administration thereof by the North Carolina Medical Care Commis- 
sion, (1945, c. 1096.) 


§ 131-126. Hospital care associations.—The North Carolina Medical 
Care Commission is hereby authorized to encourage the development of group 
insurance plans, the Blue Cross plan, and other plans which provide for insurance 
for the public against the costs of disease and illness. (1945, c. 1096.) 


PNRTICLE LSA 
Hospital Licensing Act. 


§ 131-126.1. Definitions and distinctions.—As used in this article: 
(1) Hospital—‘“Hospital” means an institution devoted primarily to the 
rendering of medical, surgical, obstetrical, or nursing care, which 
maintains and operates facilities for the diagnosis, treatment or care 
of two or more nonrelated individuals suffering from illness, injury 
or deformity, or where obstetrical or other medical or nursing care 
is rendered over a period exceeding twenty-four hours. 

The term “hospital” for clarification purposes, includes, but not by 
way of limitation, an institution that receives patients and renders 
for them diagnostic, medical, surgical and nursing care; and “hos- 
pital” means also an allied institution that provides for patients diag- 
nostic, medical, surgical and nursing care in branches of medicine 
such as obstetric, pediatric, orthopedic, and eye, ear, nose, and throat 
and cardiac services, and in the diagnosis and treatment of mental 
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and neurological ailments, and in the diagnosis and treatment and 
care Of chronic diseases and transmissible diseases. 

(2) Same; Welfare Institution Distinguished—The term “hospital” as 
used in this article does not apply to a “welfare institution,” the pri- 
mary purpose of which is to provide domiciliary and/or custodial 
care to its residents, and it does not apply to an infirmary which such 
institution may maintain to provide medical and nursing care for its 
residents. 

Further to distinguish a “hospital” from a “welfare institution,” 
as the term is used in this article, the latter means orphanages; penal 
and correctional institutions; homes for the county or city poor, aged, 
and infirm; nursing homes for the mentally and physically infirm; 
homes for the aged; and convalescent and rest homes; and homes 
for pregnant women who require public assistance and/or custodial 
care or obstetrical and nursing care in such home, or nursing care 
prior to or subsequent to delivery in a “hospital.” 

(3) Convalescent Home.—The Commission shall have all of the power and 
authority to license a (nursing) convalescent home as the same is 
hereinafter defined, and all of the powers, duties and provisions of 
this article, with respect to hospitals, shall apply equally and to the 
same effect with respect to a (nursing) convalescent home, but noth- 
ing in this article shall be construed as identifying, defining or clas- 
sifying a (nursing) convalescent home as a hospital or the equiva- 
lent of a hospital. For the purpose of this article, a “convalescent 
home’”’ is defined as an institution, however named, which is adver- 
tised, announced, or maintained for the express or implied purpose 
of providing nursing or convalescent care for three or more unrelated 
persons. A “‘convalescent home” is a home for chronic or convales- 
cent patients who, on admission, are not as a rule, acutely ill and 
who do not usually require special facilities, such as an operating 
room, X-ray facilities, laboratory facilities, and obstetrical facilities. 
A “convalescent home” provides care for persons who have remedial 
ailments or other ailments, for which medical and nursing care is 
indicated; who, however, are not sick enough to require general hos- 
pital care. Nursing care is their primary need, but they will require 
continuing medical supervision. 

(4) Same; Home for the Aged and Infirm Distinguished—A “home for 
the aged and infirm,” usually designated as a boarding home, as dis- 
tinguished from a “convalescent home” is a place for the care of aged 
and infirm persons whose principal need is a home with such shel- 
tered, custodial, and nursing care as their age and infirmities require. 
In such homes, medical care is only occasional or incidental, such as 
may be required in the home of any individual or family for persons 
who are aged and infirm. The residents of such homes will not, as 
a rule, have remedial ailments or other ailments for which continuing 
skilled planned medical and nursing care is indicated. A major factor 
which distinguishes these homes is that the residents may be given 
congregate services as distinguished from the individualization of 
medical care required in “patient” care. A person may be accepted for 
sheltered or custodial care because of a disability which does not re- 
quire continuing planned medical care, but which does make him un- 
able to maintain himself in individual living arrangements. “ 

In further distinguishing between a “convalescent home” on the 
one hand and a “home for the aged and infirm” on the other, it is 
recognized that a “convalescent home” is not a place for the care of 
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aged and infirm persons whose principal need is‘'a home with such 
custodial and sheltered care as their age and infirmities require. In 
such convalescent homes medical care is not merely occasional and 
incidental, such as may be required in the home of any individual or 
family. The residents of these convalescent homes will, as a rule, have 
remedial ailments, or other ailments, for which continuing planned 
medical and skilled nursing care is indicated. A major factor which 
distinguishes these convalescent homes is that the residents will re- 
quire the individualization of medical care required in “patient’’ care. 
(5) Person.—‘Person” means any individual, firm, partnership, corpora- 
tion, company, association, or joint stock association; and includes 
any trustee, receiver, assignee or other similar representative thereof. 
(6) Governmental unit—‘‘Govermental unit” means the State or any 
county, municipality, or other political subdivision or any depart- 
ment, division, board or other agency of any of the foregoing. 
(7) Commission.—‘Commission” means the North Carolina Medical Care 
Commission as established by §§$ 131-117 to 131-126, as amended, 
and as the same may be hereafter amended. (1947, c. 933, s. 6; 1949, 
920, saplem oo CaO0U.s) 
Editor’s Note. — The 1949 amendment The 1955 amendment inserted  subdi- 
rewrote subdivisions (1) and (2). visions (3) and (4). 


§ 1381-126.2. Purpose.—The purpose of this article is to provide for the 
development, establishment and enforcement of basic standards: 

(1) For the care and treatment of individuals in hospitals and 

(2) For the construction, maintenance and operation of such hospitals, 
which, in the light of existing knowledge, will ensure safe and ade- 
quate treatment of such individuals in hospitals, provided, that noth- 
ing in this article shall be construed as repealing any of the provi- 
sions of article 27 of chapter 130 of the General Statutes of North 
Carolinammod7 6 C,0900.65- 209) 

Editor’s Note. — Chapter 130 was re- private hospitals and educational institu- 
written by Session Laws 1957, c. 1357, and __ tions by the State Board of Health, is now 
the subject matter of former article 27, covered by § 130-170. 
which dealt with regulation of sanitation in 


§ 131-126.3. Licensure.—After July lst, 1947, no person or govern- 
mental unit, acting severally or jointly with any other person or governmental 
unit shall establish, conduct or maintain a hospital in this State without a license. 


(1947, Cu I33 sin) 


§ 131-126.4. Application for license.—Licenses shall be obtained from 
the Commission. Applications shall be upon such forms and shall contain such 
information as the said Commission may reasonably require, which may include 
affirmative evidence of ability to comply with such reasonable standards, rules 
and regulations as may be lawfully prescribed hereunder. (1947, c. 933, s. 6; 
POGOe CeO Z0AS 3) 


Editor’s note. — The 1949 amendment ing to license fee accompanying applica- 
struck out the former last sentence relat- tion. 


§ 131-126.5. Issuance and renewal of license.—Upon receipt of an 
application for license, the Commission shall issue a license if it finds that the ap- 
plicant and hospital facilities comply with the provisions of this article and the 
regulations of the said Commission. Each such license, unless sooner suspended 
or revoked, shall be renewable annually without charge upon filing of the license, 
and approval by the Commission, of an annual report upon such uniform dates 
and containing such information in such form as the Commission shall prescribe 
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by regulation. Fach license shall be issued only for the premises and persons or 
governmental units named in the application and shall not be transferable or 
assignable except with the written approval of the Commission. Licenses shall 
be posted in a conspicuous place on the licensed premises as prescribed by regu- 
lation of the said Commission. (1947, c. 933, s. 6; 1949, c. 920, s. 4.) 

Editor’s Note—The 1949 amendment, formerly following the word “license” the 
struck out the words “and the license fee’ first time it appears in the section. 


§ 131-126.6. Denial or revocation of license; hearings and review. 
—The Commission shall have the authority to deny, suspend or revoke a license 
in any case where it finds that there has been a substantial failure to comply with 
the provisions of this article or the rules, regulations or minimum standards 
promulgated under this article. 

Such denial, suspension, or revocation shall be effected by mailing to the ap- 
plicant or licensee by registered mail, or by personal service of, a notice setting 
forth the particular reasons for such action. Such denial, suspension, or revoca- 
tion shall become effective thirty days after the mailing or service of the notice, 
unless the applicant or licensee, within such thirty-day period shall give written 
notice to the Commission requesting a hearing, in which case the notice shall 
be deemed to be suspended. If a hearing has been requested, the applicant or 
licensee shall be given an opportunity for a prompt and fair hearing before the 
Commission. At any time at or prior to the hearing, the Commission may rescind 
the notice of denial, suspension or revocation upon being satisfied that the rea- 
sons for the denial, suspension, or revocation have been or will be removed. 
On the basis of any such hearing, or upon default of the applicant or licensee 
the determination involved in the notice may be affirmed, modified, or set aside, 
by the Commission. A copy of such decision, setting forth the finding of facts 
and the particular reasons for the decision shall be sent by registered mail, or 
served personally upon, the applicant or licensee. The decision shall become 
final thirty days after it is so mailed or served, unless the applicant or licensee, 
within such thirty-day period, appeals the decision to the court, pursuant to § 
131-126.14 hereof. 

The procedure governing hearings authorized by this section shall be in ac- 
cordance with rules promulgated by said Commission with the advice of the 
hospital advisory council. A full and complete record shall be kept of all pro- 
ceedings, and all testimony shall be reported but need not be transcribed unless 
the decision is appealed pursuant to § 131-126.14 hereof. A copy or copies of 
the transcript may be obtained by an interested party on payment of the cost 
of preparing such copy or copies. Witnesses may be subpoenaed By either party 
and shall be allowed fees at a rate prescribed by the aforesaid rules. (1947, c. 
POOuS Os) 


§ 131-126.7. Rules, regulations and enforcement.—The Commission 
with the advice of the hospital advisory council, shall adopt, amend, promulgate 
and enforce such rules, regulations and standards with respect to the different 
types of hospitals to be licensed hereunder as may be designed to further the 
accomplishment of the purposes of the article. (1947, c. 933, s. 6.) 


§ 131-126.8. Effective date of regulations.—Any hospital which is in 
operation at the time of promulgation of any applicable rules or regulations or 
minimum standards under this article shall be given a reasonable time, not to 
exceed one year from the date of such promulgation, within which to comply 
with such rules and regulations and minimunm standards. (1947, c. 933, s. 6.) 


§ 131-126.9. Inspections and consultations. — The Commission shall 
make or cause to be made such inspections as it may deem necessary. The Com- 
mission may delegate to any State officer, agent, board, bureau or division of 
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State government authority to make such inspections as the Commission may 
designate and according to rules and regulations promulgated by the Commission. 
The Commission may revoke such delegated authority in its discretion and make 
its own inspections according to the powers granted hereunder. The Commis- 
sion may prescribe by regulations that any licensee or prospective applicant de- 
siring to make specified types of alteration or addition to its facilities or to con- 
struct new facilities shall before commencing such alteration, addition or new 
construction, submit plans and specifications therefor to the Commission for 
preliminary inspection and approval or recommendations with respect to com- 
pliance with the regulations and standards herein authorized. (1947, c. 933, s. 6.) 


§ 131-126.10. Hospital advisory council.—The Commission may ap- 
point a hospital advisory council which shall consist of the executive secretary of 
the Commission who shall serve as chairman ex officio, the Commissioner of the 
State Board of Public Welfare, ex officio, the State Health Director, ex officio, 
the Superintendent of Mental Hygiene, ex officio, and the following: One or more 
individuals of recognized ability in the field of hospital administration; one or 
more individuals of recognized ability in the fields of medicine and surgery, nurs- 
ing, welfare, public health, architecture, or allied professions in the field of 
health; one or more individuals with broad* civic interests representing con- 
sumers of hospital services. 

In each of these three aforesaid groups, members shall be appointed for terms 
of one, two, three and four years respectively, and their successors shall be ap- 
pointed for terms of four years, except when appointed to complete an unex- 
pired term. Members whose terms expire shall hold office until appointment of 
their successors. The members of the hospital advisory council to the North 
Carolina Medical Care Commission shall receive a per diem of seven dollars 
($7.00) and necessary travel expenses except that this shall not apply to mem- 
bers of the hospital advisory council who are representatives of a State agency 
or department and who receive a regular salary paid by appropriations to their 
agency or department; but such representatives of such state agencies or de- 
partments shall be entitled to necessary subsistence and travel expenses. (1947, 
C933) 8) OS 1195S Ameer 307, sil.) 

Editor’s Note.——The 1957 amendment “State Health Officer” in the first para- 
substituted “State Health Director’ for graph. 


§ 131-126.11. Functions of hospital advisory council; meetings.— 

The hospital advisory council shall have the following responsibilities and duties: 

(1) To consult and advise with the Commission in matters of policy affect- 

ing administration of this article, and in the development of rules, 
regulations and standards provided for hereunder. 

(2) To review and make recommendations with respect to rules, regulations 
and standards authorized hereunder prior to their promulgation by 
the Commission as specified herein. 

The council shall meet not less than once each year, and additionally at the 
call of the chairman or at the request of any five of its members. (1947, c. 933, 


s. 6.) 


§ 131-126.12. Information confidential.—Information received by the 
Commission through filed reports, inspection, or as otherwise authorized under 
this article, shall not be disclosed publicly in such manner as to identify in- 
dividuals or hospitals, except in a proceeding involving the question of licensure 
or the denial, suspension or revocation of a license. (1947, c. 933, s. 6.) 


§ 131-126.13. Annual report of Commission.—The Commission shall 


prepare and publish an annual report of its activities and operations under 
this article: ¥( 1947) cr 933.es) 69} 
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§ 131-126.14. Judicial review. — Any applicant or licensee who is dis- 
satisfied with the decision of the Commission as a result of the hearing provided 
in § 131-126.6 may, within thirty (30) days after the mailing or serving of 
notice of the decision as provided in said section, file a notice of appeal to the 
superior court in the office of the clerk of the superior court of the county in 
which the hospital is located or to be located, and serve a copy of said notice 
of appeal upon the Commission. Thereupon the Commission shall promptly 
certify and file with the court a copy of the record and decision, including the 
transcript of the hearings on which the decision is based. Findings of fact by 
the Commission shall be conclusive unless contrary to the weight of the evidence 
but upon good cause shown the court may remand the case to the Commission 
to take further evidence, and the Commission may thereupon make new or modi- 
fied findings of facts or decision. The court shall have power to affirm, modify 
or reverse the decision of the Commission and either the applicant or licensee 
or the Commission may appeal to the Supreme Court. Pending final disposition 
of the matter the status quo of the applicant or licensee shall be preserved, ex- 
cept as the court shall otherwise order in the public interest. (1947, c. 933, s. 6.) 


§ 131-126.15. Penalties. — Any person establishing, conducting, man- 
aging, or operating any hospital without a license shall be guilty of a misde- 
meanor, and upon conviction thereof shall be liable to a fine of not more than 
fifty dollars ($50.00) for the first offense and not more than five hundred dol- 
lars ($500.00) for each subsequent offense, and each day of a continuing viola- 
tion after conviction shall be considered a separate offense. (1947, c. 933, s. 6.) 


§ 131-126.16. Injunction.—Notwithstanding the existence or pursuit of 
any other remedy, the Commission may, in the manner provided by law, main- 
tain an action in the name of the State for injunction or other process against 
any person or governmental unit to restrain or prevent the establishment, con- 
duct, management or operation of a hospital without a license. (1947, c. 933, 


s. 6.) 


§ 131-126.17. Article not applicable to §$ 122-72 to 122-75. — 
The provisions of this article shall not apply to $$ 122-72 through 122-75, in- 
clusive, of the General Statutes, which give to the State Board of Public Welfare, 
in addition to other responsibilities, authority to license privately owned and 
operated hospitals for the mentally disordered. (1947, c. 933, s. 6; 1949, c. 
2OsSeZo 

Editor’s Note. — The 1949 amendment 
rewrote this section. 


ARTICLE 13B. 


Additional Authority of Subdivisions of Government to Finance Hospital 
Facilities. 


§ 131-126.18. Definitions.—As used in this article: 

(1) “Municipality” means any county, city, town or other political subdivi- 
sion of this State, or any hospital district created pursuant to article 
13C of chapter 131 of the General Statutes. 

(2) “Municipal” means pertaining to a municipality as herein defined. 

(3) “Hospital facility” means any type of hospital, clinic or public health 
center, housing or quarters for local public health departments, in- 
cluding relating facilities such as laboratories, out-patient depart- 
ments, nurses’ home and training facilities, and central service 
facilities operated in connection with hospitals. 

(4) “Nonprofit association” means any corporation or association, no part 
of the net earnings of which inures or may lawfully inure to the bene- 
fit of any private shareholder or individual. 


Spel 
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(5) “Governing authority of hospital district’? means the board of county 
commissioners of any county in which there is located wholly within 
the boundaries of the county a hospital district created under the 
provisions of article 13C of chapter 131 of the General Statutes. 
(1947 902,933.45; 563 11949) “Gc, 766; scnele2, 4.) 


Editor’s Note. — The 1949 amendment 
added at the end of subdivision (1) the 
words “or any hospital district created 
pursuant to article 13C of chapter 131 of 
the General Statutes.” It inserted in sub- 
division (3) the words “housing or quarters 
for local public health departments.” It 
also added subdivision (5). 

Use of Funds for Hospital “Buildings.” 
—Where the resolution of the county com- 
missioners in submitting to a vote the 
question of issuing bonds for a public hos- 


later found that a surplus will remain af- 
ter the erection and equipment of the main 
hospital building, such surplus may be used 
for the purpose of erecting on the hospital 
grounds a home for nurses, technicians and 
others engaged in essential employment 
incidental to the proper operation of the 
hospital. Worley v. Johnston County, 231 
N. C. 592, 58 S. E. (2d) 99 (1950). 

Applied in Rex Hospital v. Wake County 
Board, of Com’rs, 239 «Ni. Ciai2; 7oe see 
(2d) 892 (1954). 


pital uses the word “buildings,” and it is 


§ 131-126.19. Purpose.—lIt is the purpose of this article to confer addi- 
tional authority upon municipalities for the furnishing of hospital, clinic and 
similar services to the people of this State, through the construction, operation, 
and maintenance of hospital facilities and otherwise; and to this end to authorize 
municipalities to co-operate with other public and private agencies and with each 
other, and to accept assistance from agencies of this State or the federal govern- 
ment or from other sources. This article shall be liberally construed to effect 


these purposes. (1947, c. 933, s. 6.) 


§ 1381-126.20. General powers of municipalities in the construc- 
tion, acquisition, operation and maintenance of hospital facilities. — 
(a) In addition to authority provided by existing laws, every municipality is au- 
thorized, out of any appropriations or other moneys made available for such pur- 
poses, to construct, operate, and maintain hospital facilities. For such purposes 
the municipality may use any available property that it may now or hereafter 
own or control and may, by purchase, grant, gift, devise, lease, condemnation or 
otherwise, acquire real or personal property or any interest therein. The munic- 
ipality may make reasonable charges for the use of any such hospital facilities or 
may make them available without charge to such classes of persons as it con- 
siders necessary or desirable to carry out the purposes of this article. 

(b) Any municipality may, by purchase, gift, devise, lease, condemnation or 
otherwise, acquire any existing hospital facilities. 

(c) Any municipality may enter into a contract or other arrangement with any 
other municipality or other public agency of this or any other state or of the 
United States or with any individual, private organization or nonprofit associa- 
tion for the provision of hospital, clinic, or similar services. Pursuant to such 
contract or other arrangement, the municipality may pay for such services cut of 
any appropriations or other moneys made available for such purposes. A mu- 
nicipality may lease any hospital facilities to any nonprofit association on such 
terms and subject to such conditions as will carry out the purposes of this ar- 
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Applied in Rex Hospital v. Wake County 
Boardsoi Com rs eecsoUN. Casion70.SeE. 
(2d) 892 (1954). 


Stated in Trustees of Watts Hospital v. 
Board of Com’rs) 227 N.C. 604, 58) sae 
(2d) 696 (1950). 


§ 131-126.21. Board of managers; county hospital authority.— 
(a) Vesting Authority in Municipal Officer, Board or Other Agency. — Any 
authority vested by this article in the municipality for the planning, establish- 
ment, construction, maintenance or operation of hospital facilities may be vested 
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by resolution of the governing body of the municipality in an officer or board or 
other municipal agency whose powers, duties, compensation, and tenure shall be 
prescribed in the resolution; provided, however, that the expense of such plan- 
ning, establishment, construction, maintenance or operation shall be a responsi- 
bility of the municipality. 

(b) Board of County Commissioners May Establish Hospital Authority in 
Any County with Membership Representation from Town or City.—The board 
of county commissioners of any county may elect to establish a county hospital 
authority. wich snallsberdesionatedsby*thestitle or namenof:) 2.20. 4. 2. yw 
County Hospital Authority,’ which shall consist of seven members, six of whom 
shall be appointed by the board of county commissioners and shall be composed 
of men and women representing the various dominant or primary interests of the 
county. Two of said members shall be appointed for a term of three years, two for 
a term of four years and two for a term of five years, and thereafter the term of 
office of each successor member shall be five years. In making said appointments 
the board of county commissioners of any county electing to establish a hospital 
authority under this subsection shall appoint three members of the said authority, 
who shall be residents of a town or city of said county, and three members who 
shall be residents of said county, or of cities or towns in said county other than 
the cities or towns in which the three other members appointed under this sub- 
section reside. The seventh member of said authority shall be a member of the 
board of county commissioners of said county who shall serve in the capacity of 
a member at large, and whose term of office shall be commensurate with his term 
of office as a member of the board of county commissioners, and said member 
shall serve ex officio and because of his position as a member of the board of 
county commissioners. All vacancies in the office or position of a member of said 
hospital authority by death, resignation or otherwise shall be filled by appoint- 
ments made by the board of county commissioners of said county and shall be 
for the unexpired term of the member causing said vacancy. No member of 
said hospital authority shall be eligible to succeed himself or herself except in 
cases where the appointment is made for an unexpired term. Any authority 
vested in a county by virtue of article 13B of chapter 131 of Volume 3B of the 
General Statutes or any authority or power that may be exercised by a hospital 
authority under G. S. 131-98 of article 12 of chapter 131, and as described and 
granted in said section, may be vested by resolution of the board of county com- 
missioners of such county in the county hospital authority herein authorized, 
which such power and authority shall be applicable to the whole area of the 
county, and in addition to the purposes described in the statutes and articles here- 
tofore referred to such power and authority shall also be exercised and delegated 
for the planning, establishment, construction, maintenance or operation of hospital 
facilities, clinics, public health centers, housing or quarters for local public health 
departments and centers, laboratories, outpatient departments and clinics, nurses’ 
home and training facilities, and any and all services, including central service 
facilities operated in connection with such hospitals, clinics, laboratories and 
other facilities. The said county hospital authority, however, shall exercise only 
such powers and duties as are prescribed in the resolution of the board of county 
commissioners granting and vesting such authority and powers in said county 
hospital authority, and the said board of county commissioners of said county 
shall fix in said resolution the compensation, travelling and other expenses, if 
any, which shall be paid to each member of said county hospital authority; pro- 
vided, however, that the expenses of such planning, establishment, construction 
or operation of all the hospital facilities named and mentioned in this subsection 
Bi mpesastespotsiviity= Ol wsaid county LO4 A cy 933,506 -" 1959" 82710; «sack; 
Gr1303)) 

Editor’s Note. — The first 1955 amend- second 1955 amendment made changes in 
ment added subsection (b), and the _ the third sentence of the subsection. 
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Session Laws 1955, c. 710, s. 2, provided: 
“This act, authorizing the establishment 
of a county hospital authority, shall not be 
construed to repeal any other legislation 
or laws which authorize the appointment 
of a governing authority of a hospital by 
some other manner and by different proc- 
esses of machinery than herein provided, 
and this act shall be construed to be en- 
abling legislation, auxiliary to and supple- 
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mentary to, as well as in addition to, any 
and all other legislation providing for the 
management of the appointment of man- 
agers or trustees or other forms of govern- 
ing authorities of hospitals and clinics.” 

Cited in Trustees of Watts Hospital v. 
Board of Com/’rs, 2319.Ne ©. 6045 5Saommue 
(2d) 696 (1950); Rex Hospital v. Wake 
County Board of Com’rs, 239 N. C. 312, 79 
S. E. (2d) 892 (1954). 


§ 131-126.22. Appropriations and taxation. — (a) The governing 
body of any municipality having power to appropriate and raise money is hereby 
authorized to appropriate and to raise by taxation and otherwise sufficient moneys 
to carry out the provisions and purposes of this article. 

(b) Notwithstanding any constitutional limitation or limitation provided by 
any general or special law, taxes may be levied by the governing body of a mu- 
nicipality for the special purposes of this article, for which special approval 
is hereby given, provided that the levy of such taxes shall be approved by the 
vote of a majority of the qualified voters of such municipality who shall vote on 
the question of levying such taxes in an election held for such purpose. Such 
election as to counties may be held at the same time and in the same manner as 
elections held under the provisions of article 9 of chapter 153 of the General 
Statutes, the same being designated as the County Finance Act, beginning with 
§ 153-69 of the General Statutes and sections following, or such election as to 
cities and towns may be held under the Municipal Finance Act, the same being 
article 28 of chapter 160 of the General Statutes, beginning with § 160-377 of 
the General Statutes and sections following, or said elections may be held at any 
time fixed by the governing body of the municipality. (1947, c. 933, s. 6; 1949, 
C497, So 33) 

Editor’s Note. — The 1949 amendment 
rewrote the proviso at the end of the first 
sentence of subsection (b). See § 153-92.1. 


§ 131-126.23. Financing cost of construction, acquisition and im- 
provement; bond issues.—(a) The cost of planning and acquiring, establish- 
ing, developing, constructing, enlarging, improving, or equipping any hospital 
facility or the site thereof may be paid for by appropriation of moneys available 
therefor or wholly or partly from the proceeds of the sale of bonds or other ob- 
ligations of the municipality as the governing body of the municipality shall de- 
termine. For such purposes a county may issue general obligation bonds, as au- 
thorized by the County Finance Act, the same being article 9 of chapter 153 of 
the General Statutes and a city or town as authorized by the Municipal Finance 
Act, the same being subchapter III of chapter 160 of the General Statutes and 
consisting of articles 25, 26, 27, 28, 29, 30, 31 and 32 of chapter 160 of the Gen- 
eral Statutes, and any municipality may issue revenue bonds as authorized by 
article 34 of chapter 160 of the General Statutes, the same being designated as 
the Revenue Bond Act of 1938. 

(b) Notwithstanding any limitations provided by the Constitution or by any 
general or special law as to the amount of bonds or obligations that may be is- 
sued, a municipality may issue bonds or obligations in excess of any such limita- 
tions for the purposes authorized by this article; provided, that such amount in 
excess of such constitutional limitation is referred to and approved by a major- 
ity of the qualified voters of said municipality voting in an election on such ques- 
tion. 

(c) Notwithstanding any constitutional limitation or limitation provided by 
any general or special law, taxes may be levied by the governing body of a mu- 
nicipality for the purpose of financing the cost of operation, equipment and 
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maintenance of any hospital facility authorized by this article; and the special 
approval of the General Assembly is hereby given for the levying of taxes for 
such purposes; provided, that the levy of such taxes shall be approved by the 
vote of a majority of the qualified voters of such municipality who shall vote on 
the question of levying such taxes in an election held for such purpose. 
The rate or amount of such taxes for which a levy may be made hereunder shall 
be determined by the governing body of the municipality; and a ballot shall be 
furnished to each qualified voter at said election, which ballot may contain the 
words “For Hospital Facility Maintenance Tax (Briefly stating any other perti- 
nent information),’ and “Against Hospital Facility Maintenance Tax (Briefly 
stating any other pertinent information),” with squares in front of each prop- 
sition, in one of which squares the voter may make a cross mark (X); but any 
other form of ballot containing adequate information and properly stating the 
question to be voted upon shall be construed as being in compliance with this 
subsection. Such election as to counties may be held at the same time and in the 
same manner as elections held under article 9 of chapter 153 of the General 
Statutes, the same being designated as the County Finance Act, beginning with 
§ 153-69 of the General Statutes and sections following, or such election as to 
cities and towns may be held under the Municipal Finance Act, the same being 
article 28 of chapter 160 of the General Statutes, beginning with § 160-377 
of the General Statutes and sections following, or said elections may be held at 
any time fixed by the governing body of the municipality. The question of levy- 
ing a tax for the operation and maintenance of hospital facilities as provided by 
this subsection may be submitted at the same time the question of issuing bonds 
is submitted as provided in this article or the question of a levy of taxes for 
operation and maintenance purposes may be submitted in a separate election 
according to the discretion and judgment of the governing body of the municipal- 
ity. (1947, c. 933, s. 6; 1949, c. 497, s. 6.) 


Editor’s Note. — The 1949 amendment narily may expend unallocated nontax 


rewrote the proviso at the end of the first 
sentence of subsection (c). See § 153-92.1. 
For brief comment on the amendment, see 
Dia Nene we bawelveve 454. 

The enlargement of a county hospital is 
a public purpose for which a county ordi- 


moneys on hand without vote of the peo- 
ple. Rider v. Lenoir County, 236 N. C. 
620, 73 S. FE. (2d) 913 (1952). 

Quoted in Trustees of Watts Hospital v. 
Board of Conrrs, $231 N.C. 604; 58°S. E. 
(2d) 696 (1950). 


§ 131-126.24. Condemnation. — In the condemnation of property au- 
thorized by this article, the municipality shall proceed in the manner provided in 
chapter 40 of the General Statutes of North Carolina, or the charter of the mu- 
nicipality. For the purpose of making surveys and examinations relative to 
any condemnation procedures, it shall be lawful to enter upon any land doing no 
unnecessary damage. Notwithstanding the provisions of any other statute or of 
any applicable municipal charter, the municipality may take possession of any 
property to be condemned at any time after commencement of the condemnation 
procedure. The municipality shall not be precluded from abandonment of the 
condemnation of any such property in any case where possession thereof has not 


been taken. (1947, c. 933, s. 6.) 


§ 131-126.25. Federal and State aid.—(a) Every municipality or non- 
profit association is authorized to accept, receive, receipt for, disburse and ex- 
pend federal and State moneys and other moneys, public or private, made avail- 
able by grant, loan, gift or devise, to accomplish, in whole or in part, any 
of the purposes of this article. All federal moneys accepted under this section 
shall be accepted and expended by a municipality or nonprofit association upon 
such terms and conditions as are prescribed by the United States and as are con- 
sistent with State law; and all State moneys accepted under this section shall be 
accepted and expended by the municipality or nonprofit association upon such 
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terms and conditions as are prescribed by the State and/or North Carolina Med- 
ical Care Commission. Unless otherwise prescribed by the agency from which 
such moneys were received, the chief financial officer of the municipality shall, on 
its behalf, deposit all moneys received pursuant to this section and shall keep 
them in separate funds designated according to the purposes for which the 
moneys were made available, in trust for such purposes. 

(b) Out of funds made available by the State, the North Carolina Medical 
Care Commission shall make grants-in-aid, as provided in this subsection, to mu- 
nicipalities and/or nonprofit associations to acquire real estate and construct 
thereon hospital facilities, including the reconstruction, remodeling or addition to 
any hospital facilities which have been or may be acquired by such municipal- 
ities and/or nonprofit associations for use as community hospitals. The amount 
of State funds to be granted hereunder shall be determined in each case by the 
North Carolina Medical Care Commission in accordance with standards, rules 
and regulations as determined by the North Carolina Medical Care Commission. 

Application for a grant under this subsection shall be made to the North 
Carolina Medical Care Commission by any municipality, acting separately or 
with one or more other municipalities, or by any nonprofit association, on such 
forms and in such manner as may be prescribed by the North Carolina Medical 
Care Commission. The North Carolina Medical Care Commission may establish 
such reasonable requirements for approval as it deems necessary or desirable to 
effectuate the purposes of this article. The North Carolina Medical Care Com- 
mission shall give preference to applications in accordance with their priority in 
the hospital construction program established pursuant to the Federal Hospital 
Survey and Construction Act. (1947, c. 933, s. 6.) 


§ 131-126.26. Municipal aid. — If the governing body of any mu- 
nicipality determines that the public interest and the interests of the mu- 
nicipality will be served by aiding another municipality or municipalities or 
a nonprofit association or nonprofit associations to provide physical facilities 
for furnishing hospital, clinic, or similar services to the people of the mu- 
nicipality, such municipality, may render such aid by gift of real or personal prop- 
erty, or lease or loan thereof with or without rental or charge, or by gift of 
money, or loan thereof with or without interest. For the purpose of raising 
money to be given or loaned as aforesaid, such municipality shall have 
power to levy taxes as provided in § 131-126.22 and to issue general obligation 
bonds as provided in § 131-126.23, as though such taxes were to be levied and 
such bonds were to be issued to finance hospital facilities owned by the 
municipality. No bonds shall be issued under this section, however, except for 
the construction of new buildings, the expansion, remodeling and alteration of 
existing buildings, and the equipment of buildings, or for one or more of said 
purposes. For the purpose of applying the provisions of the County Finance 
Act and the Municipal Finance Act to bonds authorized by this section, the bonds 
shall be deemed to be bonds issued to finance public buildings owned by 
the municipality issuing the bonds. The special approval of the General As- 
sembly is hereby given for the levying of the taxes authorized by this section, in- 
cluding taxes sufficient to pay the principal of and the interest on bonds issued 
under this section. The proceeds of the sale of such bonds may be expended 
by the municipality that issues them or by the municipality or municipalities or 
nonprofit association or nonprofit associations in aid of which the bonds are is- 
sued, as may be determined by the governing body of the municipality that is- 
sued the bonds. If any building for which bonds are issued under this section 
shall, prior to the final date of maturity of the bonds, cease for 90 days or more 
to be used for the purpose of furnishing hospital, clinic, or similar services to 
the people of the municipality that issued the bonds, or ceased to be owned by a 
municipality or a nonprofit association, the municipality that issued the bonds 
shall be entitled to recover from the owners of such building, or from their 
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predecessors entitled since the date of the bonds issued for such building, the 
amount of such bonds remaining outstanding and unpaid. Such right of recov- 
ery shall, however, be subordinate to any claim of the United States on account 
of aid in financing such building. Any municipality that grants aid under this 
section may require assurance from the grantee that the grantee will furnish hos- 
pital, clinic, or similar services during a specified period to the people of the mu- 
nicipality that grants such aid. Such assurance may be given by lease, deed of 
trust, mortgage, contract to convey, lien, trust indenture, or other means. (1947, 
Gn consmOs 195] scullajece ia) 


Editor’s Note. — The 1951 amendment  nicipality. Trustees of Watts Hospital v. 
rewrote this section. Boardmo te Com: come CmmOO4s mo Smoot. 
Title to Hospital. — By virtue of this (2d) 696 (1950). 
section the acquisition of title to a hos- Cited in Rex Hospital v. Wake County 
pital by the county is not a condition prec- Board of Com’rs, 239 N. C. 312, 79 S. E. 
edent to the extension of aid by the mu- (2d) 892 (1954). 


§ 131-126.27. Joint operations. — All powers, privileges and authority 
granted to any municipality by this article may be exercised and enjoyed jointly 
with any other municipality. To this end any two or more municipalities may 
enter into agreements with each other for the acquisition, construction, improve- 
ment, maintenance, or operation of hospital facilities. Such agreement may pro- 
vide for: 

(1) The appointment of a board, composed of representatives of the par- 
ties to the agreement, to supervise and manage such hospital tacili- 
ties: 

(2) The authority and duties of such board and the compensation of its 
members ; 

(3) The proportional share of the costs of acquisition, construction, im- 
provement, maintenance, or operation of the hospital facilities and 
the provision of funds therefor ; 

(4) Duration, amendment, and termination of the agreement and the dis- 
position of property on its termination; and 

(5) Such other matters as are necessary or desirable in the premises. (1947, 


Cr O35 eS. On) 


§$ 131-126.28. Public purpose; county and municipal purpose.—The 
acquisition of any land or interest therein pursuant to this article, the planning, 
acquisition, establishment, development, construction, improvement, maintenance, 
equipment, operation, and regulation of hospital facilities and the exercise of any 
other powers herein granted to municipalities, to be severally or jointly exer- 
cised, are hereby declared to be public and governmental functions, exercised for 
a public purpose, and matters of public necessity; and in the case of any county, 
are declared to be county functions and purposes as well as public and 
governmental; and in the case of any municipalities other than a county, are de- 
clared to be municipal functions and purposes as well as public and governmental. 
All land and other property and privileges acquired and used by or on behalf 
of any county or other municipality in the manner and for the purpose enumer- 
ated in this article shall and are hereby declared to be acquired and used for 
public and governmental purposes as a matter of public necessity, and for county 
or municipal purposes, respectively. (1947, c. 933, s. 6.) 


§ 131-126.29. Implied incidental powers. — In addition to the general 
and special powers conferred by this article, every municipality is authorized to 
exercise such powers as are necessarily incidental to the exercise of such general 
and special powers. All powers granted by this article to municipalities are spe- 
cifically declared to be granted to the counties of this State, any other statute to 
the contrary notwithstanding. (1947, c. 933, s. 6.) 
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§ 131-126.30. Short title—The article may be cited as the “Municipal 


Hospital FacilitiesAct.” = (1947,1¢3.933;05:86.) 


ARTICLE 13C. 


Creation of Hospital Districts with Authority to Issue Bonds and Levy Taxes 
for Hospital Purposes. 


§ 131-126.31. Petition for formation of hospital district; hearing. 
—Upon receipt of a petition, signed by at least five hundred of the qualified 
voters of the territory described in such petition, praying that such territory be 
created into a hospital district, the North Carolina Medical Care Commission, 
with the approval of the board of county commissioners of the county in which 
such proposed hospital district is located, shall cause notice to be given by posting 
at the courthouse door, and at three public places in such proposed hospital dis- 
trict, and by three weekly publications in a newspaper circulating in such pro- 
posed hospital district, that on a date to be named in such notice, which shall not 
be earlier than twenty days after the first posting and publication of such notice, 
it will hold a public hearing at a designated place within the proposed hospital 
district or some designated place within the county in which the district is to be 
created, upon the question of creating a hospital district comprising the terri- 
tory described in such petition and set forth in such notice, and that any tax- 
payer or other interested person may appear and be heard at the time and place 
set forth in such notice. 

Such petition shall set forth: 


(1) A description of the territory to be embraced within the proposed dis- 
ELICU; 
(2) The names of all municipalities or parts thereof located within the area, 
(3) The names of all publicly owned hospitals located within the area, 
(4) The purpose or purposes sought to be accomplished by the creation of 
the proposed district, and 
(5) The name of the proposed district. 
At the time and place set forth in the notice of hearing on such petition, the 
North Carolina Medical Care Commission, or its duly authorized representative, 


shall hear all interested persons and may adjourn the hearing from time to time. 
(1949, .c..766;.5: foigl953;50-91 049 esane) 


Editor’s Note—The 1953 amendment 
changed the required signers of the peti- 
tion from ‘‘not less than one hundred citi- 
zens” to “at least five hundred of the 
qualified voters’, inserted the second para- 
graph and made other changes. 

This article as amended is constitutional. 
Williamson v. Snow, 239 N. C. 493, 80 
SAE (2d) 262 (1954): 

Article Does Not Unlawfully Delegate 


clothe the Medical Care Commission with 
the power to hear and determine whether a 
hospital is needed in a particular area and 
whether it is advisable to create a hospital 
district in the manner prescribed and au- 
thorized by this article, as amended, in 
order to meet such need, is not an unlawful 
delegation of legislative power. William- 
son v. Snow, 239 N. C. 493, 80 S. E. (2d) 
262 (1954). 


Legislative Power to Commission. — To 


§ 131-126.32. Result of hearing; name of district; limitation of ac- 
tions.—If, after such hearing, the North Carolina Medical Care Commission 
shall deem it advisable to create such hospital district, it shall adopt a resolution 
creating such district, determining that the residents of all the territory to be in- 
cluded in such district will be benefited by the creation of such district; and de- 
fining the territory comprising such district, which shall be either the territory 
described in such petition or a part of such territory; provided, however, that 
all the territory embraced in a hospital district shall be located in one county; 
and provided, further, that no municipality or part thereof shall be included in 
any hospital district unless the governing body of such municipality shall have 
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approved thereof by resolution and shall have filed with the North Carolina Med- 
ical Care Commission a certified copy of such resolution. Each hospital district 
so created shall be designated by the North Carolina Medical Care Commission 
Seki tna Astin as Sere Hospital District of County,” 
inserting in the blank spaces some name identifying the locality and the name of 
the county. 

Notice of the creation of such hospital district shall be given by publication 
of the resolution of the North Carolina Medical Care Commission creating such 
district, once in each of two successive weeks after the adoption of such resolu- 
tion, in the newspaper in which the notice of hearing mentioned above in § 131- 
126.31 of this article was published. A notice substantially in the following form 
(The blanks being first properly filled in), with the printed or written signature 
of the executive secretary of the commission appended thereto, shall be published 
with the resolution: 

The foregoing resolution was passed by the North Carolina Medical Care Com- 
MissiOncOn i thew |. days ODM anenerie , 19.., and was first published on the 

day of 

~ Any action or proceeding questioning the validity of said resolution or the 

creation of said Hospital District of County 

or the inclusion in said district of any of the territory described in said resolution, 

must be commenced within thirty days after the first publication of said resolu- 
tion. 
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Executive Secretary of the North 

Carolina Medical Care Commission. 

Any action or proceeding in any court to set aside a resolution of the North 
Carolina Medical Care Commission creating any hospital district, or questioning 
the validity of any such resolution or the creation of any hospital district or the 
inclusion in any such district of any of the territory described in the resolution 
creating such district, must be commenced within thirty days after the first pub- 
lication of such resolution and such notice. After the expiration of such period 
of limitation, no right of action or defense founded upon the invalidity of such 
resolution or the creation of such district or the inclusion of any territory in such 
district shall be asserted, nor shall the validity of such resolution or the creation 
of such district or the inclusion of such territory be open to question in any court 
upon any ground whatever, except in an action or proceeding commenced with- 


inssuch period 5 (1949, c:'/66, ‘Ss. 5.3 1951;86.4805 391953, .¢5 1045;.5.52.) 


Editor’s Note—The 1953 amendment re- tion of such district” is nothing more than 


wrote this section as changed by the 1951 
amendment. 

Resolution of Commission.—The provi- 
sion in this section requiring the adoption 
of a resolution “determining that the resi- 
dents of all the territory to be included in 
such district will be benefited by the crea- 


a requirement that the Medical Care Com- 
mission, before creating a hospital district, 
shall determine that a hospital is needed in 
the area included within the boundaries of 
such proposed hospital district. William- 
son py; onow,. 239 N. .C..498, 80S. E.. (2d) 
262 (1954). 


§ 131-126.33. Election for bond issue; method of election.—When- 
ever five hundred or more qualified voters residing in such hospital district shall 
file with the board of county commissioners of the county in which such hospital 
district is located a petition requesting’ an election, the board of county com- 
missioners shall order a special election to be held in any such hospital district 
for the purpose of voting upon the question of issuing bonds and levying 
a sufficient tax for the payment thereof for the purpose of paying all or a part 
of the cost of planning and acquiring, establishing, developing, constructing, en- 
larging, improving or equipping any type of hospital, clinic or public health 
center, including relating facilities such as laboratories, outpatient departments, 
nurses’ homes and training facilities operated in connection with hospitals and 
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purchasing sites in such district for any one or more of said purposes, including 
any public or nonprofit hospital facility. In all such elections, the board of county 
commissioners of such county shall designate the polling place or places, appoint 
the registrars and judges, and canvass and judicially determine the results of 
the election upon filing with it of the election returns by the officers holding the 
election and shall record such determination on their records. The notice of elec- 
tion shall be given by publication at least three times in some newspaper 
published or circulating in such hospital district. The notice shall state the date 
of the election, the place or places at which the election will be held, the 
boundary lines of such hospital district unless the hospital district is coterminous 
with a township in said county (in which event the notice shall so state), the 
maximum amount of bonds to be issued, the purpose or purposes for which the 
bonds are to be issued, and the fact that a sufficient tax will be levied on all 
taxable property within the hospital district for the payment of the principal 
and interest of the bonds. The first publication of the notice shall be at least 
thirty days before the election. A new registration of the qualified voters of such 
hospital district shall be ordered and notice of such new registration shall be 
deemed to be sufficiently given by publication once in some newspaper published 
or circulating in such hospital district at least thirty days before the close of the 
registration books. This notice of registration may be considered one of three 
notices required of the election. Such published notice of registration shall state 
the days on which the books will be open for registration of the voters and the 
place or places at which they will be open on Saturdays. The books of such new 
registration shall close on the second Saturday before the election. The Saturday 
before the election shall be challenge day; and except as otherwise provided in 
this article, such election shall be held in accordance with the laws governing the 
general elections. The form of the question, as stated on the ballot or bal- 
lots, shall be ‘in substantially the words; “For the issuance ‘ot St 37.2 eee 
Hospital Bonds and the levying of a sufficient tax for the payment thereof’, and 
“Against: thé issuanceyomp meme nas aes Hospital Bonds and the levying of a 
sufficient tax for the payment thereof’, with squares in front of each proposi- 
tion, in one of which squares the voter may make a cross (X) mark; but any 
other form of ballot properly stating the question to be voted upon shall be con- 
strued as being in compliance with this section. (1949, c. 766, s. 5; 1953, ¢. 
1045; s:°3.) 


Editor’s Note. — The 1953 amendment sentence following the semicolon, and made 
substituted in line two the words “quali- other changes. 
fied voters residing in” for the words Cited in Williamson v. Snow, 239 N. C. 


“adult residents of”, deleted the words 493, 80 S. E. (2d) 262 (1954). 
“and/or notes”, added the part of the last 





§ 131-126.34. Canvassing vote and determining results.—At the 
close of the polls, the election officers shall count the votes and make returns 
thereof to the board of county commissioners, which board shall, as soon as 
practicable after the election, judicially pass upon the returns and judicially 
determine and declare the results of such election, which determination shall 
be spread upon the minutes of said board. The returns shall be made in duplicate, 
one copy of which shall be delivered to the board of county commissioners as 
aforesaid and the other filed with the clerk of the superior court of the county 
in which the hospital district is situated. The board of county commissioners 
shall prepare a statement showing the number of votes cast for and against 
the bonds and/or notes, and declaring the result of the election, which state- 
ment shall be signed by the chairman of the board and attested by the clerk, 
who shall record it in the minutes of the board and file the original in his 
office and publish it once in a newspaper published or circulating in such 
hospital district. (1949, c. 766, s. 5.) 
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§ 131-126.35. Limitation of actions.—No right of action or defense 
founded upon the invalidity of such election or of any proceedings or steps taken 
in connection therewith shall be asserted, nor shall the validity of such election 
or the right or duty to levy sufficient tax for the payment of the principal and 
interest of such bonds, be open to question in any court upon any ground what- 
ever, except in an action or proceeding commenced within thirty days after the 
publication of such statement of results as provided in the preceding section. 
(1949,.c...766, s. 5: 1953,«c. .1045,..s.. 4.) 

Editor’s Note.—The 1953 amendment 
rewrote this section. 


§ 131-126.36. Issuance of bonds and levy of taxes.—lIf a majority of 
the votes cast shall be in favor of the issuance of such bonds and the levy of 
such tax, then the board of county commissioners may provide by resolution, 
which resolution may be finally passed at the same meeting at which it is in- 
troduced, for the issuance of such bonds, which bonds shall be issued in the name 
of the hospital district and shall be payable exclusively out of taxes to be levied 
in such hospital district. They shall be issued in such form and denominations, 
and with such provisions as to the time, place and medium of payment of prin- 
cipal and interest as the said board of county commissioners may determine, 
subject to the limitations and restrictions of this article. They may be issued as 
one issue, or divided into two or more separate issues, and in either case may be 
issued at one time or in blocks from time to time. When bonds are to be issued, 
they shall be serial bonds and each issue thereof shali so mature that the aggregate 
principal amount of the issue shall be payable in annual installments or series, 
beginning not more than three years after the date of the bonds of such issue and 
ending not more than thirty years after such date. No such installment shall 
be more than two and one-half times as great in amount as the smallest prior in- 
stallment of the same bond issue. ‘The bonds shall bear interest at a rate not 
exceeding six per cent (6%) per annum, payable semiannually, and may have 
interest coupons attached, and may be made registerable as to principal or as to 
both principal and interest under such terms and conditions as may be prescribed 
by said board. ‘They shall be signed by the chairman of the board of county 
commissioners, and the seal of the county shall be affixed to or impressed upon 
each bond and attested by the register of deeds of the county or by the clerk 
of said board; and the interest coupons shall bear the printed, lithographed or 
facsimile signature of such chairman. The delivery of bonds, signed as afore- 
said by officers in office at the time of such signing, shall be valid, notwithstanding 
any changes in office occurring after such signing. (1949, c. 766, s. 5; 1953, 
ce. (104555 s.0 5 

Editor’s Note. — The 1953 amendment 
deleted “and/or notes” from several places 
in the section and made other changes. 


§ 131-126.37. Collection and application of tax. — The board of 
county commissioners is hereby authorized and directed to levy annually a 
special tax, ad valorem, on all taxable property in the hospital district in which 
the election was held, sufficient to pay the principal and interest of the bonds 
as such principal and interest become due. Such special tax shall be in addition 
to all other taxes authorized to be levied in such district or in such unit. The 
taxes provided for in this section shall be collected by the county officer collect- 
ing other taxes and be applied solely to the payment of principal and interest 
Diestica. ponuss, (1949. c.-/00, (seo Looe c, bLU4o, Ss. O.) 

Editor’s Note. — The 1953 amendment Tax Is General Tax and Not Special 
deleted the words “and/or notes” formerly Assessment.—A tax levied pursuant to the 
appearing after the word “bonds” in lines approval of the voters in a hospital district 
four and nine. for the purpose of establishing and main- 
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taining a public hospital in the district is the district, and the exclusion from the tax 
a general tax levied for a special purpose of property not benefited, are not required. 
as distinguished from a special assessment, Williamson v. Snow, 239 N. CY’ 493, 80 S. 
and therefore a hearing on the benefits to E. (2d) 262 (1954). 

be conferred upon the property within 


§ 1381-126.38. Tax levy for operation, equipment and mainte- 
nance.—The board of county commissioners of the county in which such hospital 
district is located may cause to be levied a tax for the purpose of financing the 
cost of operation, equipment and maintenance of any hospital facility authorized 
by this article, including any public or nonprofit hospital facility: Provided, that 
the levy of such tax is approved by a majority of the qualified voters of the hos- 
pital district who shall vote thereon in an election held for such purpose. The rate 
or amount of such taxes for which a levy may be made hereunder shall be deter- 
mined by the board of county commissioners of such county; and a ballot shall 
be furnished to each qualified voter at said election, which ballot may contain 
the words “For Hospital Facility Maintenance Tax (Briefly stating any other 
pertinent information),’ and “Against Hospital Facility Maintenance Tax 
(Briefly stating any other pertinent information), with squares in front of each 
proposition, in one of which squares the voter may make a cross mark (X); 
but any other form of ballot containing adequate information and properly stating 
the question to be voted upon shall be construed as being in compliance with this 
section. Such election may be held at any time fixed by the board of county 
commissioners of such county, and the question of levying a tax for the operation 
and maintenance of hospital facilities, as provided by this section, may be sub- 
mitted at the same time the question of issuing bonds is submitted, as provided 
in this article, or the question of levying a tax for operation and maintenance 
purposes may be submitted in a separate election according to the discretion and 
judgment of the board of county commissioners of the county in which the hos- 
pital district is located. Such election for the approval of a levy of taxes for costs 
of operation, equipment and maintenance of any hospital facility, as authorized 
by this article, shall be held and conducted in the same manner as elections are 
held and conducted to determine the question of the issuance of bonds as pro- 
vided in ‘this article, (194077c" 766, s. 5; 19532 %cy 1045, 3.16.) 

Editor’s Note. — The 1953 amendment beginning of this section, and substituted 
deleted the provision relating to petition the word “may” in line two for the word 
for bond issue formerly appearing at the “shall”. 


§ 131-126.38a. Counties authorized to borrow money on behalf of 
hospital districts to pay certain appropriations and bonds.—Counties 
may borrow money on behalf of hospital districts for the following purposes: 


(1) Paying appropriations made for the current fiscal year in anticipation 
of the collection of the tax of such fiscal year levied under authority 
of § 131-126.38, but no such loan shall be made for a district if the 
amount thereof, together with the amount of similar previous loans 
for the district remaining unpaid, shall exceed fifty per centum 
(50%) of the amount of uncollected taxes levied upon property of 
the district under the authority of § 131-126.38 for the fiscal year in 
which the loan is made, as determined by the chief financial officer of 
the county and certified by him in writing to the board of commis- 
sioners of the county, and no such loan shall be payable later than 
thirty days after the expiration of such fiscal year. 

(2) Paying the principal or interest of bonds of a district due or to become 
due within four months, and not otherwise adequately provided for, 
in anticipation of the collection of the tax levied upon property of the 
district under authority of § 131-126.37 either in the fiscal year in 
which the loan is made or in the next ensuing fiscal year, but no such 
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loan shall be payable later than the end of such next ensuing fiscal 
year: Provided, if such loan, or any renewal thereof, shall not be paid 
within the fiscal year in which the same is made such tax shall be 
levied on property of the district in such next ensuing fiscal year 
sufficient to pay the same. 

Negotiable notes shall be issued for moneys borrowed pursuant to this section, 
which notes may be renewed from time to time and money may be borrowed 
upon new notes from time to time for the payment of any indebtedness evidenced 
thereby, but all such notes shall mature within the time limited by this section 
for the payment of the original loan. All such notes shall be issued in the name of 
the district and shall be authorized by resolution of the board of commissioners 
of the county, which resolution shall fix the face amount of the notes, their date 
and maturity date, and the actual or maximum interest rate thereon not exceed- 
ing the maximum rate permitted by law. A resolution authorizing notes for 
money borrowed for the purpose stated in subdivision (2) of this section shall 
contain a description of the bonds the principal or interest of which is to be paid 
with the proceeds of the notes, including the respective amounts of such principal 
or interest and the date or dates on which the same is due and payable. All such 
notes shall be executed under the seal of the county by the chairman and clerk 
of the board of commissioners, or by any two officers designated by said board 
for that purpose. No such notes shall be valid unless, in the case of notes issued 
for the purpose stated in subdivision (1) of this section, each such note contains 
a statement written or printed on the face or reverse thereof and signed by the 
chief financial officer of the county in the words “This note and all other similar 
tax anticipation notes of the district amount to less than fifty per centum (50% ) 
of the uncollected tax levied in the district in the current fiscal year,” and, in the 
case of notes issued for the purpose stated in subdivision (2) of this section, each 
such note contains a statement written or printed on the face or reverse thereof 
and signed by said chief financial officer in the words ‘“‘This note is issued for 
the payment of principal or interest of bonds of the district.” (1957, c. 869, s. 1.) 

§ 131-126.39. Article supplemental to other grants of authority.— 
The powers conferred by this article shall be regarded as supplemental and in 
addition to powers conferred by other laws and shall not supplant or repeal any 
existing powers for the issuance of bonds, or any provisions of law for the pay- 
ment of bonds issued under such powers, or for the custody of moneys provided 
for such payment. (1949, c. 766, s. 5; 1953, c. 1045, s. 8.) 

Editor’s Note. — The 1953 amendment appearing after the word “bonds” in lines 
deleted the words “and/or notes” formerly three and four. 


§ 131-126.40. Approval of Local Government Commission. — This 
article shall constitute full authority for the things herein authorized and no pro- 
ceedings, publications, notices, consents or approvals shall be required for the 
doing of the things herein authorized, except such as are herein prescribed and 
required, and except that the provisions of the Local Government Act then in 
force as to the approval of the issuance of bonds or notes and endorsements of 
such approval upon such bonds or notes and as to the sale of bonds or notes and 
the disposition of the proceeds, shall be applicable to the bonds or notes au- 
thorized by this article. The proceeds shall be paid out only upon order of 
the board of county commissioners. (1949, c. 766, s. 5; 1953, c. 1045, s. 8; 
P57 <0 O09, S21) 


Editor’s Note. — The 1953 amendment _ six, seven and eight. 
deleted the words “and/or notes” formerly The 1957 amendment inserted the words 
appearing after the word “bonds” in lines “or notes” in lines six, seven and eight. 


§ 131-126.40a. Governing body of district; powers.—The board of 
county commissioners of the county in which a hospital district is created under 
the provisions of this article shall be the governing body of such district, and 
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all of the provisions of the Municipal Hospital Facilities Act shall apply to such 
hospital district and to such board of county commissioners as the governing 
body thereof. (1953, c. 1045, s. 7.) 

Stated in Williamson v. Snow, 239 N. 
C. 493, 80 S. E. (2d) 262 (1954). 


ArticLeE 13D. 


Further Authority of Subdivisions of Government 
to Finance Hospital Facilities. 


§ 1381-126.41. Authority to pledge, encumber or appropriate cer- 
tain funds to secure operating deficits of publicly owned or nonprofit 
hospitals.—The board of county commissioners of any county or the govern- 
ing authority of any city or town is hereby authorized, in its discretion, to 
pledge, encumber or appropriate funds from any surplus funds, unappropriated 
funds, or funds derived from profits of alcoholic beverage control stores for 
the purpose of guaranteeing the operating deficit of any publicly owned or non- 
profit hospital. The special approval of the.General Assembly is hereby given 
to the above enumerated appropriations and authorizations for such special 


purposes. (1949, c. 767, s. 1.) 


§ 131-126.42. Issuance of bonds and notes for construction, opera- 
tion and securing operating deficits.—The special approval of the General 
Assembly is hereby given to the issuance by counties, cities and towns of bonds 
and notes for the special purpose of building, erecting and constructing any pub- 
licly owned or nonprofit hospital and for the purpose of financing the cost of 
operation, equipment and maintenance of any such hospital or for the purpose 
of securing or guaranteeing any operating deficit of any such hospital, and the 
special approval of the General Assembly is hereby given to all counties, cities 
and towns to levy property taxes for the payment of said bonds and notes and 
interest thereon. (1949, c. 767, s. 2.) 


§ 131-126.43. Tax levy for construction, operation and securing 
operating deficits.—The special approval of the General Assembly is hereby 
given to the governing authority of any county, city or town for the levying of a 
tax on property in addition to other taxes for general purposes, not to exceed 
ten cents (10c) on the one hundred dollars ($100.00) value of property annually 
for the purpose of financing the cost of operation, equipment and maintenance 
of any publicly owned or nonprofit hospital or to guarantee or secure the oper- 
ating deficit of any such hospital. (1949, c. 767, s. 3.) 


§ 131-126.44. Article construed as supplementary to existing hos- 
pital facility laws.—The provisions of this article shall not be construed as re- 
pealing the provisions of any other statute or act authorizing the issuance of 
bonds and the levying of taxes for the construction, maintenance and operation 
of hospitals, health centers or other hospital facility as the words “hospital 
facility’ are defined in § 131-126.18 and likewise providing for a vote of the 
qualified voters in an election for the approval of such bond issue or tax levy. 
This article shall be construed to be additional and supplementary to all statutes 
and provisions of law providing for such hospital facilities, their construction 
and operation by bond issues and tax levies approved by the vote of the qualified 
voters in an election and shall not be construed to repeal the provisions of 
such statutes and laws nor in any manner affect existing statutes provided for 


such purposes., (1949, ¢). 767, s. 4.) 
Articieé 14. 
Cerebral Palsy Hospital. 


§ 131-127. Creation of hospital; powers.—An institution, to be known 
and designated as “The North Carolina Cerebral Palsy Hospital” is hereby 
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created and such institution is authorized and empowered to accept and use dona- 
tions and appropriations and do all things necessary and requisite to be done 
in furtherance of the purpose of its organization and existence as herein set 
TOrUiee GC LY4 50. Cap Ud) Sal elo a Cm OuoN Sael: ) 

Editor’s Note. — The 1953 amendment ment of Spastic Children” to “The North 
changed the name of the institution from Carolina Cerebral Palsy Hospital.” 
“the North Carolina Hospital for Treat- 


§ 131-128. Governor to appoint board of directors; terms of office; 
filling vacancies.—The Governor shall appoint a board of directors consisting 
of nine (9) members for said hospital, three of whom shall be appointed for two 
years, three for four years, and three for six years, who shall hold their office 
until their successors have been appointed. At the end of the term of office of 
each of said directors, their successors shall each be named for a term of six 
years. The Governor shall fill all vacancies occurring by reason of death, resig- 
nation, or otherwise. (1945, c. 504, s. 2.) 


§ 131-129. Board authorized to acquire lands and erect buildings. 
—The board of directors, with the approval of the Governor and the Council of 
State, is authorized to secure by gift or purchase suitable real estate within the 
State at such place as the board may deem best for the purpose, and to erect or 
improve buildings thereon, for carrying out the purposes of the institution; but 
no real estate shall be purchased or any commitments made for the erection or 
permanent improvements of any buildings involving the use of State funds un- 
less and until an appropriation for permanent improvements of the institution 
is expressly authorized by the General Assembly. (1945, c. 504, s. 3.) 


§ 131-130. Operation pending establishment of permanent quar- 
ters.—In order to provide for the operation of the said institution prior to the 
time that permanent quarters can be established, the board of directors, with 
the approval of the Governor and Council of State, is authorized and empowered 
to enter into an agreement with any other State institution or agency for the 
temporary use of any State owned property which such other State institution 
or agency may be able and willing to divert for the time being from its original 
purpose; and any other State institution or agency, which may be in possession 
of real estate suitable for the purpose of The North Carolina Cerebral Palsy 
Hospital upon such terms as may be mutually agreed upon. (1945, c. 504, s. 
Pe O53) ex B95 S02.) 

Editor’s Note. — The 1953 amendment Hospital for Treatment of Spastic Chil- 
substituted “The North Carolina Cerebral dren.” 

Palsy Hospital” for “the North Carolina 


§ 131-131. Board to control and manage hospital.—The board of di- 
rectors shall have the general superintendence, management, and control of the 
institution; of the grounds and buildings, officers, and employees thereof; of the 
patients therein and all matters relating to the government, discipline, contracts, 
and fiscal concerns thereof; and may make such rules and regulations as may 
seem to them necessary for carrying out the purposes of the institution. And 
the board shall have the right to keep, restrain, and control the patients of the 
institution until such time as the board may deem proper for their discharge un- 
der such proper and humane rules and regulations as the board may adopt. 


(1945, c. 504, s. 5.) 


§ 131-132. Appointment and discharge of superintendent; qualifi- 
cations and compensation.—The board of directors shall appoint a super- 
intendent of the institution, who shall be a person of professional training and 
experience in the care and treatment of spastic ailments, and may fix the com- 
pensation of the superintendent, subject to the approval of the Budget Bureau, 
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and may discharge the superintendent at any time for cause. (1945, c. 504, 
SMO.) 


§ 131-133. Aims of hospital; application for admission.—The prime 
purpose and aim of the North Carolina Cerebral Palsy Hospital is to treat, care 
for, train, and educate as their condition will permit all cerebral palsied children 
of training age in the State who are capable of being rehabilitated; to disseminate 
knowledge concerning the extent, nature, and prevention of such disabling ail- 
ments, and to that end, subject to such rules and regulations as the board of di- 
rectors may adopt, there shall be received into said hospital, cerebral palsied 
children under the age of twenty-one years when, in the judgment of the board 
of directors, it is deemed advisable. The hospital may be made available for the 
treatment of patients with other neuromuscular and skeletal disabilities who are 
in need of rehabilitation so long as doing so does not in any way deprive a cere- 
bral palsied child qualified as their condition will permit for admission for treat- 
ment, care, training and education. 

Application for the admission of a child must be made by a parent or person 
standing in loco parentis or by the person, institution or agency having legal cus- 
tody or the child: = (1945 scaU-hvsh 7/7 1955. )C O05. cee LOD / nc 7 eee 

Editor’s Note. — The 1953 amendment words “cerebral palsied children” for 
substituted “the North Carolina Cerebral “spastic children” and made other changes 
Palsy Hospital” for “the North Carolina in the first sentence, inserted the second 
Hospital for Treatment of Spastic Chil- sentence and rewrote the former second 
dren.” sentence which was made the second para- 

The 1957 amendment substituted the graph. 


§ 131-134. Rules, regulations and conditions of admission; pay- 
ment for treatment.—The board of directors is hereby authorized and em- 
powered to promulgate rules, regulations, and conditions of admission of patients 
to the hospital, but in so doing shall not exclude any patient otherwise qualified 
for admission because of an inability to pay for examination and treatment, and 
all indigent patients otherwise qualified for admission shall be received without 
regard to their indigent condition when there is space and accommodation avail- 
able for such patients. The board of directors shall require all patients who are 
able, including those persons who are able and who are legally responsible for 
patients, and agencies or organizations including employers who are legally re- 
sponsible for their care and insurance carriers which have issued policies of in- 
surance covering such treatment and care of such patients, within the limits of 
insurance coverage, to pay the reasonable cost of treatment and care and upon 
their refusal to do so, the said board of directors is authorized and empowered to 
institute action in the name of the hospital in the county in which it is lo- 
cated for the collection thereof: Provided, that if the amount is less than two 
hundred dollars ($200.00) the said action shall be instituted in the county where 
the defendant resides. (1945, c. 504, s. 8; 1957, c. 170, s. 2.) 

Editor’s Note. — The 1957 amendment 
rewrote the second sentence. 


§ 131-135. Discharge of patients.—Any patient entered in the hospi- 
tal may be discharged therefrom or returned to his or her parents or guardian 
when, in the judgment of the directors, it will not be beneficial to such patient or 
to the best interest of the hospital to be longer retained therein. (1945, c. 504, 
er) 


§ 131-136. Board to make further investigations.—The board of di- 
rectors shall further investigate and study the need and requirements for estab- 
lishing and equipping a hospital for the care and treatment of mentally normal 
cerebral palsy (spastic) patients and determine the annual per capita cost for the 
treatment of such patients, and cause to be prepared necessary plans and specifi- 
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cations for providing and equipping a hospital with a capacity of fifty (50) 
beds. Said board of directors shall present to the next session of the General 
Assembly such plans and specifications together with its recommendations as to 
the establishment of such a hospital, including a site for its location. ‘To meet 
the expense of preparing said plans and specifications and other incidental ex- 
penses of the board, there is hereby appropriated out of the contingency and 
emergency fund of the State such an amount as the Governor and Council of 
State may consider necessary. (1945, c. 504, s. 10.) 
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Chapter 132. 
Public Records. 


Sec. Sec. 

132-1. Public records defined. 132-7. Keeping records in safe places; 

132-2. Custodian designated. copying or repairing; certified 

132-3. Destruction of records regulated. copies. 

132-4. Disposition of records at end of of- 439.8 Assistance of State Department of 
ficial’s term. Archives and History. 


132-5. Demanding custody. 
132-6. Inspection and examination of rec- 
ords. 


132-9. Violation of chapter a misdemeanor. 


132-1. Public records defined.—Public records comprise all written or 
printed books, papers, letters, documents and maps made and received in pur- 
suance of law by the public offices of the State and its counties, municipalities 
and other subdivisions of government in the transaction of public business. (1935, 
Gel oles) 


§ 132.2. Custodian designated.—The public official in charge of an office 
having public records shall be the custodian thereof. (1935, c. 265, s. 2.) 


§ 132-3. Destruction of records regulated. — No public official may 
destroy, sell, loan, or otherwise dispose of any public record, except in accordance 
with § 121-5, without the consent of the State Department of Archives and His- 
tory. Whoever unlawfully removes a public record from the office where it is 
usually kept, or alters, defaces, mutilates or destroys it shall be guilty of a mis- 
demeanor and upon conviction fined not less than ten dollars nor more than five 


hundred, dollars” (1935,0c% 265, s. 33 1943.0c) 237 1953 C267 555s a7 alo ae 


330, s. 2.) 
Cross Reference.—Further as to destruc- torical Commission.” 

tion of records, see § 121-6. The 1953 amendment substituted “§ 121- 
Editor’s Note. — The 1943 amendment 6” for “§ 121-4” in line three, and the 1957 


substituted “State Department of Archives amendment changed it to “§ 121-5.” 
and History” for “North Carolina His- 


§ 132-4. Disposition of records at end of official’s term. — Whoever 
has the custody of any public records shall, at the expiration of his term of office, 
deliver to his successor, or, if there be none, to the State Department of Archives 
and History, all records, books, writings, letters and documents kept or received 
by him in the transaction of his official business; and any such person who shall 
refuse or neglect for the space of ten days after request made in writing by any 
citizen of the State to deliver as herein required such public records to the person 
authorized to receive them shall be guilty of a misdemeanor and upon conviction 
fined not exceeding five hundred dollars. (1935, c. 265, s. 4; 1943, c. 237.) 

Editor’s Note. — The 1943 amendment and History” for “North Carolina Histori- 
substituted “State Department of Archives cal Commission.” 


§ 132-5. Demanding custody. — Whoever is entitled to the custody of 
public records shall demand them from any person having illegal possession of 
them, who shall forthwith deliver the same to him. If the person who unlawfully 
possesses public records shall without just cause refuse or neglect for ten days 
after a request made in writing by any citizen of the State to deliver such records 
to their lawful custodian, he shall be guilty of a misdemeanor and upon convic- 
tion fined not exceeding five hundred dollars. (1935, c. 265, s. 5.) 


§ 132-6. Inspection and examination of records.—Every person hay- 
ing custody of public records shall permit them to be inspected and examined at 
reasonable times and under his supervision by any person, and he shall furnish 
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certified copies thereof on payment of fees as prescribed by law. (1935, c. 265, s. 
6.) 


§ 132-7. Keeping records in safe places; copying or repairing; cer- 
tified copies.—Insofar as possible, custodians of public records shall keep them 
in fireproof safes, vaults, or rooms fitted with non-combustible materials and in 
such arrangement as to be easily accessible for convenient use. All public records 
should be kept in the buildings in which they are ordinarily used. Record books 
should be copied or repaired, renovated or rebound if worn, mutilated, damaged 
or difficult to read. Whenever any State, county, or municipal records are in 
need of repair, restoration, or rebinding, the head of such State agency, depart- 
ment, board, or commission, the board of county commissioners of such county, 
or the governing body of such municipality may authorize that the records in 
need of repair, restoration, or rebinding be removed from the building or office in 
which such records are ordinarily kept, for the length of time required to repair, 
restore, or rebind them. Any public official who causes a record book to be copied 
shall attest it and shall certify on oath that it is an accurate copy of the original 
book. The copy shall then have the force of the original. (1935, c. 265, s. 7; 
1951, 69294.) 

Editor’s Note. — The 1951 amendment 
inserted the fourth sentence. 


§ 132-8. Assistance of State Department of Archives and History. 
—The State Department of Archives and History shall have the right to examine 
into the condition of public records and shall give advice and assistance to public 
officials in the solution of their problems of preserving, filing and making avail- 
able the public records in their custody. (1935, c. 265, s. 8; 1943, c. 237.) 

Editor’s Note. — The 1943 amendment and History” for “North Carolina Histori- 
substituted “State Department of Archives cal Commission.” 


§ 132-9. Violation of chapter a misdemeanor. — Any public official 
who refuses or neglects to perform any duty required of him by this chapter shall 
be guilty of a misdemeanor and upon conviction fined not more than twenty dol- 
lore tor sexche mont Of Such reiusal or peslect.. (1935, c. 265, Ss. 9.) 
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Chapter 133. 
Public Works. 


Sec. Sec. 
133-1. Employment of architects, etc., on 133-2. Drawing of plans by material fur- 
public works when interested in nisher prohibited. 
use of materials prohibited. 133-3. Specifications to carry competitive 
133-1.1. Certain buildings involving public items; substitution of materials. 
funds to be designed, etc., by 133-4. Violation of chapter made misde- 
architect or engineer. meanor. 


133-1. Employment of architects, etc., on public works when in- 
terested in use of materials prohibited.—It shall be unlawful for any per- 
son, firm or corporation to employ on any city, county or State work, supported 
wholly or in part with public funds, any architect, engineer, designer or drafts- 
man, who is in any way connected with the sale or promotion of or in the manu- 
facture of any material or items used in the construction of such works, or who 
is a stockholder, officer, partner, or owner of any manufacturing concern, or of 
any sales organization, engaged in the manufacture or sale of such material, or 
items, which may be used in the construction of such works. (1933, c. 66, s. 1.) 


133-1.1. Certain buildings involving public funds to be designed, 
etc., by architect or engineer.—(a) In the interest of public health, safety 
and economy, every officer, board department or commission charged with the 
duty of approving plans and specifications or awarding or entering into contracts 
involving the expenditure of public funds in excess of twenty thousand dollars 
($20,000.00) for the construction or repair of public buildings, shall require that 
such plans and specifications be prepared by a registered architect, in accordance 
with the provisions of chapter 83 of the General Statutes, or by a registered en- 
gineer, in accordance with the provisions of chapter 89 of the General Statutes, 
or by both architect and engineer, particularly qualified by training and experi- 
ence for the type of work involved, and that the North Carolina seal of such 
architect or engineer together with the name and address of such architect or 
engineer, or both, be placed on all such plans and specifications. 

(b) On all projects requiring the services of an architect or engineer, or both, 
the architect or engineer or both whose names and seals appear on plans or speci- 
fications, shall inspect the construction, or repairs or installations, and based upon 
said inspection shall issue a signed and sealed certificate of compliance to the 
awarding authority that the contractor has fulfilled all obligations of such plans, 
specifications, and contract. No certificate of compliance shall be issued until the 
architect and/or engineer is satisfied that the contractor has fulfilled all obli- 
gations of such plans, specifications, and contract. 

(c) The following shall be excepted from the requirements of subsection (a) 
of this section: 

(1) Dwellings and outbuildings in connection therewith, such as barns and 
private garages. 

(2) Apartment buildings used exclusively as the residence of not more than 
two families. 

(3) Buildings used for agricultural purposes other than schools or assem- 
oe halls which are not within the limits of a city or an incorporated 
village. 

(4) Temporary buildings or sheds used exclusively for construction pur- 
poses, not exceeding twenty feet in any direction, and not used for 
living quarters. 

(d) On construction or repair projects involving the expenditures of public 
funds in an amount of twenty thousand dollars ($20,000.00) or less, and on which 
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no registered architect or engineer is empluyed, the governing board or award- 
ing authority shall require a certificate of compliance with the State Building 
Code from the city or county inspector for the specific trade or trades involved 
or from a registered architect or engineer. 

(e) All plans and specifications for public buildings of any kind shall be identi- 
fied by the name and address of the author thereof. 

({) Neither the designer nor the contractor involved shall receive his final 
payment until the required certificate of compliance shall have been received by 
the awarding authority. (1953, c. 1339; 1957, c. 994.) 

Editor’s Note. — The 1957 amendment 
rewrote this section. 


§ 133-2. Drawing of plans by material furnisher prohibited. — It 
shall be unlawful for any architect, engineer, designer or draftsman, employed on 
county, State, or city works, to employ or allow any manufacturer, his representa- 
tives or agents, to write, plan, draw, or make specifications for such works or any 
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§ 133-3. Specifications to carry competitive items; substitution of 
materials.—All architects, engineers, designers, or draftsmen, when designing, 
or writing specifications for materials to be used in any city, county or State work, 
shall specify in their plans at least three items of equal design or their equivalent 
‘design, which would be acceptable upon such works. Where it is impossible ta 
specify three items due to the fact that there are not that many items in com- 
petition, then as many items as are available shall be specified. Substitution of 
materials or equipment of equal or equivalent design shall be submitted to the 
architect or engineer for approval or disapproval before any such substitutions 
may. be madein(1933.c, 66,0343 21951) c) 1104, s. 5.) 

Editor’s Note. — The 1951 amendment 
added the last sentence. 


§ 133-4. Violation of chapter made misdemeanor.—Any person, firm, 
or corporation violating the provisions of this chapter shall be guilty of a mis- 
demeanor and upon conviction, license to practice his profession in this State shall 
be withdrawn for a period of one year and he shall be subject to a fine of not more 
than five hundred dollars. (1933, c. 66, s. 4.) 
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CHAPTER 134. REFORMATORIES 


Law as to juvenile delinquents ap- 
plied. 

Discharge on parole; arrest for es- 
cape or violation of parole. 

Industrial training; compensation; 
power to punish. 


Unlawful acts of inmates and 
others; escape; prostitution, etc. 


“Inmate” and “prostitution” de- 
fined. 


Chapter 134. 
Reformatories. 
Article 13 Sec. 
Stonewall Jackson Manual Training 134-30. 
i hool. 
and Industrial Schoo yeaa 
Sec. 
134-1. Incorporation; certain powers. 134-32. 
134-2. Purpose of the school. 
134-3. Power to purchase land and lo- 
cate school. 134-33. 
134-4. [Repealed.] k 
134-5. Application of funds; account re- 134-34. 
quired. 134-35. 


134-6. Trustees to employ superintend- 
ent and assistants, and make 
regulations. 

134-7. Treasurer and superintendent to 
give bond. 

134-8. Powers of superintendent. 

134-9. Governor to visit reformatory. 

134-10. Courts may commit offenders to 
reformatory. 

134-11. Governor may transfer prisoners 
to reformatory. 

134-12. Department first established; sexes 
separated. 

134-13. Industrial training provided. 

134-14. General instruction and _ training 
given. 

134-15. Ungovernable inmates removed. 

134-16. Trustees to receive gifts for cot- 
tages. 

134-17. Boys from counties making gifts; 
designation of cottage. 


134-18. Cottages erected by two or more 
counties. 

134-19. [Repealed. ] 

134-20. Contributions from public funds; 
bond issues. 

134-21. Cherokee Indians admitted. 


Article 2. 


State Home and Industrial School 
for Girls. 


134-22. Incorporation and name. 

134-23. [Repealed. ] 

134-24. Power to purchase land and erect 
buildings. 

134-25. Power of control. 

34-26. Appointment of officers; compen- 
sation; bylaws. 

134-27. Persons committed to the reform- 
atory; time of detention. 

134-28. Delivery of inmates to institution; 
expenses. 

134-29. Voluntary application for admis- 
sion; care of children. 
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Punishment for violation of § 134- 
33. 


Article 3. 


Industrial Farm Colony for Women— 


134-36. 
134-37. 
134-38. 
134-39. 
134-40. 
134-41. 

34-42. 
134-43. 
134-44. 
134-45. 
134-46. 
134-47. 
134-48. 


134-49. 


134-50. 


Dobb’s Farms. 


Name and establishment. 
[ Repealed. ] 
Located in healthful section. 


Plans for buildings. 
Authority of directors. 
Power to appoint and remove. 


Management of institution. 
Women subject to committal. 
Parole. 

Effect of parole. 

Escape of inmate. 
Recommendation for discharge. 
General and industrial training. 


Article 4. 
Reformatories or Homes for 
Fallen Women. 

Counties and cities authorized to 
establish reformatories. 

Power to purchase land, erect 
buildings, and maintain the in- 
stitution. 


. Board of directors elected; off- 


cers; regulations. 


. Advisory board of women. 
. Special tax authorized. 


54. Employment of superintendent and 


assistants; rules and regulations. 


. Power of superintendent. 
. Physician employed. 


. Purpose of home; persons to be 


admitted. 


. Right of directors to control in- 


mates. 


. Power of courts to commit per- 


sons to reformatory. 


. Clerk of superior court may com- 


mit in certain cases. 


CHAPTER 134. REFORMATORIES 


ec. 

134-61. Voluntary application for admis- 
sion. 

134-62. Instruction and training to be 
given. 

134-63. Industrial training; assistance to 
discharged inmates. 

134-64. Discharge on parole; rearrest for 
escape or violation of parole. 

134-65. Ungovernable inmates removed. 

134-66. Reports to be made by directors; 


inspection by grand jury. 


Article 5. 


Eastern Carolina Industrial Training 
School for Boys. 


134-67. Corporation created; name; powers. 

134-68. [ Repealed. | 

134-69. Establishment and _ operation of 
school; boys subject to com- 
mittal; control; term of deten- 
tion. 

134-70. Selection of location; power and 
size of purchase. 

134-71. Receipts expended for school; ac- 
counting and reports. 

134-72. Bonds of superintendent and treas- 
urer. 

134-73. Enforcement of discipline;  dis- 
charge of superintendent. 

134-74. Transfer by order of Governor. 

134-75. Work to be conducted. 

134-76. Boys to be received; subjects of 
instruction. 

134-77. Management and control of school; 
rules and regulations. 

134-78. Certificate for removal from school; 
order of removal. 

Article 6. 

Morrison Training School. 

134-79. Creation of corporation; name; 
powers. 

134-80. [ Repealed. ] 

134-81. Powers of board; board of parole. 

134-82. Delinquents committed to institu- 
tion; cost; age limit. 

134-83. Selection of location of institution; 
title. 

134-84. Apportionment of admissions; pri- 


vate or municipal contributions. 


Article 6A. 
State Training School for 
Negro Girls. 
134-84.1. Creation and name. 
134-84.2. Under control of North Carolina 
Board of Correction and Train- 


ing. 


Sec. 

134-84.3. Authority to secure real estate 
and erect buildings. 

134-84.4. Operation of institution before 


permanent quarters established. 
134-84.5. Powers and duties of 
directors. 
134-84.6. Superintendent of institution. 
134-84.7. Committal and delivery of girls 
to institution; no inmate de- 
tained after becoming of age. 
134-84.8. Conditional release of 
final discharge. 


board of 


inmate; 


134-84.9. Contract to care for certain girls 
within federal jurisdiction. 


Article 7. 

Conditional Release and Final Discharge 
of Inmates of Certain Training 
and Industrial Schools. 

134-85. Conditional release. 
134-86. Final discharge. 


Article 8. 
Care of Persons under Federal 
Jurisdiction. 

134-87. Certain correctional institutions to 
make contracts with federal agen- 
cies for the care of persons under 
federal jurisdiction. 

134-88. Term of contract. 

134-89. Approval by North Carolina 
Budget Bureau; payments re- 
ceived under contracts. 


Article 9. 


State Board of Correction and 
Training. 


134-90. State Board of Correction and 
Training created. 

134-91. Powers and duties of the State 
Board of Correction and Train- 
ing. 

134-92. Organization of the Board. 

134-93. Meetings of the Board. 

134-94. Executive committees. 

134-95. Bylaws, rules and regulations. 

134-96. Commissioner of Correction. 

134-97. Compensation for members of the 
Board. 

134-98. Election of superintendents. 

134-99. Bonds for superintendents and 
budget officers. 

134-100. Who may be committed. 

134-101. Removal request by Board. 

124-102. Transfer by order of Governor. 

134-103. Institution to be in position to care 
for offender before commitment. 

134-104. Delivery to institution. 
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§ 134-1 Cu. 

SEC. 

134-105. Return of boys and girls im- 
properly committed. 

134-106. Work to be conducted. 

134-107. Conditional release; superintend- 
ent may grant conditional re- 


lease; revocation of release. 
. Final discharge. 
-109. Return of runaways. 


134. REFORMATORIES—STONEWALL JACKSON 


§ 134-5 


Sec. 


134-110. Aiding escapees; misdemeanor. 


134-111. State Board of Health to super- 
vise sanitary and health condi- 
tions. 

134-112. Care of persons under federal ju- 
risdiction. 

134-113. Term of contract. 


134-114. Approval by State Budget Bureau. 


ARTICUOM 
Stonewall Jackson Manual Training and Industrial School. 


§ 134-1. Incorporation; certain powers. — The Stonewall Jackson 
Manual Training and Industrial School is hereby created a corporation, and as 
such corporation it is authorized and empowered to accept and use donations and 
appropriations and to do all other things necessary and requisite to be done in 
furtherance of the purpose of its organization and existence as hereinafter set 


forth. 
C0776, SZ) 


Editor’s Note.—Prior to the 1943 amend- 
ment this section related to the board of 
trustees of the school as a body corporate. 

This article is constitutional and com- 
mitting a child to the institution is not im- 
prisonment as for the punishment of crime, 
but is a paternal restraint exercised by the 
State for the protection of society and for 
the interest of the child. In re Watson, 


(19070509, ts. 1 78190757955; Ce Sa/313 41925 ce s0G sees 


Detention Cannot Be for Punishment.— 
The punishment for vagrancy cannot ex- 
ceed thirty days under our statute, and a 
legislative act which provides for a longer 
detention of a child in a reformatory for 
that offense, if merely for the purpose of 
punishment, would be violative of § 14 of 
the Bill of Rights. In re Watson, 157 N. 
C. 340, 72 S.°H.1049°(1911), 


157 N. C. 340, 72 S. E. 1049 (1911). 


§ 134-2. Purpose of the school.—The trustees are empowered to estab- 
lish and operate a school for the training and moral and industrial development 
of the criminally delinquent children of the State; and when such school has been 
organized the trustees may, in their discretion, receive therein such delinquent 
and criminal children under the age of sixteen years as may be sent or committed 
thereto under any order or commitment by the judges of the superior courts, 
the judges of the juvenile courts, or the recorders or other presiding officers 
of the city or criminal courts, and shall have the sole right and authority to 
keep, restrain, and control them during their minority, or until such time as they 
shall deem proper for their discharge, under such proper and humane rules and 
regulations as may be adopted by the trustees. (1907, c. 509, s. 2; 1907, c. 955, s. 
DOC 5/52 eb eg) 

Benefit of Child Detained.—The act cre- 
ating the Stonewall Jackson ‘Training 
School in its general scheme and purpose 


is for the benefit of a child detained there- 
in. In re Watson, 157% N. C, 340, 72S. E. 
1049 (1911). 


§ 134-3. Power to purchase land and locate school.—The board of 
trustees shall select a suitable place outside of and away from any city, town, or 
village, for the location of such school, and they are empowered to purchase, at 
some suitable and convenient place in this State, not less than one hundred 
acres nor more than five hundred acres of land whereon to erect and operate 


Stichxschool. “(19077Cn 500m cama eo =Gi Ses. aloe) 


§ 1384-4: Repealed by Session Laws 1943, c. 776, s. 12. 


§ 134-5. Application of funds; account required. — All moneys re- 
ceived by the trustees by private gifts, donations, or otherwise shall be expended 
in the establishment, operation, and maintenance of the school for the training 
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§ 134-6 Cu. 134. REFORMATORIES—STONEWALL JACKSON § 134-10 
and the moral and industrial development of such delinquent children, and in 
securing homes for them; and in case the trustees receive or are allowed any 
State aid for said school, it shall be their duty to duly account for all moneys 
so received by them and to make report of the manner of its expenditure and of 
the work done by them as hereinafter more particularly provided for. (1907, c. 


BOgeer or Se 73178) 


§ 134-6. Trustees to employ superintendent and assistants, and 
make regulations.—The board of trustees shall have the management and con- 
trol of the school, and shall have authority to employ a superintendent and such 
other assistants as they may deem necessary; to fix their salaries, to define their 
duties, to discharge any employees, and to make any and all rules and regula- 
tions as they may deem necessary for the management and conducting of such 
reformatory under the provisions of this article, and not inconsistent therewith. 


(1907, c. 509, s. 8; C. S., s. 7318.) 


§ 134-7. Treasurer and superintendent to give bond.—The treasurer 
and superintendent shall, before receiving any of said funds, make a good and 
sufficient bond, payable to the State of North Carolina, in such sums as may be 
named by the Governor and approved by the State Treasurer. (1907, c. 509, s. 
cells ot A BRS) 


§ 134-8. Powers of superintendent.—The superintendent employed by 
the board is authorized to require obedience from all the inmates of the school, 
and is intrusted with the authority for correcting and punishing any inmate 
thereof to the same extent as a parent may under the law impose upon his own 
child, and the trustees shall have the right at any time to discharge the superin- 
tenuent Joracauseg( t90/, co D09,tseeeC wore 5.7520.) 

Cited in In re Watson, 157 N. C. 340, 72 
S. E. 1049 (1911). 


§ 134-9. Governor to visit reformatory. — It shall be the duty of the 
Governor of the State to visit the reformatory at least once in each year, and 
oftener if he deem it necessary, and to make such suggestions to the board of 
trustees as he may deem wise and for the best interests of the school or reform- 


atory. (1907, c. 509, s. 10;C. S., s. 7321.) 


§ 134-10. Courts may commit offenders to reformatory. — The 
judges of the superior courts, recorders, or other presiding officers of the city or 
criminal courts of this State, shall have authority, and it shall be their duty, to 
sentence to the school all persons under the age of sixteen years convicted in any 
court of this State of any violation of the criminal laws: Provided, that such 
judge or other of said officers shall be of the opinion that it would be best for such 
person, and the community in which he may be convicted, that he should be so 
sentenced. Any commitment under this article, whether by judge or court, as 
hereinbefore provided, shall be full, sufficient, and competent authority to the 
officers and agents of the school for the detention and keeping therein of the 
Slaid coscomimitteds nal 904716..909, Soaah aul aie G02, Can 9500 Suis | Gre Ss) uSeny 22s) 


Meaning of “Convicted” and “Sen- Power to Commit Permissive.—It would 


tenced.”—The provisions in the act creat- 
ing the Stonewall Jackson Training School 
that the child committed thereto must be 
“convicted” and ‘‘sentenced” by the court, 
construing the act as a whole, does not 
mean that detention therein is an imprison- 
ment as a punishment for a crime, but that 
the “conviction” is merely evidence that 
the child needs the care and nurture of the 
State, and that the sentence is an order of 
detention. In re Watson, 157 N. C. 340, 
72 S. E. 1049 (1911). 
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seem that the legislature did not intend 
that a fifteen-year-old boy, convicted of a 
capital crime, should be sentenced to a re- 
formatory, but if the statute be construed 
to permit such sentence, the power of the 
court to impose such sentence is made per- 
missive and not compulsory, and sentence 
of death upon a conviction of a fifteen- 
year-old boy of the crime of rape is with- 
out error. State v. Smith, 213 N. C. 299, 
195 S. E. 819 (1938). 


§ 134-11 Cu. 134. RE&FORMATORIES—STONEWALL JACKSON § 134-18 


§ 134-11. Governor may transfer prisoners to reformatory. — The 
Governor of the State may by order transfer any person under the age of six- 
teen years from any jail, chain gang, or penitentiary in this State to such re- 


formatoty) C1907, °e) 509 612k GC. SF S70257) 


§ 134-12. Department first established; sexes separated. — The 
board of trustees shall first establish and maintain such departments of the manual 
training school as shall be adapted to the use of such class of boys as in the dis- 
cretion of the board may be most in need of such care and training and will 
probably be most benefited thereby. When both sexes are admitted, the males 
and females shall be kept in separate apartments or buildings. (1907, ¢. 509, 
Ssl7. 18% GMS! 82/324.) 


§ 134-13. Industrial training provided.—There shall be established and 
conducted on such lands as may be owned in connection with the school such 
agriculture, horticulture, workshops, and other pursuits as the board of trustees 
may deem expedient so as to keep regularly at work all able-bodied inmates. 


(1907, c. 509, s. 4; C. S., s. 7325.) 


§ 134-14. General instruction and training given.—The officers of the 
school shall receive and take into it all children committed thereto by competent 
authority, or received therein as aforesaid, and shall cause all such children in 
the school to be instructed in such rudimentary branches of useful knowledge as 
may be suited to their various ages and capacities. The children shall be taught 
such useful trades and given such manual training as the board may direct, and 
shall perform such manual labor as the principal or other superintending officers, 
subject to the direction of the board, may order. All the inmates shall, if pos- 
sible, be taught the precepts of the Holy Bible, good moral conduct, how to work 
and to be industrious.) (1907/,.C_509,1ss: 09,9141 aston 20 


§ 134-15. Ungovernable inmates removed.—lIf it shall appear to the 
board of trustees that any inmate of the school is or becomes ungovernable and 
is exerting an unwholesome influence over any other inmate, it shall be their duty 
to certify the same to the Governor of the State, and he may order such inmate to 
the State’s prison or to the jail or chain gang in the county in which such in- 
mate was convicted, where such person shall serve out his unexpired term. (1907, 


Cn 09'S. Sts / sare) 


§ 134-16. Trustees to receive gifts for cottages.—The board of trus- 
tees of the Stonewall Jackson Training School are hereby empowered to receive 
specific gifts from individuals or other sources for the exclusive purpose of erect- 
ing and equipping cottages on the grounds of the institution under such rules 
and regulations as may be fixed by the said board of trustees. (Ex. Sess. 1920, c. 


AEP oe NLC SGA EWE) 


§ 134-17. Boys from counties making gifts; designation of cottage. 
—When such gifts, sufficient to erect or to erect and equip a cottage sufficient to 
accommodate thirty boys, are received from individuals or other sources from 
any given county of the State, the trustees of the Stonewall Jackson Training 
School may enter into an obligation to receive and maintain in the institution only 
according to their fixed rules and regulations for entrance, maintenance and dis- 
charge, a number of boys from the said county equal to the number which may be 
accommodated in such building. Such cottage may be designated ............ 
countyecottage a (Mx ess 1970 cl 48s 2 ease CO) 


§ 134-18. Cottages erected by two or more counties.—Should two or 
more counties desire to combine for the purpose of erecting such buildings, the 
same may be done under like conditions as stated in § 134-17, and such cottage 
may be known by the names of the counties so combining. (Ex. Sess. 1920, c. 


43 pS Rope BOkSes/ OL OG i) 
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§ 134-19: Repealed by Session Laws 1943, c. 543. 


§ 134-20. Contributions from public funds; bond issues.—It shall be 
lawful for county commissioners or the governing bodies of cities and towns 
to contribute from the public funds such amounts as they may deem proper for 
the purpose stated in §§ 134-17 and 134-18, and such funds may be lawfully 
devoted from any public funds of said bodies or secured by bond issue under such 
rules of issue as may be ordained by said boards of county commissioners or 
governing bodies of towns and cities. (Ex. Sess. 1920, c. 48, s. 4; C. S., s. 
7320(2).) 


§ 134-21. Cherokee Indians admitted. — The governing authorities of 
the Stonewall Jackson Training School at Concord and the State Home and In- 
dustrial School for Girls at Samarcand are hereby authorized and directed to 
make proper provisions for admitting delinquent boys and girls respectively of 
the Cherokee Indian Race of Robeson County to these institutions under the 
same rules and regulations as are now provided for admitting delinquent boys 
and girls of the white race: Provided, however, that the boys and girls so ad- 
mitted shall be separated from the white inmates of the said institutions. (1933, 
c. 490, s. 1.) 


ARTICLES 2) 
State Home and Industrial School for Girls. 


§ 134-22. Incorporation and name. — A corporation to be known and 
designated as the State Home and Industrial School for Girls is hereby created, 
and as such corporation it is authorized and empowered to accept and use dona- 
tions and appropriations and to do all other things necessary and requisite to 
be done in furtherance of the purpose of its organization and existence as herein- 
aecusceMelOrurmm( lO l7/) C205, 8 aly Omens a7 O29 1105 /eC) 147 us. a1.) 

Editor’s Note.—Prior to the 1937 amend- “State Home and Industrial School for 
ment the name of the institution was Girls and Women”. 


§ 1384-23: Repealed by Session Laws 1943, c. 776, s. 13. 


§ 134-24. Power to purchase land and erect buildings.—The board 
of managers is authorized to secure by gift or purchase suitable real estate 
within the State, not less than fifty acres, at such place as the board may deem 
best, and with the money or other property which the corporation may have 
received for that purpose, either by donations from individuals or by appropria- 
tion from the State, the board shall proceed to erect on such real estate buildings 
suitable for carrying out the purposes for which the corporation is created. (1917, 


Ge OO TSO Gabo hS a7 001s) 


§ 134-25. Power of control.—The board of managers shall have the gen- 
eral superintendence, management, and control of the institution; of the grounds 
and buildings, officers, and employees thereof; of the inmates therein and all 
matters relating to the government, discipline, contracts, and fiscal concerns 
thereof; and may make such rules and regulations as may seem to them necessary 
for carrying out the purposes of the institution. And the board shall have the 
right to keep, restrain, and control the inmates of the institution until such time 
as the board may deem proper for their discharge under such proper and humane 
rules and regulations as the board may adopt. The board shall endeavor as far 
as possible to classify the inmates and keep the different classes in separate wards 
or divisions, so as to produce the best results in the reformatory work. The 
board of managers shall constitute a board of parole of the institution and shall 
have power to parole and discharge the inmates under such rules and regulations 
eomme: board may. prescribe: 9) ( 19l7en2 55, si 4 ACA Si, s¥7332)) 
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§ 134-26. Appointment of officers; compensation; bylaws. — The 
board of managers shall appoint from among its members a president, a secretary, 
and a treasurer, who shall hold office for one year from the date of appointment ; 
and if the board deem it proper to do so, the office of secretary and treasurer 
may be combined in one. The board shall also appoint a superintendent, who 
shall be a woman of experience and training. The board shall fix the compensa- 
tion of the superintendent and all officers and employees of the institution, and 
shall prescribe the duties of each. The board shall further adopt such bylaws as, 
in the judgment of the board, may be necessary, fixing the time and place of 
the meetings of the board and making such other provisions as may be necessary 
for the proper management of the institution. (1917, c. 255, s.5; C. S., s. 7333.) 


§ 134-27. Persons committed to the reformatory; time of deten- 
tion.—Any girl who may come or be brought before any court of the State, and 
may either have confessed herself guilty or have been convicted of being a 
habitual drunkard, or being a prostitute, or of frequenting disorderly houses or 
houses of prostitution, or of vagrancy, or of any other misdemeanor, may be 
committed by such court for confinement in the institution aforesaid: Provided, 
such person is not insane or mentally or physically incapable of being substantially 
benefited by the discipline of such institution; and provided further, that before 
sentencing such person to confinement in the*institution the court shall ascertain 
whether the institution is in position to care for such person; and it shall be at 
all times within the discretion of the board of directors as to whether the board 
will receive any person in the institution. No commitment shall be for any definite 
term, but any person so committed may be paroled or discharged at any time after 
her commitment by the board of managers, but no inmate shall in any case be 
detained longer than three years: Provided, that when any girl under twenty-one 
years of age shall have been committed to the institution the trustees shall have 
the sole right and authority to keep, restrain and control her until she is twenty- 
one years old, or until such time as they shall deem proper for her discharge, 
under such proper and humane rules and regulations as may be adopted by the 
trustees. When any such person shall come before any court for the purpose of 
confessing guilt or for trial, the court shall, as far as feasible and as far as con- 
sistent with public policy, give a private hearing, and in all respects avoid un- 
necessary publicity in connection with the proceedings before the court. (1917, 
C255, Ss. O25 Ce S's) / 3046 Fx. esse OZ aC. OO: 105/ aCaml a aan ee 


Cross Reference. — As to admission of was inserted by the 1921 amendment. 
Cherokee Indians, see § 134-21. The 1937 amendment struck out the 
Editor’s Note. — The provision allowing words “or woman” formerly appearing as 


the restraining of girls under twenty-one the third and fourth words of this section. 


§ 134-28. Delivery of inmates to institution; expenses.—It shall be 
the duty of the county authorities of the county from which any girl or woman 
is sent to the home, or the city authorities, if any girl or woman is ordered to be 
sent to the home by any city court, to see that such girl or woman is safely and 
duly delivered to the home, and to pay all the expenses incident to her conveyance 
and'delivery to ‘the, homesC191OMGr122 Crs ee eyo 355 


§ 134-29. Voluntary application for admission; care of children.— 
In addition to caring for such persons as may be committed to the institution 
by order of court, the board of managers may, in their discretion, receive 
into the institution any such person who may have in writing confessed herself 
guilty of any offense or any wayward conduct and may in writing express her 
desire to become an inmate of the institution; but the board shall not admit any 
such person unless upon examination of such person, freely and voluntarily held 
under the direction of the board, the board shall conclude that confinement in the 
institution will probably aid in the reformation of such person. Any person 
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§ 134-30 Cu. 134. REFORMATORIES—GIRLS § 134-33 
becoming an inmate of the institution under the provisions of this section shall 
be subject to the same rules and regulations as those who have been committed by 
order of court, and shall be detained for such time as the board, in its judgment, 
may deem best, not exceeding, however, the term of three years. And it shall 
further be the duty of the board of managers to make suitable provision for the 
care and maintenance of children born in the institution, and also of the infant 
children that any woman may have when she is committed to the institution. 


O1927 £6, 299, 5) 47; CAO. ten ooO.) 


§ 134-30. Law as to juvenile delinquents applied.—The provisions of 
the chapter pertaining to the reclamation and training of juvenile delinquents 
shall apply to young girls, and any court before whom a young girl is brought 
pursuant to the provisions of said chapter may be by order of court placed in 
the institution herein established, and shall be subject to all the provisions of 
law relating thereto: Provided, however, that no girl shall be admitted to the 
institution under this provision without the previous consent of the board of 


manscerss(lOl/ 9 C255 eS Oli 52/3375) 


§ 134-31. Discharge on parole; arrest for escape or violation of 
parole.—The board of managers may conditionally discharge any person at any 
time, and if any such person shall violate any condition of her parole or shall 
violate any condition upon which she has been discharged, or if any inmate 
escape from the institution, the board of managers may cause any such person 
to be rearrested and returned to the institution and be detained therein for the 
unexpired portion of her term, dating from the time of her parole, conditional dis- 
charge, or escape. The board of managers is empowered to issue to any person 
designated by the board a commitment signed by the president and attested by 
the secretary, and having attached thereto the common seal of the corporation, 
by the terms of which commitment such person may be authorized and empowered 
to apprehend any such person who may have violated her parole or any condition 
of her discharge or that may have escaped, and carry such person back to the 
institution. Such commitment shall briefly state the reason for the issuance 
of the same, and the person designated to execute the same may execute it in 
SAVACOUNT Vain athe Sate. (101 7,,Cr coe tC nts / 538, ) 

§ 134-32. Industrial training; compensation; power to punish.— 
The board of managers is authorized and empowered to establish and maintain 
within the institution an industrial school, and shall provide for the safekeeping 
and employment of the inmates for the purpose of teaching each of them a useful 
trade or profession and improving her mental and moral condition. If the board 
of managers sees fit, they may pay each inmate reasonable compensation for labor 
performed, after deducting such sum as they may deem reasonable for necessary 
expenses of her maintenance and discipline. To secure the safekeeping, obedience, 
and good order of the inmates, the superintendent shall have the same power as to 
such inmates as keepers of jails and other penal institutions possess as to persons 
commitredsro their-custody.; (l9l/scueosmce 10-.GaS..s17339)) 


§ 134-33. Unlawful acts of inmates and others; escape; prostitu- 
tion, etc.—It shall be unlawful: 

(1) For any inmate of the State Home and Industrial School for Girls and 
Women to escape from said, school, or for any person to aid and abet 
any inmate to escape therefrom; 

(2) For any person to advise, or solicit, or to offer to advise or solicit, any 
inmate of said school to escape therefrom; 

(3) For any person to transport, or to offer to ‘transport, in automobile or 
other vehicle or conveyance, any inmate of said school to or from any 
place: Provided, this shall not apply to the superintendent and 
teachers of said school, or to employees acting under the superin- 
tendent and teachers thereof; 
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(4) For any person to engage in, or to offer to engage in prostitution with 
any inmate of said school; 

(5) For any person to receive, or to offer to receive any inmate of said 
school into any place, structure, building or conveyance for the pur- 
pose of prostitution, or to solicit any inmate of said school to engage 
in prostitution ; 

(6) For any person to conceal an escaped inmate of said school, or to fur- 
nish clothing to an escaped inmate thereof to enable her to conceal 
hemaidentity, (Mx poesss 1920 sca40..s¥ laa orc we /3-45 (am) 

Editor’s Note—In view of the 1937 Women” in subdivision (1) was an inad- 
amendment to § 134-22 it seems that the  vertence on the part of the legislature. 
failure to strike out the words “and 


§ 134-34. “Inmate” and “‘prostitution’’ defined.—The term “inmate” 
as used in § 134-33 shall be construed to include any and all girls committed to, 
or received into said State Home and Industrial School for Girls under the pro- 
visions of this article; and the term “prostitution” shall be construed to include 
the offering or receiving of the body for sexual intercourse. (Ex. Sess. 1920, c. 


40, s. 2; C. S., s. 7343(b).) 


§ 134-35. Punishment for violation of § 134-33. — Any person who 
shall knowingly and willfully violate any one of the provisions of § 134-33 shall be 
guilty of a misdemeanor, and shall be fined or imprisoned, or both fined and im- 
prisoned, in the, discretion of the court., (Ex~Sess1920,)c).40) sy Gel@ ae oe 
7343(c).) 


ARTICLES 
Industrial Farm Colony for Women—Dobb’s Farms. 


§ 134-36. Name and establishment.—A State institution for women to 
be known as Dobb’s Farms, is hereby established. (1927, c. 219, s. 1; 1945, c. 
847.) 

Cross Reference.—As to authority to Editor’s Note. — The 1945 amendment 
transfer entire population at Dobb’s Farms changed the name of the Industrial Farm 
to the State Home and Industrial School Colony for Women to Dobb’s Farms. 
for Girls, see § 134-91. 


§ 134-37: Repealed by Session Laws 1943, c. 776, s. 14. 


§ 134-38. Located in healthful section.—The board of directors is au- 
thorized to use for the purpose of said institution, any site already owned by 
the State, when approved by the Governor and Council of State. Such land shall 
be located in a healthful section of the State and shall have natural drainage 
and adequate natural water supply. It shall also include woodland and arable 
land to the end that, as far as practicable, the food for the inmates may be pro- 


duced on such land. The farm must also be accessible by rail or road to all sec- 
tionsvortnerotatem (192 7c ele cman) 


§ 134-39. Plans for buildings.—The directors shall cause to be prepared 
plans and specifications for remodeling or erecting on such site necessary build- 
ings for a suitable plant for the institution. The directors shall furnish and equip 
the same ready for use. Contracts shall be made by the directors and those call- 
ing for an expenditure of over five hundred dollars shall be duly advertised and 
competitive bids received thereon, but whenever possible convict labor shall be 
used, the compensation for such to be agreed upon by the directors and State 
Highway Commission. When such buildings have been prepared and equipped, 
and the necessary staff of officers has been organized, the directors shall make 
announcement that the institution is ready for the reception of inmates. (1927, 
CoA Peaiaer: 

Editor’s ees virtue of G. S. 136- substituted for “State Highway and Public 
1.1, “State Highway Commission” has been Works Commission.” 
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§ 134-40. Authority of directors.—The directors shall have control of 
the institution; determine the policy of the same and make necessary rules for 
the discipline, instruction, mental and physical examination and treatment of the 
inmates and for the labor of the inmates; cause to be kept proper records, includ- 
ing those of inmates; hold regular meetings, at least quarterly, at said institution 
and audit the accounts of the superintendent quarterly. They shall report bienni- 
ally to the Governor the general and financial condition of said institution, with 
such recommendations as they desire to make. (1927, c. 219, s. 5.) 


§ 134-41. Power to appoint and remove.—The directors shall appoint 
and remove at their discretion, a superintendent of said institution who shall be a 
woman of liberal education and special training and who has had experience in 
institutional management or social work, not of their number, and who, before 
entering upon the duties of her office, shall be sworn to a faithful performance of 
her duties. The superintendent shall receive such compensation as shall be fixed 
by the directors and shall reside at said institution. (1927, c. 219, s. 6.) 


§ 134-43. Women subject to committal._Women sixteen years of age 
age such institution and have control over the inmates thereof, and shall make 
tules and regulations for the administration of said institution, subject to the 
approval of the board of directors. The superintendent shall, also, subject to the 
approval of the board of directors, determine the number, select, appoint and 
assign duties of all subordinate officers of said institution, who shall be women, 
as far as practicable, and shall be sworn to a faithful performance of their duties. 
As soon as the size of the institution demands it, a resident woman physician shall 
be employed. The superintendent may remove any officer appointed by her. 


(1927, c. 219, s. 7.) 


§ 143-43. Women subject to committal.—Women sixteen years of age 
and older belonging to the following classes and who are not eligible for admis- 
sion to Samarcand may be committed by any court of competent jurisdiction to 
said institution, and not otherwise; persons convicted of, or who plead guilty to 
the commission of misdemeanors, including prostitution, habitual drunkenness, 
drug-using, disorderly conduct. The board of directors may in its discretion re- 
ceive and detain as an inmate of the institution any woman or girl, not otherwise 
provided for, who may be sentenced by any court of the United States within this 
State: Provided, that no woman who has been adjudged epileptic or insane by a 
competent authority, or is of such low mentality or is so markedly psychopathic 
as to prevent her from profiting by the training program of the institution, shall 
be admitted. Immediately upon commitment, a careful physical and mental exam- 
ination by a competent physician and a psychologist shall be made of each person 
committed. The court imposing sentence upon offenders of either class shall not 
fix the term of such commitment except as hereinafter provided. Commitment to 
said institution shall be made within one week after sentence is imposed, by the 
sheriff when sentenced by the superior court, and by a police officer when sen- 
tence is imposed by any city, town or inferior court, but no offender shall be 
committed to such institution without being accompanied by a woman in addition 
to the officer. The expenses of such commitment shall be paid the same as com- 
mitments to other penal institutions in the State. The trial court shall cause a 
record of the case to be set with the commitment papers on blanks furnished by 
the institution. The duration of such commitment, including the time spent on 
parole, shall not exceed three years, except where the maximum term specified by 
law for the crime for which the offender was sentenced shall exceed that period, 
in which event such maximum term shall be the limit of detention under the 
provisions of this article, and in such cases it shall be the duty of the trial court 


Oo7, 
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to specify the maximum term for which the offender may be held under such 
commitment (19279 ch 219) 6S wal 957 277 a) 


Editor’s Note. — The 1937 amendment 
added the proviso to the second sentence. 


§ 134-44. Parole.—Any inmate of the institution may, upon recommenda- 
tion of the board of directors to the Governor, be allowed to go on parole under 
the following conditions: That she is in good physical condition, has ability to 
earn an honest living, has a satisfactory institutional record, based on the merit 
system, and a proper home to which she may go, or that suitable employment has 
been secured in advance. Each person paroled or discharged from said institution 
shall be given, if the superintendent deems it best, suitable clothing, transporta- 
tion expenses and a sum of money not exceeding thirty dollars. Authority is 
conferred on said board of directors to establish such rules and regulations as it 
may deem necessary, setting forth the conditions upon which inmates may be 
discharged or recommended for parole, and to enforce such rules and regulations. 


(19275 co 219 5 n8 5) 


§ 134-45. Effect of parole.—While upon parole, each inmate of said in- 
stitution shall remain in the legal custody and under the control of the board of 
directors, and subject at any time to be taken to said institution for any reason 
that shall seem sufficient to said board. Whenever any paroled inmate of said in- 
stitution shall violate her parole and be returned to the institution, she may be 
required to serve the unexpired term of her maximum sentence, including the 
time she was out on parole or any part thereof, in the discretion of the board of 
directors, or she may be paroled again if said board of directors shall so rec- 
ommend. The request of said board of directors or of any person authorized by 
the rules of said board, shall be sufficient warrant to authorize any officer of said 
institution or any officer authorized by law to serve criminal process within the 
State, to return any inmate on parole into actual custody; and it shall be the duty 
of police officers, constables and sheriffs to arrest and hold any paroled inmate 
when so requested, without any written warrant, and for the performance of such 
duty, the officer performing the same, except officers of said institution, shall 
be paid by the board of directors of said institution out of the institution funds 
such reasonable compensation as is provided by law for similar services in other 
cases.1( 1927 ce ZO me 10s) 


§ 134-46. Escape of inmate.—If any inmate shall escape from said in- 
stitution or from any keeper or officer having her in charge or from her place of 
work while engaged in working outside the walls of said institution, she shall be 
returned to said institution when arrested, and may be disciplined in such man- 
ner as the board of directors may determine. Any person who shall advise, in- 
duce, aid or abet any woman committed to the State Industrial Farm or to the 
charge or guardianship of the directors of said institution to escape from said 
farm, or from the custody of any person to whom such women shall have been en- 
trusted by said directors or by their authority, shall be fined not more than five 
hundred dollars or imprisoned not more than one year, and any woman who shall 
have so escaped may, whether the limit of her original sentence shall have expired 
or not, be arrested and detained without warrant, by any officer authorized to 
serve criminal process, for a reasonable time to enable the superintendent or a 
director of said firm, or a person authorized in writing by the superintendent 
of said farm or said directors and provided with the mittimus by which such 
woman was committed, or with a certified copy thereof, to take such woman for 
the purpose of returning her to said institution, and the officer arresting her 
shall be paid by the State a reasonable compensation for her arrest and keeping. 
Any woman lawfully committed to said institution who shall escape therefrom 
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may be imprisoned in said institution for not more than one year from the ex- 
piration of the term for which she was originally committed. Prosecutions under 
this article may be instituted in any county in which such woman may be ar- 


rested a4 102/7nCr219).siils) 


§ 134-47. Recommendation for discharge.—If it shall appear to said 
board of directors, that any inmate, on parole, although not having completed her 
maximum term, has maintained a satisfactory parole record, and will continue to 
lead an orderly life if discharged, said board may recommend to the Governor 
that such inmate be discharged from said institution. (1927, c. 219, s. 12.) 


§ 134-48. General and industrial training.—The board of directors, in 
making rules and regulations for the government of said institution, shall make 
provision for a system of general and industrial training, including useful trades 
and home economics, and for proper recreation facilities. (1927, c. 219, s. 13.) 


ARTICLE 4. 
Reformatories or Homes for Fallen Women. 


§ 134-49. Counties and cities authorized to establish reformatories. 
—In all cities that have a population of over twenty thousand people the gov- 
erning body of such city and the board of county commissioners of the county in 
which the city is situated are authorized and empowered to establish jointly a 
reformatory or home for fallen women. (1917, c. 264, s. 1; C. S., s. 7344.) 


§ 134-50. Power to purchase land, erect buildings, and maintain 
the institution.—The said city and county are authorized jointly to purchase 
a tract of land, not exceeding one hundred acres, for the use of such reformatory 
or home, the title to which shall be vested jointly in the city and county, and the 
reformatory shall be managed jointly by such city and county. The city and 
county are authorized to build such buildings and improvements on the land so 
purchased, to keep and maintain such reformatory or home for fallen women, 
and to make all necessary appropriations for buildings and keeping and caring 
for the inmates thereof: Provided, however, the cost of said buildings shall not 
exceed the sum of forty thousand dollars, and the maintenance and upkeep and 
operating expenses per annum shall not exceed the sum of twenty thousand 
dollars (1917..ch264--s.nl s-19195.¢433 5 CAS as: 7945311925, cA1762) 


§ 134-51. Board of directors elected; officers; regulations. — The 
governing body of the city, at its annual election of officers for the city in May, 
shall elect for the term of two years two men as directors for such institution, and 
the board of county commissioners shall, in the same year, at their meeting in 
May, elect two men as directors for such institution to serve for two years. 
The mayor of the city and the chairman of the board of county commissioners 
shall be ex officio members of such board with equal right to vote, and the six 
directors shall have entire management and control of such reformatory for fallen 
women. The board shall elect one of their number president, and also elect a sec- 
retary and treasurer, and they shall have and exercise the usual powers incident 
to such officers. They shall make such rules and regulations as they see fit for the 
government and management of such institution. The directors shall take an oath 
to perform their service faithfully, and they shall continue as directors until their 
successors are duly elected and qualified. (1917, c. 264, s. 1; C. S., s. 7346.) 

Local Modification.—Mecklenburg: 1931, 
c. 253. 


§ 134-52. Advisory board of women.—The directors are authorized to 
appoint as an advisory board not more than twenty-five nor less than twelve 


359 


§ 134-53 Cu. 134. REFORMATORIES—F ALLEN WOMEN § 134-59 


discreet women to supervise and attend to the actual running of such institution. 
The advisory board of women shall be appointed for such term, not exceeding 
four years, as the directors may in their discretion think best. (1917, c. 264, s. 


Te CeCRRcE 73475) 


§ 184-53. Special tax authorized.—To assist in carrying out the provi- 
sions of this article the county commissioners and governing body of the city 
shall each levy annually a tax not exceeding two cents on each one hundred 
dollars valuation of real and personal property in such city and county respec- 
tively. The tax shall be levied and collected in the same manner as the other 
county and city taxes are collected. This fund shall be used exclusively for the 
purposes contemplated and set forth in this article, and shall be kept separate 
from all other funds. (1927, c. 264, s. 2; C. S., s. 7348.) 


§ 134-54. Employment of superintendent and assistants; rules and 
regulations.—The board of directors shall have the management and control of 
the institution and shall have authority to employ superintendents and such other 
assistants as they may deem necessary; to fix their salaries, to define their duties, 
and to discharge any employee; and to make any and all rules and regulations as 
they may deem necessary for the management and conducting of the institution 
under the provisions of this article and not inconsistent therewith. (1917, c. 
264¢s:0 GUiS2SA7S499) 


§ 134-55. Power of superintendent.—The superintendent of the insti- 
tution employed by the board of directors shall have the right to require obedi- 
ence from all the inmates of the institution, and to use such lawful measures as 
may be necessary to enforce the same to the same extent as the superintendent of 
any other penal institution in this State is empowered in like case. (1917, c. 264, 


cy eG Pisey yeah) 


§ 134-56. Physician employed. — For the purpose of treating the in- 
mates of the institution for the whiskey, drug, or other habit or disease, the direc- 
tors shall employ a competent physician or physicians to attend and treat said in- 


mates/ 3 ( 1917, CeZO4Ns. gl as Besa OO) 


§ 134-57. Purpose of home; persons to be admitted.—The reforma- 
tory or home shall be conducted for the correction of fallen women, and for the 
moral and industrial training of criminally delinquent women and girls, by teach- 
ing them useful trades and domestic science, etc.; and the directors may, in 
their discretion, receive into the institution such women or girls as shall be com- 
mitted thereto by the judge or other presiding officer of any superior or recorder’s 
court held anywhere in the State of North Carolina within that judicial district 
in which county the reformatory is now or may hereafter be situated, as herein- 
after provided: Provided, that the reasonable cost of maintaining any woman 
or girl committed to such institution from any county other than that in which 
such reformatory shall be located shall be borne by the county from which such 
person shall have been commiutted. (1917) ce) 264.7s\)35.Cim:, s. 7502.) 


§ 134-58. Right of directors to control inmates.— The board of di- 
rectors shall have the sole right to keep, restrain, and control the persons com- 
mitted or otherwise received into the institution as hereinafter provided, during 
the term of their commitment thereto, under such proper and humane rules and 
regulations as may be adopted by the directors. (1917, c. 264, s. 4; C. S. s. 
7305) 


§ 134-59. Power of courts to commit persons to reformatory.— 
When the institution is ready to receive and care for inmates, the board of di- 
rectors shall notify the clerks of the courts hereinbefore specified; and the 
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judges or other presiding officers of the superior, recorders, county, or other 
courts having like criminal jurisdiction, in that judicial district in which the 
reformatory is now or may hereafter be situated and established, shall have au- 
thority to sentence to the reformatory for fallen women for a term of not less 
than thirty days nor more than one year all those women who are convicted in 
their several courts of drunkenness or the drug habit, where it appears that they 
are habitual drunkards or drug fiends; and the judges or other presiding officers 
of such courts shall have authority to sentence to the ““Reformatory for Women” 
for a term of not less than thirty days nor more than three years all female per- 
sons convicted in the said courts of any violation of the criminal laws of this State 
prohibiting and punishing fornication and adultery, keeping a house of ill-fame, 
or a bawdy-house, or disorderly house, or violating the criminal laws of this 
State as to chastity or vagrancy: Provided, that such judge or other presiding 
officer as aforesaid shall be of the opinion that it would be best for such persons 
and the community in which such persons may be convicted hereunder. The order 
of commitment of such judge or other presiding officer as hereinbefore provided 
shall be full, sufficient, and competent authority to the officers and agents of the 
institution for the detention and keeping therein of the persons so committed: 
Provided, that nothing herein shall authorize a justice of the peace to impose a 
sentence of longer than thirty days: Provided further, that judges and recorders 
holding courts in counties other than that in which the reformatory is located 
shall have power to commit such persons to the institution on the conditions here- 
totoresset 1orti in this*articles (1I91/~cwz04) sx7 >, 1919, c.30237°C.S.; s,. 7354) 


§ 134-60. Clerk of superior court may commit in certain cases.— 
The clerk of the superior court shall have power and authority to commit to the 
institution for treatment any female person found by such clerk to be a habitual 
drunkard or habitually addicted to the drug habit, as such clerk is now au- 
thorized by law to commit to the hospital for the insane or to a private hospital, 
persons adjudged to be of unsound mind, and to that end such clerk of the court 
shall have all the power and authority conferred upon him by law with reference 
Lomisanc. petsons.. (1917, ¢c. 2604, Settee os Sw /oDos) 


§ 134-61. Voluntary application for admission.—Any person fulfilling 
the requirements as to sex and age as hereinbefore provided may, upon written 
application to the directors, setting forth that the applicant wishes to reform and 
the term for which such applicant wishes to be detained, be admitted to such 
institution, in the discretion of the board of directors; and any inmate so ad- 
mitted shall be subject to the same restraint, control, and treatment as persons 
committed thereto, and such applications signed by the applicants shall be full 
and sufficient authority for the detention and control of the applicants in the 
institution for and during the full term as set out in the application: Provided, 
that the directors may, in their discretion, discharge any inmate so admitted at 


aivatimicmr Lola crcO4.s; S$; CaS lasuy 300.) 


§ 134-62. Instruction and training to be given.—The officers of the 
institution shall take into the reformatory or home all persons committed thereto 
by competent authority, and shall cause all such persons to be instructed in such 
rudimentary branches of useful knowledge as may be suited to their various ages 
and capacities, and to be taught such useful trades and occupations as the board 
may direct; and such persons shall perform such labor as the principal and other 
superintending officers may order, subject to the discretion of the board of di- 
rectors. All inmates of the institution shall, if possible, be taught the precepts 
of the Holy Bible, good moral conduct, how to work and be industrious. (1917, 
ee Ogee eee aS. 7 O0/ +) 


§ 134-63. Industrial training; assistance to discharged inmates.— 
There shall be established and conducted on such lands as may be owned in 
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connection with the institution such useful pursuits as the board of directors 
may deem expedient, so as to keep regularly at work all able-bodied inmates 
thereof, and as far as may be practicable the board of directors shall assist the 
inmates, when paroled or discharged, in procuring suitable homes and honorable 
and respectable employment. (1917, c. 264, s. 12; C. S., s. 7358.) 


§ 134-64. Discharge on parole; rearrest for escape or violation of 
parole. — The board of directors of the institution may detain therein, under 
the rules and regulations adopted by them, any person legally committed thereto, 
according to the terms of sentence and commitment; and with the approval and 
concurrence of the Governor of the State first had and obtained, may condition- 
ally parole or discharge such person at any time prior to the expiration of the 
term of commitment. If, however, any inmate shall escape or be conditionally 
paroled, or be conditionally discharged from the institution as aforesaid, and vio- 
late and break the condition of her parole or conditional discharge, the board of 
directors may, by and through their superintendent, cause her to be arrested and 
returned to the institution, to be detained therein for the unexpired portion of 
the commitment, dating from the time of escape or parole or conditional dis- 
charge. The superintendent of the institution, or any employee thereof under his 
control and direction, may rearrest, without a warrant, any inmate of the institu- 
tion who may have escaped therefrom, in any county of this State, and shall 
forthwith convey her back to the institution from which she escaped; and a jus- 
tice of the peace or any judicial officer may cause an escaped inmate from the 
institution to be rearrested and held in custody until she can be returned to the 
institution as in case of the first commitment thereto. Any person conditionally 
paroled or conditionally discharged from the institution may be also rearrested 
and returned thereto upon a warrant issued by the chairman of the board of 
directors, the warrant specifying briefly the reason for such rearrest and return, 
and such warrant of rearrest shall be directed and delivered to a person em- 
ployed by the board of directors, and may be executed by such person in any 
county of this State where the paroled or conditionally discharged inmate may be 
fourid (1917 cr 264s 13, Cae se /O505) 


§ 134-65. Ungovernable inmates removed. — If it shall appear to the 
board of directors that any inmate of the institution is or becomes ungovernable, 
or is exerting an unwholesome influence over any other inmate of the institution, 
it shall be their duty to certify the same to the Governor of the State, and he 
thereupon may order such inmate to the State’s Prison or to the county jail or 
to the workhouse in the county in which the inmate was convicted and sentenced, 
where such person shall serve out her unexpired term of imprisonment. (1917, 


c. 264, s. 10; C. S., s. 7260.) 


§ 134-66. Reports to be made by directors; inspection by grand 
jury.—The board of directors shall at least once a year file with the city and 
the board of county commissioners of the county in which the institution is situ- 
ated a full detailed report of the institution, together with the superintendent’s 
reports thereon. It shall be the duty of the grand jury to personally visit and 
inspect such institutions once every six months, and report to the court the con- 
ditions prevailing therein (1917 c, 264, s: 9: C5718, 77361°) 


ARTICLES: 
Eastern Carolina Industrial Training School for Boys. 


§ 134-67. Corporation created; name; powers.—A corporation to be 
known and designated as the Eastern Carolina Industrial Training School for 
Boys is hereby created, and as such corporation and under said name it may sue 
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and be sued, plead and be impleaded, hold, use, and sell and convey real estate, 
receive gifts and donations and appropriations, and do all other things necessary 
and requisite for the purposes of its organization as hereinafter specified. (1923, 


Cross Sal ii CH OSih7662 (ays) 
§ 134-68: Repealed by Session Laws 1943, c. 776, s. 15. 


§ 134-69. Establishment and operation of school; boys subject to 
committal; control; term of detention.—The trustees are empowered to es- 
tablish and operate a school for the training and moral and industrial develop- 
ment of the criminally delinquent white boys of the State; and when such school 
has been organized the trustees may, in their discretion, receive therein such de- 
linquent and criminal boys under the age of twenty years as may be sent or 
committed thereto under any order or commitment by the judges of the superior 
courts, the judges of the juvenile courts, or the recorders, or other presiding offi- 
cers of the city or criminal courts, and shall have the sole right and authority 
to keep, restrain, and control them during their minority, or until such time as 
they shall deem proper for their discharge, under proper and humane rules and 
regulations as may be adopted by the trustees. (1923, c. 254, s. 3; C. S., s. 
7a02(G 819375 Cs1162) 


§ 134-70. Selection of location; power and size of purchase.—The 
board of trustees shall select a suitable place outside of and away from any city, 
town or village for the erection of such school, such location to be in the eastern 
part of North Carolina not farther west than twenty miles west of the main 
line of the Atlantic Coast Line Railroad, and said board of trustees is empowered 
to purchase, at some suitable and convenient place, not less than one hundred 
acres nor more than five hundred acres of land whereon to erect and operate 


Suciescnools) 1925, cs 254,)s 4 Crise s7soc(d).) 


§ 134-71. Receipts expended for school; accounting and reports.— 
All moneys received by the trustees by private gifts, donations, or otherwise 
shall be expended in the establishment, operation and maintenance of the school 
for the training and the moral and industrial development of such delinquent 
boys, and in securing homes for them; and it shall be their duty to duly account 
for all moneys so received by them and to make report of the manner of its ex- 
penditure and of the work done by them as hereinafter more particularly pro- 


vided for. (1923, c. 254, s. 6; C. S., s. 7362(f).) 


§ 134-72. Bonds of superintendent and treasurer.—The treasurer 
and superintendent shall, before receiving any of said funds, make a good and 
sufficient bond, payable to the State of North Carolina, in such sums as may be 
named by the Governor and approved by the State Treasurer. (1923, c. 254, s. 
Linen ist O02( 2).) 


§ 134-73. Enforcement of discipline; discharge of superintendent. 
—The superintendent employed by the board is authorized to require obedience 
from all the inmates of the school, and is entrusted with the authority for cor- 
recting and punishing any inmate thereof to the same extent as a parent may 
under the law impose upon his own child; and the trustees shall have the right 
at any time to discharge the superintendent for cause. (1923, c. 254, s. 8; C. S., 
s. 7362(h).) 


§ 134-74. Transfer by order of Governor.—The Governor of the State 
may by order transfer any boy under the age of eighteen years, from any jail, 
chain gang or penitentiary in this State to such school. (1923, c. 254, s. 10; C. 
Ds. 87002 Gh) 
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§ 134-75. Work to be conducted.—There shall be established and con- 
ducted on such lands as may be owned in connection with the school, such agri- 
culture, horticulture, workshops, and other pursuits as the board of trustees may 
deem expedient so as to keep regularly at work all able-bodied inmates. (1923, 


Ce lots aC moms. /oGZ Uke) 


§ 134-76. Boys to be received; subjects of instruction.—The officers 
of the school shall receive and take into it all boys committed thereto by com- 
petent authority, or received therein as aforesaid and shall cause all such boys 
in the school to be instructed in such rudimentary branches of useful knowledge 
as may be suited to their various ages and capacities. The boys shall be taught 
such useful trades and given such manual training as the board may direct, and 
shall perform such manual labor as the principal or other superintending officers, 
subject to the direction of the board, may order. All the inmates shall, if possible, 
be taught the precepts of the Holy Bible, good moral conduct, how to work and 
tOybe industrious 601025 mcm 04 womelone GG. .,8S, 7002) a) 


§ 134-77. Management and control of school; rules and regula- 
tions.—The board of trustees shall have the management and control of the 
school, and shall have authority to employ a superintendent and such other as- 
sistants as they may deem necessary; to fix their salaries, to define their duties, 
to discharge any employees, and to make any and all rules and regulations as they 
may deem necessary for the management and conducting of such school under 
the provisions of this article and not inconsistent therewith. (1923, c. 254, s. 13; 
OSes MOA) 


§ 134-78. Certificate for removal from school; order of removal.— 
If it shall appear to the board of trustees that any inmate of the school is or 
becomes ungovernable and is exerting an unwholesome influence over any other 
inmate, it shall be their duty to certify the same to the Governor of the State, 
and he may order such inmate to the State Prison or to the jail or chain gang 
in the county in which such inmate was convicted, where such person shall serve 
Out his tnexpiredsterme (1923, 1c e254.%s wl 4 Cw ome oO7 aie) 


ARTICLE 6. 
Morrison Training School. 


§ 134-79. Creation of corporation; name; powers.—A corporation, 
to be known and designated “The Morrison Training School,” hereby created, 
and as such corporaton it is authorized and empowered to accept and use dona- 
tions and appropriations, hold real estate by purchase or gift, and do all other 
things necessary and requisite to be done for the care, discipline and training of 
negro boys which may be received by said corporation. (1921, c. 190, s. 1; C. 
iy Sb OELIA(EW is AN By Au xes JERS.) 


§ 1384-80: Repealed by Session Laws 1943, c. 776, s. 11. 


§ 134-81. Powers of board; board of parole.—The board shall under- 
take as expeditiously as possible the business of selecting a location and pre- 
paring for the opening and maintenance of the Morrison Training School. The 
board shall have power to appoint and dismiss at will a superintendent and other 
employees, to make such rules for its own meetings and guidance as it deems 
necessary; have the general superintendence, management, and control of the in- 
stitution ; of the grounds and buildings, officers, and employees thereof; of the in- 
mates therein, and all matters relating to the government, discipline, contracts, 
and fiscal concerns thereof; and may make such rules and regulations as may 
seem to them necessary for carrying out the purposes of the institution. And 
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the board shall have the right to keep, restrain, and control the inmates of the 
institution until such time as the board may deem proper for their discharge un- 
der such proper and humane rules and regulations as the board may adopt. The 
board shall constitute a board of parole of the institution, and shall have the 
power to parole and discharge the inmates under such rules and regulations as 
the board may prescribe, and to retake them upon failure to comply with any re- 
eirement Or paroles ( 1 O2iece lL Ae sws. Cxm., se o9lZ(c) 1945.c, 7/6, s. 11.) 


§ 134-82. Delinquents committed to institution; cost; age limit.— 
Delinquent negro boys, under the age of sixteen years, may be committed to 
the institution by any juvenile, State, or other court having jurisdiction over 
such boy, but no boy shall be sent to the institution until the committing agency 
has received notice from the superintendent that such person can be received. The 
cost of sending inmates shall be paid by the county or municipality sending the 
same, as the case may be. In special cases where the public good would seem to 
be subserved thereby the board shall have the right, upon the request of any 
court of proper jurisdiction, to receive an inmate above the age of sixteen, but 
this shall be a matter wholly within the discretion of the board. When any com- 
mitment to the institution is made, it shall not be for any specified time, but 
may continue or terminate at the discretion of the board, not to exceed the age of 
IiasoLitye Or theginmate, (1921 culOUs out «Guo. «64, 0912(c.)..) 

Power to Commit Permissive.—It would court to impose such sentence is made per- 
seem that the legislature did not intend missive and not compulsory, and sentence 
that a fifteen-year-old boy, convicted of a of death upon a conviction of a fifteen-year- 
capital crime, should be sentenced to a re- old boy of the crime of rape is with- 
formatory, but if the statutes be construed out error. State v. Smith, 213 N. C. 299, 195 
to permit such sentence, the power of the S. E. 819 (1938). 


§ 134-83. Selection of location of institution; title —The location of 
the institution shall be recommended by the board of trustees and approved by 
the Governor. In the event the location selected is upon property now owned by 
the State or any other State institution, then the governing body in whom the 
title is vested is hereby directed and authorized to transfer title to the board of 
trustees of the Morrison Training School, and turn oyer to them all or such 
portions of the said property as the Governor may direct, without compensation, 
as the Governor may deem proper for the best interests of the State. (1921, c. 


DOO Msao Cross 0912(e)s) 


§ 134-84. Apportionment of admissions; private or municipal con- 
tributions.—In receiving inmates of the institution, the trustees shall distribute 
such admissions as near as may be in relation to the negro population of the 
several counties until all the maintenance appropriation from the State is ex- 
hausted. If after such maintenance fund is exhausted it be found possible to 
provide housing space and control for additional inmates, then the trustees may 
receive such additional number of inmates as can be cared for upon the payment 
by private persons or municipal or county authorities of the actual cost of the 
maintenance of such inmates. County and municipal authorities are hereby given 
ZutuOritvetor pay, SucIy sliins iif theirediserction. (1921, ¢:190,%s. 6:°C. S.,, s. 
AWA IE) 


ARTICLE 6A. 


State Training School for Negro Girls. 


§ 134-84.1. Creation and name.—An institution, to be known and des- 
ignated as State Training School for Negro Girls, is hereby created, and such 
institution is authorized and empowered to accept and use donations and ap- 
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propriations and do all other things necessary and requisite to be done in fur- 
therance of the purpose of its organization and existence as hereinafter set forth. 


(1943, c. 381, s. 1.) 


§ 134-84.2. Under control of North Carolina Board of Correction 
and Training.—The said institution shall be under the control of the North 
Carolina Board of Correction and Training, and wherever the words “board,” 
“directors” or “board of directors” are used in this article with reference to the 
governing board of said institution, the same shall mean the North Carolina 
Board of Correction and Training, and said board shall exercise the same powers 
and perform the same duties with respect to the State Training School for Negro 
Girls as it exercises and performs with respect to the other institutions under its 
control, except as may in this article be otherwise provided. (1943, c. 381, § 2.) 


134-84.3. Authority to secure real estate and erect buildings.— 
The board of directors, with the approval of the Governor and Council of State, 
is authorized to secure by gift or purchase suitable real estate within the State 
at such place as the board may deem best for the purpose, and to erect or im- 
prove buildings thereon, for carrying out the purposes of the institution; but 
no real estate shall be purchased nor any commitments made for the erection or 
permanent improvement of any buildings involving the use of State funds unless. 
and until an appropriation for permanent improvements of the institution is ex- 
pressly authorized by the General Assembly; but this prohibition shall not pre- 
vent the directors from purchasing or improving real estate from funds that may 
be donated for the purpose. (1943, c. 381, s. 3.) 


§ 134-84.4. Operation of institution before permanent quarters es- 
tablished.—In order to provide for the operation of the said institution prior to: 
the time that permanent quarters can be established, the board of directors, with 
the approval of the Governor and Council of the State, is authorized and empow- 
ered to enter into an agreement with any other State institution or agency for the 
temporary uses of any State-owned property which such other State institution or 
agency may be able and willing to divert for the time being from its original pur- 
pose; and any other State institution or agency, which may be in possession of 
real estate suitable for the purpose of the State Training School for Negro Girls 
and which is not occupied or needed by said institution or agency, is hereby au- 
thorized to turn such real estate over to the directors of the State Training 


School for Negro Girls upon such terms as may be mutually agreed upon. (1943, 
¢38l, s. 4.) 


§ 134-84.5. Powers and duties of board of directors.—The board of 
directors shall have the general superintendence, management, and control of the 
institution; of the grounds and buildings, officers, and employees thereof; of the 
inmates therein and all matters relating to the government discipline, contracts, 
and fiscal concerns thereof; and may make such rules and regulations as may 
seem to them necessary for carrying out the purposes of the institution. And the 
board shall have the right to keep, restrain, and control the inmates of the insti- 
tution until such time as the board may deem proper for their discharge under 
such proper and humane rules and regulations as the board may adopt. The board 
shall endeavor as far as possible to classify the inmates and keep the different 
classes in separate wards or divisions, so as to produce the best results in the 
reformatory work. The board of directors shall constitute a board of parole of 
the institution and shall have the power to parole and discharge the inmates un- 
der such rules and regulations as the board may prescribe. (1943, c. 381, s. 5.) 


§ 134-84.6. Superintendent of institution. — The board of directors 
shall appoint a superintendent of the institution, who shall be a woman of pro- 
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fessional social work training and experience and who shall meet the personnel 
standards, established by the State Board of Public Welfare, and may fix the 
compensation of the superintendent, subject to the approval of the Budget Bu- 
reau, and may discharge the superintendent at any time for cause. (1943, c. 
$81, s. 6.) 

Editor’s Note.—By virtue of § 108-1.1, substituted for “State Board of Charities 
“State Board of Public Welfare” has been and Public Welfare.” 


§ 134-84.7. Committal and delivery of girls to institution; no in- 
mate detained after becoming of age.—Any negro girl under the age of 
sixteen years, who may come or be brought before any juvenile court of the State 
or other court of competent jurisdiction, and may be found by such court to be in 
need of institutional training, may be committed by such court to the institution 
for an indefinite period: Provided, that such person is not insane or mentally or 
physically incapable of being substantially benefited by the discipline of the in- 
stitution: Provided, further, that before committing such person to the institu- 
tion, the court shall ascertain whether the institution is in a position to care for 
such person; and that it shall be at all times within the discretion of the board of 
directors as to whether the board will receive any person into the institution. No 
commitment shall be for any definite term, but any person so committed may be 
conditionally released or discharged by the board of directors at any time after 
commitment, but in no case shall any inmate be detained in the institution for a 
period longer than such time at which she may attain the age of twenty-one 
years. It shall be the duty of the county authorities of the county from which 
any girl is sent to the institution or the city authorities, if any is ordered to be 
sent to the institution by any city court, to see that such girl is safely and duly 
delivered to the institution, and to pay all the expenses incident to her conveyance 
and delivery to the institution. (1943, c. 381, s. 7.) 


§ 134-84.8. Conditional release of inmates; final discharge. — The 
superintendent shall have power to grant a conditional release to any inmate of 
the institution under the rules adopted by the board of directors, and such con- 
ditional release may be terminated at any time by the written revocation of the 
superintendent, which written revocation shall be sufficient authority for any 
officer of the school or peace officer to apprehend any inmate named in such 
written revocation, in any county of the State, and to return such inmate to the 
institution. Final discharge of any inmate of the institution may be granted by 
the superintendent under rules adopted by the board of directors at any time 
after such inmate has been admitted to the institution: Provided, however, that 
final discharge must be granted before such inmate shall arrive at her twenty- 
first birthday. (1943, c. 381, s. 8.) 


§ 134-84.9. Contract to care for certain girls within federal juris- 
diction.—The board of directors shall have power and they are hereby author- 
ized, shall it be deemed necessary, to enter into a contract with the office of the 
United States Attorney General or such necessary federal agency, to keep, re- 
strain, control, care, and train any negro girl under the age of sixteen years, 
being a citizen of the State of North Carolina, who may come within the juris- 
diction of the several federal courts and who may fall within the classification 
hereinbefore set forth. Any such contract made under the authority and provi- 
sions of this article shall be for a period of not more than two years, and shall 
provide payments by the office of the United States Attorney General or such 
necessary federal agency to the institution for the care of any persons coming 
within the provisions of this article, which shall not be less than the current esti- 
mated cost per capita at the time of the execution of the contract, and all such 
financial provisions of any contract shall first, before the execution of said con- 
tract, have the approval of the Budget Bureau of North Carolina. Any payments 
received under the contract authorized by this article shall be deposited in the 
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State treasury for the use and maintenance of the institution with which any 
such contract is made. Such payments are hereby appropriated to said institu- 
tion as a supplementary fund to compensate the institution for the additional 
care and maintenance of such persons as are received under the provisions of 
this article. (1943, c. 381, s. 9.) 


ARTICLE 7. 


Conditional Release and Final Discharge of Inmates of Certain Training 
and Industrial Schools. 


§ 134-85. Conditional release.—The superintendent of the State Home 
and Industrial School for Girls, of the Stonewall Jackson Manual Training and 
Industrial School, of the Eastern Carolina Industrial Training School for Boys, 
and of the Morrison Training School for Negro Boys, shall have power to grant 
a conditional release to any inmate of the institution over which such superintend- 
ent presides, under rules adopted by the board of trustees or managers of such 
institution, and such conditional release may be terminated at any time by the 
written revocation of such superintendent, which written revocation shall be suf- 
ficient authority for any officer of the school or any peace officer to apprehend 
any inmate named in such written revocation, in any county of the State, and 
to return such inmate to the institution from which he or she was conditionally 
released. Such conditional release shall in no way affect any suspended sen- 
tence, a condition of which is that the inmate be admitted to and remain at 
Suchsinstitutionees (193/-.cw 4onns, | Ls) 

Editor’s Note.—The Morrison Training 179 and 134-91. 
School for Negro Boys is now known as Cited in In re Burnett, 225 N. C. 646, 
the Morrison Training School. See §§ 134- 36S. E. (2d) 75 (1945). 


§ 134-86. Final discharge.—Final discharge of any inmate of any in- 
stitution enumerated in § 134-85 may be granted by the superintendent of such 
institution, under rules adopted by the board of directors or managers, at any 
time after such inmate has been admitted to the institution: Provided, however, 
that final discharge must be granted before such inmate arrives at his or her 
twenty-first birthday. (1937, c. 145, s. 2.) 


ARTICLE 8. 


Care of Persons under Federal Jurisdiction. 


§ 134-87. Certain correctional institutions to make contracts with 
federal agencies for the care of persons under federal jurisdiction.— 
The governing boards of the Stonewall Jackson Manual Training and Industrial 
School, Morrison Training School for Negro Boys, Eastern Carolina Training 
School, the State Home and Industrial School for Girls, and the State Industrial 
Farm Colony for Women may contract with the office of the United States At- 
torney General, the Bureau of Prisons of the United States Department of 
Justice, or such necessary federal agency for the care, keeping, correction, train- 
ing, education, and supervision of delinquent children or other persons under 
the jurisdiction, custody, or care of the federal courts or of the said office of 
the United States Attorney General, the Bureau of Prisons of the United States 
Department of Justice, or such necessary federal agency, as authorized by the 
terms of the Federal Juvenile Delinquency Act of one thousand nine hundred 
thirty-eight, and may receive, accept, hold, train, and supervise such persons as 
may be received from said courts or department under the rules and regulations 
of the several and respective institutions as prescribed or as may hereafter be 
established by the said governing boards, provided, however that such contracts 
or subsequently established rules of care, procedure, and training, of those com- 
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Publie, Weltare: ». (19399 ci0166,; s.) 1;) 

Editor’s Note.—By virtue of § 108-1.1, 
“State Board of Public Welfare’ has been 
substituted for “State Board of Charities 
and Public Welfare.” 


§ 134-88. Term of contract.—Any contract made under the authority 
and provision of this article shall be for a period of not more than two years, and 
shall be renewable from time to time for a period of not to exceed two years. 


(1939, c. 166, s. 2.) 


§ 134-89. Approval by North Carolina Budget Bureau; payments 
received under contracts.—Any contracts entered into under the provisions 
of this article by the office of the United States Attorney General, the Bureau of 
Prisons of the United States Department of Justice, or such necessary federal 
agency with any of the contracting institutions for the care of any persons coming 
within the provisions of this article shall not be less than the current estimated 
cost per capita at the time of execution of the contract, and all such financial pro- 
visions of any contract shall, before the execution of said contract, have the ap- 
proval of the Budget Bureau of North Carolina. Any payments received under 
the contracts authorized by this article shall be deposited in the State treasury 
for the use and maintenance of the institution with which any such contract is 
made. Such payments are hereby appropriated to said institution as a supple- 
mentary fund to compensate the institution for the additional care and mainte- 
nance of such persons as are received under the provisions of this article. (1939, 
CRLOOIES: « 52) 


The Morrison Training School for Negro 
Boys is now known as the Morrison Train- 
ing School. See §§ 134-79 and 134-91. 


ARTICLE 9. 
State Board of Correction and Training. 


§ 134-90. State Board of Correction and Training created.—There 
is hereby created a State Board of Correction and Training to be composed of 
nine members, all of whom shall be appointed by the Governor of North Caro- 
lina. ‘The Commissioner of Public Welfare shall be an ex officio member with- 
out voting power. 

The original membership of the Board shall consist of three classes, the first 
class to serve for a period of two years from the date of appointment, the second 
class to serve for a period of four years from the date of appointment, and the 
third class to serve for a period of six years from the date of appointment. At the 
expiration of the original respective terms of office, all subsequent appointments 
shall be for a term of six years, except such as are made to fill unexpired terms. 
Five members of the Board shall constitute a quorum. 

Members of the Board shall serve for terms as prescribed in this section, and 
until their successors are appointed and qualified. The Governor shall have the 
power to remove any member of the Board whenever, in his opinion, such re- 
moval is in the best public interest, and the Governor shall not be required to 


assign any reason for any such removal. 


Editor’s Note. — Session Laws 1947, c. 
226, s. 1, rewrote this article which was 
codified from Session Laws 1943, c. 776, 
as amended by Session Laws 1945, c. 48, 
and formerly contained §§ 134-90 through 
134-100. See 25 N. C. Law Rev. 404. 

Section 2 of the act rewriting this article 
provides: ‘This article is not applicable 


(1947, c. 226.) 


to reformatories or homes for fallen 
women authorized by article 4, chapter 134 
of General Statutes. Nothing contained in 
this article shall be construed to affect any 
of the provisions of §§ 134-49 through 134- 
66, the same being article 4 of chapter 134 
of the General Statutes.” 


§ 134-91. Powers and duties of the State Board of Correction and 
Training. — The following institutions, schools and agencies of this State, 


3B N. C—24 
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namely, the Stonewall Jackson Manual Training and Industrial School, the State 
Home and Industrial School for Girls, Dobb’s Farms, the Eastern Carolina In- 
dustrial Training School for Boys, the Morrison Training School, and the State 
Training School for Negro Girls, together with all such other correctional State 
institutions, schools or agencies of a similar nature, established and maintained 
for the correction, discipline or training of delinquent minors, now existing or 
hereafter created, shall be under the management and administrative control of 
the State Board of Correction and Training. 

Wherever in §§ 134-1 to 134-48, inclusive, or in §§ 134-67 to 134-89, inclusive, 
or in any other laws of this State, the words “board of directors,” “board of 
trustees,” “board of managers,” “directors,” “trustees,” “managers,” or “board” 
are used with reference to the governing body or bodies of the institutions, 
schools or agencies enumerated in § 134-90, the same shall mean the State Board 
of Correction and Training provided for in § 134-90, and it shall be construed 
that the State Board of Correction and Training shall succeed to, exercise and 
perform all the powers conferred and duties imposed heretofore upon the sepa- 
rate boards of directors, trustees or managers of the several institutions, schools 
or agencies herein mentioned, and said powers and duties shall be exercised and 
performed as to each of the institutions by the State Board of Correction and 
Training herein provided for. ‘The said Board shall be responsible for the 
management of the said institutions, schools Or agencies and the disbursement 
of appropriations made for the maintenance and permanent enlargement and re- 
pairs of the said institutions, schools or agencies subject to the provisions of the 
Executive Budget Act, and said Board shall make report to the Governor an- 
nually, and oftener if called for by him, of the condition of each of the schools, 
institutions or agencies under its management and control, and shall make bien- 
nial reports to the Governor, to be transmitted by him to the General Assembly, 
of all moneys received and disbursed by each of said schools, institutions or 
agencies. 

The State Board of Correction and Training shall have full management and 
control of the institutions, schools and agencies named in this article, and shall 
have power to administer these institutions, schools and agencies in the manner 
deemed best for the interest of delinquent boys and girls of all races. Similar 
provisions shall be made for white and negro children in separate schools. Indian 
children shall be provided for in a manner comparable to that afforded children 
of the white and negro races. Individual students may be transferred from one 
institution, school or agency to another, but this authority to transfer individual 
students does not authorize the consolidation or abandonment of any institution, 
school or agency. The Board of Correction and Training, subject to the approval 
of the Governor and the Advisory Budget Commission, is authorized to transfer 
the entire population at Dobb’s Farms to the State Home and Industrial School 
for Girls and to utilize the present facilities at Dobb’s Farms as a training school 
for negro girls. 

The State Board of Correction and Training is hereby vested with administra- 
tive powers over the schools, institutions and agencies set forth in this article, 
together with all lands, buildings, improvements, and other properties appertain- 
ing thereto, and the Board is authorized and empowered to do all things neces- 
sary in connection therewith for the care, supervision and training of boys and 
girls of all races who may be received at any of such schools, institutions or 
agencies. (1947, c. 226.) 

Cross Reference.—As to Dobb’s Farms, 

formerly the Industrial Farm Colony for 
Women, see §§ 134-36 to 134-48. 


§ 134-92. Organization of the Board.—The State Board of Correction 
and Training is hereby authorized and given full power to meet and organize, 
and from their number select a chairman and vice-chairman. ‘The Commissioner 
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of Correction hereinafter provided for in this article shall be executive secretary 
to the Board. All officers of the Board shall serve for a two-year period, which. 
period shall be the same as the State’s fiscal biennium. (1947, c. 226.) 


§ 134-93. Meetings of the Board.—The State Board of Correction and 
Training shall convene at least four times a year and at places designated by the 
Board. Insofar as practicable, the place of meetings shall rotate among the several 
schools and institutions. (1947, c. 226.) 


§ 134-94. Executive committees.—The State Board of Correction and 
Training shall select from its number an executive committee of three members. 
The powers and duties of the executive committee shall be prescribed by the 
Board and all actions of this committee shall be reported to the full Board at 
the next succeeding meeting. 

In addition to the executive committee the Board may set up such other com- 
mittees as may be deemed necessary for the carrying out of the activities of the 
Board. (1947, c. 226.) 


§ 134-95. Bylaws, rules and regulations.—The State Board of Cor- 
rection and Training shall make all necessary bylaws, rules and regulations for 
its own use and for the governing and administering of the schools, institutions 
and agencies under its control. (1947, c. 226.) 


§ 134-96. Commissioner of Correction.—The State Board of Correc- 
tion and Training is hereby authorized and empowered to employ a Commis- 
sioner of Correction who shall serve all schools, institutions and agencies covered 
by this article. The Board shall prescribe the duties and salary of the Commis- 
sioner of Correction, subject to the approval of the Director of the Budget. The 
Board may employ secretarial help and such other assistants as in its judgment 
are necessary to give effect to this article, subject, however, to the approval of 
the Director of the Budget. 

The Commissioner of Correction shall be a person of demonstrated executive 
ability and shall have such special education, training, experience and natural 
ability in welfare, educational and correctional work as are calculated to qualify 
him for the discharge of his duties, such training shall include special study in 
the social sciences and adequate institutional and practical experiences; and he 
must be a person of good character. He shall devote his full time to the duties 
of his employment and shall hold no other office, except that he shall serve as 
secretary to the State Board of Correction and Training. 

The salary of the Commissioner of Correction and his assistants and the ex- 
penses incident to maintaining his office, his travel expenses, and the expenses 
of the Board members shall be paid out of special appropriations set up for the 
State Board of Correction and Training. The State Board of Public Buildings 
and Grounds shall provide suitable office space in the city of Raleigh for the 
Commissioner and his staff. (1947, c. 226.) 


§ 134-97. Compensation for members of the Board.—The members 
of the State Board of Correction and Training shall be paid the sum of seven dol- 
lars ($7.00) per day and actual expenses while engaged in the discharge of their 
official duties. (1947, c. 226.) 


§ 134-98. Election of superintendents.—The State Board of Correc- 
tion and Training shall elect a superintendent for each of the schools, institutions 
and agencies, covered by this chapter. Each superintendent shall be equipped by 
professional social work training and experience to understand the needs and 
problems of adolescent boys and girls, to administer an institutional program 
and to direct professional staff members and other employees. The superintend- 
ents of the several institutions, schools and agencies shall be responsible, with 
the assistance of the Commissioner of Correction, for the employment of all 
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personnel. ‘The superintendents of the several schools and institutions shall 
likewise have the power to dismiss any employee for incompetence or failure 
to carry out the work assigned to him. 

The superintendents shall make monthly reports to the Commissioner of Cor- 
rection on the conduct and activities of the schools, institutions or agencies, and 
on the boys and girls under their care, and such reports on the financial and 
business management of the schools, institutions or agencies as may be required 
by the Board of Correction and Training. (1947, c. 226.) 


§ 134-99. Bonds for superintendents and budget officers.—All super- 
intendents and budget officers shall before entering upon their duties make a 
good and sufficient bond payable to the State of North Carolina in such form 
and amount as may be specified by the Governor and approved by the State 
Treasurer. (1947, c.-226:) 


§ 134-100. Who may be committed.—The schools, institutions and agen- 
cies enumerated, and others that now exist or may be hereafter established, shall 
accept and train all delinquent children of all races and creeds under the age of 
eighteen as may be sent by the judges of the juvenile courts or by judges of other 
courts having jurisdiction, provided such persons are not mentally or physically 
incapable of being substantially benefited by the program of the institution, 
school or agency. (1947, c. 226.) 


§ 134-101. Removal request by Board.—l{ any boy or girl under the 
care of a State school, institution or agency shall offer violence to a member of 
the staff or another boy or girl or do or attempt to do injury to the buildings, 
equipment, or property of the school, or shall by gross or habitual misconduct 
exert a dangerous or pernicious influence over other boys and girls, the Board of 
Correction and Training may request the court committing said boy or girl or 
any court of proper jurisdiction to relieve the school of the custody of the boy 
of cirl) (1947,2c.8270.) 





§ 134-102. Transfer by order of Governor. — The Governor of the 
State may by order transfer any person under the age of eighteen years from 
any jail or prison in this State to one of the institutions, schools or agencies of 
correction. (1947, c. 226.) 


§ 134-103. Institution to be in position to care for offender before 
commitment. — Before committing any person to the school, institution or 
agency, the court shall ascertain whether the school, institution or agency is in a 
position to care for such person and no person shall be sent to the school, in- 
stitution or agency until the committing agency has received notice from the su- 
perintendent that such person can be received. It shall be at all times within 
the discretion of the State Board of Correction and Training as to whether the 
Board will receive any qualified person into the school, institution or agency. 
No commitment shall be made for any definite term but any person so committed 
may be released or discharged at any time after commitment, as hereinafter pro- 
vided “in sthisarticles 9.(1947,-c “226:) 


§ 134-104. Delivery to institution.—It shall be the duty of the county 
or city authorities from which the person is sent to the school, institution or 
agency by any court to see that such person is safely and duly delivered to the 
school, institution or agency to which committed and to pay all expenses incident 
to his or her conveyance and delivery to the said school, institution or agency. 
If the offender be a girl, she must be accompanied by a woman approved by 
the county superintendent of public welfare. (1947, c. 226.) 


§ 134-105. Return of boys and girls improperly committed.—When- 
ever it shall appear to the satisfaction of the superintendent of a State school, 
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institution or agency and the State Board of Correction and Training that any 
boy or girl committed to such school, institution or agency is not of a proper age 
to be so committed, or is not properly committed, or is mentally or physically in- 
capable of being materially benefited by the services of such school, institution 
or agency, the superintendent, with the approval of the State Board of Correction 
and Training, may return such boy or girl to the committing court to be dealt 
with in all respects as though he or she had not been so committed. (1947, c. 
226.) 


§ 134-106. Work to be conducted.—There shall be established and con- 
ducted on such lands as may be owned in connection with the schools, institutions 
or agencies such trades, crafts, arts, and sciences suitable to the students and such 
teachings shall be done with the idea of preparing the students for making a liv- 
ing for themselves after release. Schools shall be maintained of public school 
standards and operated by teachers holding standard certificates as accepted in 
State’s system of public schools. A recreation program shall be maintained for 
the health and happiness of all students. The precepts of religion, ethics, morals, 
citizenship and industry shall be taught to all students. (1947, ¢c. 226.) 


§ 134-107. Conditional release; superintendent may grant condi- 
tional release; revocation of release.—The Board of Correction and Train- 
ing shall have power to grant conditional release to any person in any school, in- 
stitution or agency under its jurisdiction and may delegate this power to the 
superintendents of the various schools, institutions and agencies, under rules and 
regulations adopted by the Board of Correction and Training; such conditional 
release may be terminated at any time by written revocation by the superintend- 
ent, under rules and regulations adopted by the Board of Correction and Train- 
ing, which written revocation shall be sufficient authority for any officer of the 
school, institution or agency, or any peace officer to apprehend any person named 
in such written revocation in any county of the State and to return such person 
to the institution. (1947, c. 226.) 


§ 134-108. Final discharge.—Final discharge may be granted by the su- 
perintendent under rules adopted by the State Board of Correction and Training 
at any time after admission to the school; provided, however, that final discharge 
must be granted any person upon reaching his twenty-first birthday. (1947, c. 
226.) 


§ 134-109. Return of runaways.—lIf a boy or girl runs away from a 
State school, institution or agency, the superintendent may cause him or her to 
be apprehended and returned to such school, institution or agency. Any employee 
of the school, institution or agency, or any person designated by the superintend- 
ent, or any Official of the welfare department, or any peace officer may apprehend 
and return to the school, institution or agency, without a warrant, a runaway boy 
or girl in any county of the State, and shall forthwith carry such runaway to the 
school, institution or agency. (1947, c. 226.) 


§ 134-110. Aiding escapees; misdemeanor.—lIt shall be unlawful for 
any person to aid, harbor, conceal, or assist in any way any boy or girl who is 
attempting to escape or who has escaped from any school, institution or agency 
of correction and any person rendering such assistance shall be guilty of a misde- 


meanor. (1947, c. 226.) 


§ 134-111. State Board of Health to supervise sanitary and health 
conditions.—The State Board of Health shall have general supervision over the 
sanitary and health conditions of the several schools, institutions and agencies and 
shall make periodic examinations of the same and report to the State Board of 
Correction and Training the conditions found with respect to the sanitary and 
hygienic care of the students. (1947, c. 226.) 
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§ 134-112. Care of persons under federal jurisdiction.—The State 
Board of Correction and Training is hereby empowered to make and enter into 
contractual relations with the proper official of the United States for admission 
to the State schools, institutions and agencies of such federal juvenile delinquents 
committed to the custody of such Attorney General as provided in the Federal 
Juvenile Delinquency Act as would profit from the program and services of the 
schools, institutions or agencies. (1947, c. 226.) 


§ 134-113. Term of contract.—Any contract made under the authority 
and provision of this article shall be for a period of not more than two years and 
shall be renewable from time to time for a period of not to exceed two years. 
CLO4S7ESC #2265) 


§ 134-114. Approval by State Budget Bureau.—Any contract entered 
into under the provisions of this article with the office of the United States At- 
torney General, the Bureau of Prisons of the United States Department of 
Justice, or necessary federal agency by any of the contracting institutions for 
the care of any persons coming within the provisions of this article shall not be 
less than the current estimated cost per capita at the time of execution of the con- 
tract, and all such financial provisions of any contract, before the execution of 
said contract, shall have the approval of the State Budget Bureau. (1947, c. 
226.) 
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§ 135-1 


Chapter 135. 


Retirement System for Teachers and State Employees; 
Social Security. 


Article 1. 


Retirement System for Teachers and 
State Employees. 


Sec. 

135-1. Definitions. 

135-2. Name and date of establishment. 

135-3. Membership. 

135-3.1. Membership of highway patrol- 
men. 


135-3.2. Membership of Co-operative Ag- 
ricultural Extension Service em- 


ployees. 
135-4. Creditable service. 
135-5. Benefits. 
135-6. Administration. 
135-7. Management of funds. 


135-7.1. Purchase of notes obtained from 
loans made from State Literary 
Fund. 

Method of financing. 

Exemption from taxes, 

ment, attachment, etc. 

135-10. Protection against fraud. 

135-11. Application of other pension laws. 

135-12. Obligation of maintaining reserves 


135-8. 


135-9. garnish- 


Sec. 

135-17. Facility of payment. 

135-18. Re-employment of retired teach- 

ers and employees. 

135-18.1. Transfer of credits from the 
North Carolina Local Govern- 
mental Employees’ Retirement 
System. 

135-18.2. Supplementary payments. 


135-18.3. Conditions under which amend- 
ments void. 

135-18.4. Reservation of power to change. 

135-18.5. Provision for emergency expenses 
of integration of system. 


Article 2. 


Coverage of Governmental Employees 
under Title II of the Social 
Security Act. 


135-19. Declaration of policy. 

135-20. Definitions. 

135-21. Federal-State agreement;  inter- 
state instrumentalities. 

135-22. Contribution by State employees. 


: 135-23. Plans for coverage of employees 
and paying benefits. of political subdivisions. 
135-13. Certain laws not repealed; suspen- eed Conttibation find. 
sion of payments and compul- — : 
bore seurement® 135-25. Rules and regulations. 
135-14. Pensions of certain teachers and 195-#6- Studies and reports. 
State employees. 135-27. Transfers from State to certain as- 
135-14.1. Certain school superintendents sociation service. 
and assistant superintendents. 135-28. Transfer of members to employ- 
135-15. [Repealed. ] ment covered by the North Caro- 
135-16. Employees transferred to North lina Local Governmental Employ- 
Carolina State Employment Serv- ees’ Retirement System. 
ice by Act of Congress. 135-29. Referenda and certification. 
ARTICLE 1. 


Retirement System for Teachers and State Employees. 


§ 135-1. Definitions.—The following words and phrases as used in this 
chapter, unless a different meaning is plainly required by the context, shall have 


the following meanings: 


(1) “Retirement System” shall mean the Teachers’ and State Employees’ 
Retirement System of North Carolina as defined in § 135-2. 

(2) “Public school” shall mean any day school conducted within the State 
under the authority and supervision of a duly elected or appointed 
city or county school board, and any educational institution supported 
by and under the control of the State. 

(3) “Teacher” shall mean any teacher, helping teacher, librarian, principal, 
supervisor, superintendent of public schools or any full-time em- 
ployee, city or county, superintendent of public instruction, or any 
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(4) 


(5) 


(6) 
(7) 
(8) 
(9) 
(10) 


(11) 
(12) 


(13) 


(14) 


(15) 
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full-time employee of department of public instruction, president, 
dean or teacher, or any full-time employee in any educational insti- 
tution supported by and under the control of the State. In all cases 
of doubt, the board of trustees, hereinafter defined, shall determine 
whether any person is a teacher as defined in this chapter. 

“Employee” shall mean all full-time employees, agents or officers of the 
State of North Carolina or any of its departments, bureaus and insti- 
tutions other than educational, whether such employees are elected, 
appointed or employed: Provided, that the term “employee” shall 
not include any justice of the Supreme Court or any judge of the 
superior court. 

“Employer” shall mean the State of North Carolina, the county board 
of education, the city board of education, the State Board of Educa- 
tion, the board of trustees of the University of North Carolina, the 
board of trustees of other institutions and agencies supported and 
under the control of the State, or any other agency of and within the 
State by which a teacher or other employee is paid. 

“Member’’ shall mean any teacher or State employee included in the 
membership of the System as provided in §§ 135-3 and 135-4. 

“Board of trustees” shall mean the board provided for in § 135-6 to ad- 
minister the Retirement System. 

“Medical board” shall mean the board of physicians provided for in § 
135-6. 

“Service” shall mean service as a teacher or State employee as described 

in subsections three or four of this section. 
“Prior service” shall mean service rendered prior to the date of es- 
tablishment of the Retirement System for which credit is allowable 
under § 135-4; provided, persons now employed by the State High- 
way Commission shall be entitled to credit for employment in road 
maintenance by the various counties and road districts prior to one 
thousand nine hundred and thirty-one. 


“Membership service’ shall mean service as a teacher or State em- 
ployee rendered while a member of the Retirement System. 
“Creditable service’ shall mean “prior service’ plus “membership 
service’ for which credit is allowable as provided in § 135-4. 
“Beneficiary” shall mean any person in receipt of a pension, an an- 
nuity, a retirement allowance or other benefit as provided by this 
chapter. 

“Regular interest” shall mean interest compounded annually at such 
a rate as shall be determined by the board of trustees in accordance 
with § 135-7, subsection (b). 

“Accumulated contributions” shall mean the sum of all the amounts 
deducted from the compensation of a member and accredited to his 
individual account in the annuity savings fund, together with regular 
interest thereon as provided in § 135-8; provided that accumulated 
contributions shall for the purposes of § 135-5 (b) (2) and (3) 
and of § 135-5 (d) (2) be computed as though the member had 
contributed on the basis that a maximum limit of six thousand five 
hundred dollars ($6,500.00) on annual compensation had applied 
during any period of his membership service prior to July 1, 1953; 
and further provided that it shall include for all other purposes such 
contributions as the member may, under rules prescribed by the board 
of trustees, elect to make to the extent of contributions he was pre- 
vented from making during any portion of his membership service 
prior to July 1, 1953, by reason of the maximum limit or limits ac- 
tually in effect during such service, on any part of his compensation 
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(16) 


(17) 


(18) 


(19) 


(20) 


(21) 


(22) 


(23) 


(24) 


(25) 


Editor’s 


enactment, 
The 1943 amendment struck out the 


Cu. 135. RETIREMENT SYSTEM FOR TEACHERS, ETC. § 135-1 
between (i) such maximum limit or limits and (ii) six thousand 
five hundred dollars ($6,500.00). After July 1, 1953, each member 
shall contribute on the basis of the part of his annual compensation 
up to six thousand five hundred dollars ($6,500.00). On and after 
July 1, 1955, each member shall contribute on the basis of his total 
annual compensation. For the purpose of computing benefits on ac- 
count of creditable prior service, a maximum limit of six thousand 
five hundred dollars ($6,500.00) on annual compensation shall apply. 
“Earnable compensation” shall mean the full rate of the compensation 
that would be payable to a teacher or employee if he worked in full 
normal working time. I cases where compensation includes main- 
tenance, the Board of Trustees shall fix the value of that part of the 
compensation not paid in money. 
“Average final compensation” shall mean the average annual earnable 
compensation of a teacher or employee during his last five years of 
service, or if he had less than ten years of service, then his average 
earnable compensation for his total service. 
“Annuity” shall mean payments for life derived from that “accumu- 
lated contribution” of a member. All annuities shall be payable in 
equal monthly installments. 
“Pensions” shall mean payments for life derived from money provided 
by the State of North Carolina, and by county or city boards of edu- 
cation. All pensions shall be payable in equal monthly installments. 
“Retirement allowance’ shall mean the sum of the “annuity and the 
pensions,” or any optional benefit payable in lieu thereof. 
“Retirement” shall mean the withdrawal from active service with a re- 
tirement allowance granted under the provisions of this chapter. 
“Annuity reserve’ shall mean the present value of all payments to be 
made on account of any annuity or benefit in lieu of any annuity, 
computed upon the basis of such mortality tables as shall be adopted 
by the board of trustees, and regular interest. 
“Pension reserve” shall mean the present value of all payments to be 
made on account of any pension or benefit in lieu of any pension 
computed upon the basis of such mortality tables as shall be adopted 
by the board of trustees, and regular interest. 
“Actuarial equivalent” shall mean a benefit of equal value when com- 
puted upon the basis of such mortality tables as shall be adopted by 
the board of trustees, and regular interest. 
“Year” as used in this article shall mean the regular fiscal year begin- 
ning July 1 and ending June 30 in the following calendar year un- 
less otherwise defined by regulation of the board of trustees. (1941, 
Cuz onsie 1943, ©, 43151045 cn 9241947. cx4587 5.651953,,c. 1053: 
1959, Coals: c, 1155 /si aioe) 
Note.— For comment on this 
see 19 NaC. Law Rev.-508. 


1955 amendment inserted the next to last 
sentence of subdivision (15). 
Session Laws 1951, c. 562, ss. 1, 2 added 


phrase “where such employment has been 
continuous” which formerly appeared at 
the end of subdivision (10). 

The 1945 amendment rewrote subdivision 
(6). The 1947 amendment deleted the 
words “and subsequent to one thousand 
nine hundred and twenty-one” formerly 
appearing at the end of subdivision (10). 

The 1953 amendment deleted the former 
proviso of subdivision (6) and rewrote sub- 
division (15). The first 1955 amendment 
added subdivision (25), and the second 


“Social Security” to the title of this chap- 
ter and inserted the heading of article 1. 
Section 3 of the act added all of article 2. 

By virtue of G. S. 136-1.1, “State High- 
way Commission” in subdivision (10) has 
been substituted for “State Highway and 
Public Works Commission.” 

The word “and” at the beginning of line 
six of subdivision (15) has been inserted 
as its omission seems to have been an 
inadvertence on the part of the legislature. 

Retirement Law Is Valid.—lIt is the ver- 


S7 


Signe 


dict of the General Assembly, embodied 
and expressed in this and the following 
sections, that the Retirement Plan has a 
definite relation to the just and efficient 
administration of the public school system 
which brings it within the scope of consti- 
tutional authority. Under the mandatory 
provisions of the Retirement Law, the pub- 
lic policy thus expressed is applied to the 
entire public school system and its admin- 
istration at the hands of every administra- 
tive unit within it. Bridges v. Charlotte, 
Pel INL (Cae, BOL Se 1B, (aby 2S GIGY')). 
The Retirement Law is sufficiently in- 
vested with a public purpose and is a con- 
stitutional and valid expression of the leg- 
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plication to the local administrative units 
with which it deals. Bridges v. Charlotte, 
221 N.C. 472, .20,0;; Hat Ged). 825 _ (i942), 
The purpose of this and the following 
sections is to provide benefits on retire- 
ment for the teachers in the public school 
system of the State and for State employ- 
ees. It is based not only upon the principle 
of justice to poorly paid State employees, 
but also upon the philosophy that a meas- 
ure of freedom from apprehension of old 
age and disability will add to the immedi- 
ate efficiency of those engaged in carrying 
on a work of first importance to society 
and the State. Bridges v. Charlotte, 221 
N.C. 472, 20 Sek. (2d) 825 ‘(igseye 


islative will, both generally and in its ap- 


135-2. Name and date of establishment. — A retirement system is 
hereby established and placed under the management of the board of trustees for 
the purpose of providing retirement allowances and other benefits under the pro- 
visions of this chapter for teachers and state .employees of the State of North 
Carolina. The retirement system so created shall be established as of the first 
day of July, one thousand nine hundred and forty-one. 

It shall have the power and privileges of a corporation and shall be known as 
the “Teachers’ and State Employees’ Retirement System of North Carolina,’ and 
by such name all of its business shall be transacted, all of its funds invested, and 
all of its cash and securities and other property held. (1941, c. 25, s. 2.) 


§ 135-3. Membership.—The membership of this Retirement System shall 
be composed as follows: 

(1) All persons who shall become teachers or state employees after the date 
as of which the Retirement System is established. On and after July 
Ist, 1947, membership in the Retirement System shall begin ninety 
days after the election, appointment or employment of a “teacher or 
employee” as the terms are defined in this chapter. On and after 
July 1, 1955, membership in the Retirement System shall begin im- 
mediately upon the election, appointment or employment of a “teacher 
or employee,” as the terms are defined in this chapter. 

(2) All persons who are teachers or State employees on February 17, 1941, 
or who may become teachers or State employees on or before July 
first, one thousand nine hundred and forty-one, except those who 
shall notify the board of trustees, in writing, on or before January 
first, one thousand nine hundred and forty-two, that they do not 
choose to become members of this Retirement System, shall become 
members of the Retirement System. 

(3) Should any member in any period of six consecutive years after becom- 
ing a member be absent from service more than five years, or should 
he withdraw his accumulated contributions, or should he become a 
beneficiary or die, he shall thereupon cease to be a member. 

(4) Notwithstanding any provisions contained in this section, any employee 
of the State of North Carolina who was taken over and required to 
perform services for the federal government, on a loan basis, and by 
virtue of an executive order of the President of the United States 
effective on or after January first, one thousand nine hundred and 
forty-two, and who on the effective date of such executive order 
was a member of the Retirement System and had not withdrawn 
all of his or her accumulated contributions, shall be deemed to be a 
member of the Retirement System during such period of federal 
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service or employment by virtue of such executive order of the Presi- 
dent of the United States. Any such employee who within a period 
of twelve months after the cessation of such federal service or em- 
ployment, is again employed by the State or any employer as said 
term is defined in this chapter, or within said period of twelve months 
engages in service or membership service, shall be permitted to re- 
sume active participation in the Retirement System and to resume 
his or her contributions as provided by this chapter. If such mem- 
ber so elects, he or she may pay to the board of trustees for the bene- 
fit of the proper fund or account an amount equal to his or her ac- 
cumulated contributions previously withdrawn with interest from 
date of withdrawal to time of payment and the accumulated contri- 
butions, with interest thereon, that such member would have made 
during such period of federal employment to the same extent as if 
such member had been in service or engaged in the membership serv- 
ice for the State or an employer as defined in this chapter, which such 
payment of accumulated contributions shall be computed on the basis 
of the salary or earnable compensation received by such member on 
the effective date of such executive order. 


(5) Any teacher or State employee whose membership is contingent on his 


(6) No person who becomes a “teacher or employee,’ 


(7) 


own election and who elects not to become a member may thereafter 
apply for and be admitted to membership; but no such teacher or 
State employee shall receive prior service credit unless he elected 
to become a member prior to July 1, 1946. 

* as the terms are de- 
fined in this chapter, shall be or become a member of the Retirement 
System who is elected, appointed or employed after he has attained 
the age of sixty years. 


a. Notwithstanding any other provision of this chapter, any mem- 
ber who separates from service prior to the attainment of the 
age of 60 years for any reason other than death or retirement 
for disability as provided in § 135-5, subsection (d), after 
completing 20 or more years of creditable service, and who 
leaves his total accumulated contributions in said system shall 
have the right to retire on a deferred retirement allowance 
upon attaining the age of 60 years; provided that such member 
may retire only upon written application to the board of 
trustees setting forth at what time, not less than 30 days nor 
more than 90 days subsequent to the execution and filing 
thereof, he desires to be retired; provided further that such 
application shall be filed within a period of 12 months from 
and after the 60th birthday of such applicant. Such deferred 
retirement allowance shall be computed in accordance with the 
provisions of § 135-5, subsection (b), subdivisions (1), (2) 
and (3). In the event that such member attains his 6lst 
birthday and has not filed such application, his membership 
shall cease and he shall be entitled to the sum of the contribu- 
tions standing to the credit of his individual account in the 
annuity savings fund, together with such interest thereon as 
the board shall allow, but not less than one-half of the ac- 
cumulated regular interest thereon. 

b. In lieu of the benefits provided in paragraph a of this subdivi- 
sion (7), any member who separates from service on or after 
July 1, 1951 and prior to the attainment of the age of 60 years, 
for any reason other than death or retirement for disability as 
provided in § 135-5, subsection (d), after completing 30 or 
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more years of creditable service, and who leaves his total ac- 
cumulated contributions in said System, may elect to retire on 
an early retirement allowance; provided that such member 
may so retire only upon written application to the board of 
trustees setting forth at what time, not less than 30 days nor 
more than 90 days subsequent to the execution and filing 
thereof, he desires to be retired; provided further that such 
application shall be duly filed within 60 days following the 
date of such separation. Such early retirement allowance so 
elected shall be the actuarial equivalent of the deferred retire- 
ment allowance otherwise payable at the attainment of the age 
of 60 years upon proper application therefor. 


c. In lieu of the benefits provided in paragraph a of this subdivi- 


sion (7), any member who separated from service before July 
1, 1951 and prior to the age of 60 years for any reason other 
than death or retirement for disability as provided in § 135-5, 
subsection (d), and who left his total accumulated contribu- 
tions in said System, may elect to retire on an early retirement 
allowance; provided that such member may so retire only 
upon written application to the board of trustees setting forth 
at what time, subsequent to July 1, 1951 and not less than 30 
days nor more than 90 days subsequent to the execution and 
filing thereof, he desires to be retired; provided that such ap- 
plication shall be duly filed not later than August 31, 1951. 
Such early retirement allowance so elected shall be the 
actuarial equivalent of the deferred retirement allowance other- 
wise payable at the attainment of the age of 60 years upon 
proper application therefor. 


d. Should a teacher or employee who retired on an early retirement 


allowance be restored to service prior to the attainment of the 
age of 60 years, his allowance shall cease, he shall again be- 
come a member of the Retirement System, and he shal! con- 
tribute thereafter at the uniform contribution rate payable by 
all members. Upon his subsequent retirement, he shall be en- 
titled to an allowance computed, subject to the provisions of 
chapter 135, in accordance with such rules and regulations as 
the board of trustees may establish and promulgate as pro- 
vided in § 135-15; provided that, should such restoration oc- 
cur on or after the attainment of the age of 55 years, his pen- 
sion upon subsequent retirement shall not exceed the sum of 
the pension which he was receiving immediately prior to his 
last restoration and the pension that he would have received 
on account of his service since his last restoration had he en- 
tered ‘service at the time asa newrentrant. (19415 coun 
3% 1945, °c, 799; 1947, c. 414: 1947. c. 457,-ss. 1¥ 2219470 
458, 's:/5; 1947, c: 464)\s. 2711949; c. 1056, s. 1% 195 vemson. 
L955. Ca lioonss 9225) 


The 1949 amendment added at the end 


added subdivision (4). 

The first 1947 amendment added subdi- 
vision (5); the second amendment added 
subdivision (6) and the second sentence of 
subdivision (1); the third amendment added 
subdivision (7); and the fourth amendment 
substituted ‘twelve months’ for “six 
months” in the second sentence of subdi- 
vision (4). 


of subdivision (5) the words “unless he 
elected to become a member prior to July 
1, 1946.” 

The 1951 amendment rewrote subdivision 
(Way 

The 1955 amendment added the third 
sentence to subdivision (1). 

Section 135-15 referred to in paragraph 
d of subdivision (7) has been repealed. It 
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related to the re-employment of retired 
teachers and employees during World War 
ete. 

Teachers at Fort Bragg Schools Who 
Have Taught in State Public Schools.— 
Session Laws 1953, c. 792, authorizes the 
board of trustees of the ‘Teachers’ and 
State Employees’ Retirement System, in 
its discretion, to contract with the Fort 
Bragg School Board, the United States 
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Office of Education, or the United States 
Commissioner of Education or his officers 
and agents, whereby teachers in the 
schools controlled and operated by the 
Fort Bragg School Board, who have pre- 
viously taught in State public schools and 
accumulated creditable service of some 
type under the Teachers’ and State Em- 
ployees’ Retirement Act, shall be covered 
under the provisions of the Act. 


§ 135-3.1. Membership of highway patrolmen.—Every person who is 


employed in the future as a State highway patrolman shall automatically become a 
member of the Teachers’ and State Employees’ Retirement System unless such 
person shall, within fifteen days after his employment, furnish the executive secre- 
tary of the board of trustees, Teachers’ and State Employees’ Retirement System, 
sufficient evidence that such person has become a member of the Law Enforce- 
ment Officers’ Benefit and Retirement Fund, in which event such person shall 
not be entitled to membership in the Teachers’ and State Employees’ Retirement 
System. (1943, c. 120, s. 6; 1947, c. 692.) 


Editor’s Note. — Session Laws 1947, c. 
692, s. 1, allowed State highway patrol- 
men until August 1, 1947, in which to with- 
draw their membership in the ‘Teachers’ 


and become members of the Law Enforce- 
ment Officers’ Benefit and Retirement 
Fund. Session Laws 1951, c. 567, changed 
the date mentioned to August 1, 1951. 


and State Employees’ Retirement System 


135-3.2. Membership of Co-operative Agricultural Extension 
Service employees.—Under such rules and regulations as the board of trustees 
may establish and promulgate, Co-operative Agricultural Extension Service em- 
ployees may, in the discretion of the governing authority of a county, become a 
member of the Teachers’ and State Employees’ Retirement System to the extent 
of that part of their compensation derived from a county. (1949, c. 1056, s. 7.) 


§ 135-4. Creditable service.—(a) Under such rules and regulations as 
the board of trustees shall adopt, each member who was a teacher or State em- 
ployee at any time during the five years immediately preceding the establishment 
of the System and who became a member prior to July 1, 1946 shall file a detailed 
statement of all North Carolina service as a teacher or State employee rendered 
by him prior to the date of establishment for which he claims credit. 

(b) The board of trustees shall fix and determine by appropriate rules and 
regulations how much service in any year is equivalent to one year of service, but 
in no case shall more than one year of service be creditable for all services in 
one year. Service rendered for the regular school year in any district shall be 
equivalent to one year’s service. 

(c) Subject to the above restrictions and to such other rules and regulations as 
the board of trustees may adopt, the board of trustees shall verify, as soon as 
practicable after the filing of such statements of service, the service therein 
claimed. 

In lieu of a determination of the actual compensation of the members that was 
received during such period of prior service the board of trustees may use for the 
purpose of this chapter the compensation rates which will be determined by the 
average salary of the members for five years immediately preceding the date this 
System became operative as the records show the member actually received. 

(d) Upon verification of the statements of service, the board of trustees shall 
issue prior service certificates certifying to each member the period of service 
prior to the establishment of the Retirement System, with which the member is 
credited on the basis of his statement of service. So long as membership con- 
tinues a prior service certificate shall be final and conclusive for retirement pur- 
poses as to such service: Provided, however, that any member may, within one 


381 


§ 135-4 Cu. 135. RerirEMENT SySTEM FOR TEACHERS, ETC. § 135-4 
year from the date of issuance or modification of such certificate, request the 
board of trustees to modify or correct his prior service certificate. 

When membership ceases, such prior service certificate shall become void. 
Should the teacher or State employee again become a member, such teacher or 
State employee shall enter the System as a teacher or State employee not 
entitled to prior service credit except as provided in § 135-5, subsection (e), 
subdivision (2). 

(e) Creditable service at retirement on which the retirement allowance of a 
member shall be based shall consist of the membership service rendered by him 
since he last became a member, and also if he has a prior service certificate which 
is in full force and effect, the amount of service certified on his prior service cer- 
tificate. 

(f) Teachers and other State employees who entered the armed services of 
the United States on or after September sixteenth, one thousand nine hundred 
and forty, and prior to February seventeenth, one thousand nine hundred and 
forty-one and who returned to the service of the State within a period of two 
years after they have been honorably discharged from the armed services of the 
United States, shall be entitled to full credit for all prior service. Teachers and 
other State employees who entered the armed services of the United States on 
or after February 17th, 1941 and who returned to the service of the State prior 
to July 1st, 1950 after they have been honorably discharged from such armed 
services shall be entitled to full credit for all prior service, and, in addition, they 
shall receive membership service credit for the period of service in such armed 
services occurring after the date of establishment. Teachers and other State em- 
ployees who enter the armed services of the United States on or after July 1, 
1950, but prior to July 1, 1955, and who return to the service of the State within 
a period of two years after becoming entitled to honorable discharge from such 
armed services shall be entitled to full membership service credit for the period 
of service in such armed services. Under such rules as the board of trustees shall 
adopt, the employer to which each such teacher or other State employee returned 
shall make contributions with respect to such member in the amounts that he 
would have paid during such service in such armed services on the basis of his 
earnable compensation when such service commenced. Such contributions shall be 
credited to the individual account of the member in the annuity savings fund, in 
such manner as the board of trustees shall determine, but any such contributions 
so credited and any regular interest thereon shall be available to the member only 
in the form of an annuity, or benefit in lieu thereof, upon his retirement on a serv- 
ice, disability or special retirement allowance; and in the event of cessation of 
membership or death prior thereto, any such contributions so credited and regular 
interest thereon shall not be payable to him or on his account, but shall be trans- 
ferred from the annuity savings fund to the pension accumulation fund. If any 
payments were made by a member on account of such service as provided by 
subdivision (5) of subsection (b) of § 135-8, the board of trustees shall refund 
to or reimburse such member for such payments. 

(g) Teachers and other State employees who served in the armed forces of 
the United States and who, after being honorably discharged, returned to the 
service of the State within a period of two years from date of discharge shall be 
credited with prior service for such period of service in the armed forces of the 
United States; and the salaries or compensations paid to such employees im- 
mediately before entering the armed forces shall be deemed to be the actual com- 
pensation rates of such teachers and State employees during said period of serv- 
ice. (1941, c. 25, s. 4; 1943, cc. 200, 783; 1945, ic. 797; 1947, c. 575-1940 ee 
1056, ss. 2, 4; 1953, c. 1050, s. 3.) 


Editor’s Note——The first 1943 amend- 
ment substituted “five years” for “year” in 
subsection (a). The second 1943 amend- 
ment added subsection (f). The 1945 


amendment inserted in line two of sub- 
section (f) the words “on or.” The 1947 
amendment added subsection (g). The 1949 
amendment rewrote subsection (a) and 
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added the second and last three sentences The 1953 amendment inserted the third 
of subsection (f). sentence of subsection (f). 


§ 135-5. Benefits.—(a) Service Retirement Benefits —— 

(1) Any member in service may retire upon written application to the board 
of trustees setting forth at what time, not less than thirty days nor 
more than ninety days subsequent to the execution of and filing there- 
of, he desires to be retired: Provided, that the said member at the 
time so specified for his retirement shall have attained the age of 
sixty years, and notwithstanding that, during such period of notifica- 
tion, he may have separated from service. 

(2) Any member in service who has attained the age of sixty-five years shall 
be retired at the end of the year unless the employer requests such 
person to remain in the service, and notice of this request is given 
in writing thirty days prior to the end of the year. 

(3) Any member in the service who has attained the age of seventy years 
shall be retired forthwith: Provided, that with the approval of his 
employer he may remain in service until the end of the year following 
the date on which he attains the age of seventy years: Provided, that 
with the approval of his employer and the board of trustees, any mem- 
ber who has attained or shall attain the age of seventy years may be 
continued in service for a period of two years following each such re- 
quest. 

(b) Service Retirement Allowances—Upon retirement from service a mem- 
ber shall receive a service retirement allowance which shall consist of: 

(1) An annuity which shall be the actuarial equivalent of his accumulated 
contributions at the time of his retirement; and 

(2) A pension equal to the annuity allowable at the age of sixty years com- 
puted on the basis of contributions made prior to the attainment of 
age sixty; and, if the member contributed during the period from 
July 1st, 1941, to June 30th, 1947, an additional supplementary pen- 
sion which shall be equal to one-fourth of the annuity allowable at 
age of sixty years, computed on the basis of contributions made dur- 
ing such period but prior to the attainment of age sixty, plus one- 
fourth of the annuity allowable at his retirement age computed on the 
basis of contributions made during such period; and 

(3) If he has a prior service certificate in full force and effect, an additional 
pension which shall be equal to the annuity which would have been 
provided at his retirement age by the contributions which he would 
have made during such prior service had the System been in opera- 
tion and had he contributed thereunder at the rate of five per centum 
of his compensation, plus the pension, which would have been pro- 
vided at age sixty on account of such contributions. 

(c) Disability Retirement Benefits. — Upon the application of a member in 
service of his employer, any member who has had ten or more years of credit- 
able service may be retired by the board of trustees, not less than thirty and not 
more than ninety days next following the date of filing such application, on a dis- 
ability retirement allowance: Provided, that the medical board, after a medical 
examination of such member, shall certify that such member is mentally or phys- 
ically incapacitated for the further performance of duty, that such incapacity is 
likely to be permanent, and that such member should be retired. 

(d) Allowance on Disability Retirement. — Upon retirement for disability a 
member shall receive a service retirement allowance if he has attained the age of 
sixty years, otherwise he shall receive a disability retirement allowance which 
shall consist of: 

(1) An annuity which shall be the actuarial equivalent of his accumulated 
contributions at the time of retirement: 
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(2) A pension equal to seventy-five per centum of the pension that would 
have been payable upon service retirement at the age of sixty years 
had the member continued in service to the age of sixty years without 
further change in compensation; and 

(3) With respect to any member covered under the Social Security Act in 
accordance with the provisions of article 2 of chapter 135 of the Gen- 
eral Statutes, Volume 3B, as amended, a pension at the rate of nine 
dollars ($9.00) per year for each full year of membership service 
for which credit would be allowed under subdivision (2) of this sub- 
section and during which he is so covered, including the prospective 
period to age sixty (60): Provided, however, that notwithstanding 
any provisions to the contrary the pension provided in this subdivi- 
sion shall not be payable after the retired member attains the age of 
sixty-five (65) years and shall not be subject to the provisions of 
subsection (g) of this section. 

(e) Re-Examination of Beneficiaries Retired for Disability—Once each year 
during the first five years following retirement of a member on a disability retire- 
ment allowance, and once in every three-year period thereafter, the board of 
trustees may, and upon his application shall, require any disability beneficiary who 
has not yet attained the age of sixty years to undergo a medical examination, such 
examination to be made at the place of residence of said beneficiary or other 
place mutually agreed upon, by a physician or physicians designated by the board 
of trustees. Should any disability beneficiary who has not yet attained the age 
of sixty years refuse to submit to at least one medical examination in any such 
year by a physician or physicians designated by the board of trustees, his al- 
lowance may be discontinued until his withdrawal of such refusal, and should his 
refusal continue for one year all his rights in and to his pension may be revoked 
by the board of trustees. 

(1) Should the medical board report and certify to the board of trustees 
that such disability beneficiary is engaged in or is able to engage in a 
gainful occupation paying more than the difference between his re- 
tirement allowance and the average final compensation, and should 
the board of trustees concur in such report, then the amount of his 
pension shall be reduced to an amount which, together with his an- 
nuity and the amount earnable by him, shall equal the amount of his 
average final compensation. Should his earning capacity be later 
changed, the amount of his pension may be further modified: Pro- 
vided, that the new pension shall not exceed the amount of the pen- 
sion originally granted nor an amount which, when added to the 
amount earnable by the beneficiary together with his annuity, equals 
the amount of his average final compensation. A beneficiary restored 
to active service at a salary less than the average final compensation 
shall not become a member of the Retirement System. 

(2) Should a disability beneficiary under the age of sixty years be restored 
to active service at a compensation not less than his average final 
compensation, his retirement allowance shall cease, he shall again be- 
come a member of the Retirement System, and he shall contribute 
thereafter at the same rate he paid prior to disability. Any such prior 
service certificate on the basis of which his service was computed at 
the time of his retirement shall be restored to full force and effect, 
and in addition, upon his subsequent retirement he shall be credited 
with all his service as a member, but should he be restored to active 
service on or after the attainment of the age of fifty years his pen- 
sion upon subsequent retirement shall not exceed the sum of the pen- 
sion which he was receiving immediately prior to his last restora- 
tion and the pension that he would have received on account of his 
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service since his last restoration had he entered service at the time 
as a new entrant. 

(f) Return of Accumulated Contributions—Should a member cease to be a 
teacher or State employee except by death or retirement under the provisions of 
this chapter, he shall be paid such part as he shall demand of the sum of the 
contributions standing to the credit of his individual account in the annuity sav- 
ings fund, together with such interest thereon as the board shall allow, but not 
less than one-half of accumulated regular interest thereon. Upon receipt of proof 
satisfactory to the board of trustees of the death, prior to retirement, of a member 
or former member there shall be paid to his legal representatives or to such per- 
son as he shall have nominated by written designation duly acknowledged and 
filed with the board of trustees, the amount of his accumulated contributions at 
the time of his death. Notwithstanding any other provision of chapter 135, there 
shall be deducted from any amount otherwise payable hereunder any amount 
due any agency or subdivision of the State by the member by reason of any out- 
standing overpayment of salary, provided that such agency or subdivision shall 
have notified the board of trustees of any amount so due and that the retirement 
system shall have no liability for amounts so deducted and transmitted to such 
agency or subdivision nor for any failure by the retirement system for any reason 
to make such deductions. 


(g) Election of Optional Allowance. — With the provision that no optional 
election shall be effective in case the beneficiary dies within thirty days after re- 
tirement and prior to his attainment of age sixty-five or within thirty days after 
the date such election is made if such date is after his attainment of age sixty-five, 
until the first payment on account of any benefit becomes normally due, any mem- 
ber may elect to receive his benefit in a retirement allowance payable throughout 
life, or he may elect to receive the actuarial equivalent of such retirement allow- 
ance in a reduced allowance payable throughout life under the provisions set 
forth in Option one, two or three below. Neither the election of Option two 
or three nor the nomination of the person thereunder may be revoked or changed 
by the member after such optional election has become effective, but if such per- 
son nominated dies prior to the date the first payment of such benefit becomes 
normally due the election shall thereby be revoked. Any member dying in serv- 
ice after his optional election has become effective shall be presumed to have re- 
tired on the date of his death. 

Option 1. If he dies before he has received in annuity payments the present 
value of his annuity as it was at the time of his retirement, the balance shall be 
paid to his legal representatives or to such person as he shall nominate by written 
designation duly acknowledged and filed with the board of trustees; or 

Option 2. Upon his death his reduced retirement allowance shall be continued 
throughout the life of and paid to such person as he shall nominate by written 
designation duly acknowledged and filed with the board of trustees at the time 
of his retirement; or 

Option 3. Upon his death, one-half of his reduced retirement allowance shall 
be continued throughout the life of, and paid to such person as he shall nominate 
by written designation duly acknowledged and filed with the board of trustees at 
the time of his retirement. 


(h) Same; Adjustment of Retirement Allowances for Social Security Benefits. 
—Until the first payment on account of any benefit becomes nomally due, any 
member may elect to convert his benefit otherwise payable on his account after 
retirement into a retirement allowance of equivalent actuarial value of such 
amount that, with his benefit under Title II of the Federal Social Security Act, 
he will receive, so far as possible, approximately the same amount per year be- 
fore and after he attains age sixty-five (65). A member who makes an election 
in accordance with this subsection (h) shall be deemed to have made a further 
election of Option one above. 
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(1) Computation of Benefits Payable Prior or Subsequent to July 1, 1947. 
—Prior to July Ist, 1947, all benefits payable as of the effective date of this act 
shall be computed on the basis of the provisions of chapter 135 as they existed at 
the time of the retirement of such beneficiaries. On and after July Ist, 1947, 
all benefits payable to, or on account of, such beneficiaries shall be adjusted to take 
into account, under such rule as the board of trustees may adopt, the provisions of 
this act as if they had been in effect at the date of retirement, and no further con- 
tributions on account of such adjustment shall be required of such beneficiaries. 
The board of trustees may authorize such transfers of reserve between the funds 
of the retirement system as may be required by the provisions of this subsection. 

(j) Restoration to Service of Certain Former Members.—If a former member 
who ceased to be a member prior to July 1, 1949, for any reason other than re- 
tirement, again becomes a member and prior to July 1, 1951, redeposits in the 
annuity savings fund by a single payment the amount, if any, he previously with- 
drew therefrom, he shall, anything in this chapter to the contrary, be entitled to 
any membership service credits he had when his membership ceased, and any 
prior service certificate which became void at the time his membership ceased 
shall be restored to full force and effect: Provided, that, for the purpose of com- 
puting the amount of any retirement allowance which may become payable to 
or on account of such member under the Retirement System, any amount rede- 
posited as provided herein shall be deemed to represent contributions made by 
the member after July 1, 1947. (1941, c. 25, s. 5; 1945, c, 218; 1947,-c. 458, ss. 
31455 7,18a3 1949, cWLOS6p65253; 5571955, col 1557 sshd 228195 74 cecobm semen 


Editor’s Note. —- The 1945 amendment 
made changes in subsection (f). The 1947 
amendment rewrote subdivisions (2) and 
(3) of subsection (b). It also rewrote sub- 
section (f) and added subsection (i). The 
1949 amendment added the second sen- 
tence of subsection (f) and all of subsec- 
tio Cy). 

The 1955 amendment added subdivision 
(3) to subsection (d). It also added sub- 
section (h). 

The 1957 amendment rewrote the sec- 
ond sentence of subsection (f) and added 
the third sentence thereto. The amend- 


§ 135-6. Administration. — (a) 


ment also rewrote the portion of subsec- 
tion (g) preceding “Option 1”, and added 
the second sentence of subsection (h). 

The retirement payment provided by this 
section constitutes delayed compensation 
in consideration of services rendered. It 
is compensation for public services. Its 
purpose is to induce experienced and com- 
petent teachers to remain in service and 
thus promote the efficiency and effective- 
ness of the educational program. Bridges 
vy. Charlotte, 22t0Ni'G: 472), 2005.5 Fea 2ay 
825 (1942). 


Administration by Board of Trustees; 


Corporate Name; Rights and Powers; Tax Exemption—The general adminis- 
tration and responsibility for the proper operation of the Retirement System and 
for making effective the provisions of the chapter are hereby vested in a board 
of trustees which shall be organized immediately after a majority of the trustees 
provided for in this section shall have qualified and taken the oath of office. 

The board of trustees shall be a body politic and corporate under the name 
“Board of Trustees Teachers’ and State Employees’ Retirement System;”’ and 
as a body politic and corporate shall have the right to sue and be sued shall have 
perpetual succession and a common seal, and in said corporate name shall be able 
and capable in law to take, demand, receive and possess all kinds of real and 
personal property necessary and proper for its corporate purposes, and to bargain, 
sell, grant, alien, or dispose of all such real and personal property as it may 
lawfully acquire. All such property owned or acquired by said body politic and 
corporate shall be exempt from all taxes imposed by the State or any political 
subdivision thereof, and shall not be subject to income taxes. 

(b) Membership of Board; Terms.—The board shall consist of eight mem- 
bers, as follows: 

(1) Siew states! reasnrer meso 1icio® 
(2) The Superintendent of Public Instruction, ex officio; 
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(3) Six members to be appointed by the Governor and confirmed by the 
Senate of North Carolina. One of the appointive members shall be 
a member of the teaching profession of the State; one of the ap- 
pointive members shall be an employee of the State Highway Com- 
mission, who shall be appointed by the Governor for a term of four 
years commencing April Ist, 1947 and quadrennially thereafter; one 
to be a general State employee, and three who are not members of the 
teaching profession or State employees; two to be appointed for a 
term of two years, two for a term of three years and one for a term of 
four years. At the expiration of these terms of office the appointment 
shall be for a term of four years. 

(c) Compensation of Trustees. — The trustees shall be paid seven dollars 
($7.00) per day during sessions of the board and shall be reimbursed from the 
expense appropriation for all necessary expenses that they may incur through 
service on the board. 

(d) Oath.—Each trustee other than the ex officio members shall, within ten 
days after his appointment, take an oath of office, that, so far as it devolves upon 
him, he will diligently and honestly administer the affairs of the said board, and 
that he will not knowingly violate or willingly permit to be violated any of the 
provisions of law applicable to the Retirement System. Such oath shall be sub- 
scribed to by the member making it, and certified by the officer before whom it 
is taken, and immediately filed in the office of the Secretary of State. 


(e) Voting Rights——Each trustee shall be entitled to one vote in the board. 
Four affirmative votes shall be necessary for a decision by the trustees at any 
meeting of said board. 

(f) Rules and Regulations——Subject to the limitations of this chapter, the 
board of trustees shall, from time to time, establish rules and regulations for 
the administration of the funds created by his chapter and for the transaction of 
its business. The board of trustees shall also, from time to time, in its discretion, 
adopt rules and regulations to prevent injustices and inequalities which might 
otherwise arise in the administration of this chapter. 

(g) Officers and Other Employees; Salaries and Expenses.—The State Treas- 
urer shall be ex officio chairman of the board of trustees. The board of trustees 
shall, by a majority vote of all the members, appoint a secretary, who may be, but 
need not be, one of its members. The salary of the secretary shall be fixed by the 
Governor subject to the approval of the Advisory Budget Commission. The board 
of trustees shall engage such actuarial and other service as shall be required to 
transact the business of the Retirement System. The compensation of all persons, 
other than the secretary, engaged by the board of trustees, and all other expenses 
of the board necessary for the operation of the Retirement System, shall be paid 
at such rates and in such amounts as the board of trustees shall approve, subject 
to the approval of the Director of the Budget. 

(h) Actuarial Data. — The board of trustees shall keep in convenient form 
such data as shall be necessary for actuarial valuation of the various funds of the 
Retirement System, and for checking the experience of the System. 

(1) Record of Proceedings; Annual Report.—The board of trustees shall keep 
a record of all of its proceedings which shall be open to public inspection. It 
shall publish annually a report showing the fiscal transactions of the Retirement 
System for the preceding year, the amount of the accumulated cash and securities 
of the System, and the last balance sheet showing the financial condition of the 
System by means of an actuarial valuation of the assets and liabilities of the Re- 
tirement System. 

(j) Legal Adviser—The Attorney General shall be the legal adviser of the 
board of trustees. 

(kk) Medical Board.—The board of trustees shall designate a medical board 
to be composed of three physicians not eligible to participate in the Retirement 
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System. If required, other physicians may be employed to. report on special 
cases. The medical board shall arrange for and pass upon all medical examina- 
tions required under the provisions of this chapter, and shall investigate all 
essential statements and certificates by or on behalf of a member in connection 
with an application for disability retirement, and shall report in writing to the 
board of trustees its conclusion and recommendations upon all the matters re- 
ferred to it. 

(1) Duties of Actuary. — The board of trustees shall designate an actuary 
who shall be the technical advisor of the board of trustees on matters regarding 
the operation of the funds created by the provisions of this chapter and_ shall 
perform such other duties as are required in connection therewith. 

(m) Immediately after the establishment of the Retirement System the actuary 
shall make such investigation of the mortality, service and compensation ex- 
perience of the members of the System as he shall recommend and the board of 
trustees shall authorize, and on the basis of such investigation he shall recom- 
mend for adoption by the board of trustees such tables and such rates as are re- 
quired in subsection (n), subdivisions (1) and (2), of this section. The board of 
trustees shall adopt tables and certify rates, and as soon as practicable thereafter 
the actuary shall make a valuation based on such tables and rates of the assets 
and liabilities of the funds created by this chapter. 

(n) In the year one thousand nine hundred and forty-three, and at least once 
in each five-year period thereafter, the actuary shall make an actuarial investiga- 
tion into the mortality, service and compensation experience of the members and 
beneficiaries of the Retirement System, and shall make a valuation of the assets 
and liabilities of the funds of the System, and taking into account the result of 
such investigation and valuation, the board of trustees shall: 


(1) Adopt for the Retirement System such mortality, service and other 
tables as shall be deemed necessary; and 

(2) Certify the rates of contributions payable by the State of North Caro- 
lina on account of new entrants at various ages. 

(o) On the basis of such tables as the board of trustees shall adopt, the actuary 
shall make an annual valuation of the assets and liabilities of the funds of the 
System created by this chapter. (1941, c*25, s:/631943i"c) 7197 1947 ca? 
$95 /ence4 leisy 132) 


Editor’s Note. — The 1943 amendment 
added the second sentence of subsec- 
tion (f). 

The 1947 amendment made changes in 
subsection (b). It increased the member- 
ship of the board from seven to eight and 
the appointive members from five to six. It 
also inserted a provision requiring one of 
the appointive members to be an employee 


of the State Highway and Public Works 
Commission, which by virtue of G. S. 136- 
1.1 has been changed to “State Highway 
Commission.” 

The 1957 amendment changed subsec- 
tion (g) by inserting the third sentence 
and the words “other than the secretary” 
in the fifth sentence. 


§ 135-7. Management of funds.—(a) Management and Investment of 
Funds.—The board of trustees shall be the trustee of the several funds created 
by this chapter as provided in G. S. 135-8, and shall have full power to invest 
and reinvest such funds in any of the following: 

(1) Obligations of the United States or obligations fully guaranteed both as 
to principal and interest by the United States; 

(2) Obligations of the Federal Intermediate Credit Banks, Federal Home 
Loan Banks, Federal National Mortgage Association, Banks for Co- 
operatives, and Federal Land Banks; 

(3) Obligations of the State of North Carolina; 

(4) General obligations of other states of the United States; 

(5) General obligations of cities, counties and special districts in North 


Carolina ; 
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(6) Obligations of any corporation within the United States if such obli- 
gations bear either of the two highest ratings of at least two nationally 
recognized rating services; and 

(7) Obligations of any corporation incorporated in North Carolina if such 
obligations bear either of the three highest ratings of at least two 
nationally recognized rating services. 

Subject to the limitations set forth above, said trustees shall have full power to 
hold, purchase, sell, assign, transfer and dispose of any of the securities and in- 
vestments in which any of the funds created herein shall have been invested, as 
well as the proceeds of said investments and any moneys belonging to said funds. 

(b) Regular Interest Allowance——The board of trustees annually shall allow 
regular interest on the mean amount for the preceding year in each of the funds 
with the exception of the expense fund. The amounts so allowed shall be due 
and payable to said funds, and shall be annually credited thereto by the board of 
trustees from interest and other earnings on the moneys of the Retirement Sys- 
tem. Any additional amount required to meet the interest on the funds of the Re- 
tirement System shall be paid from the pension accumulation fund, and any ex- 
cess of earnings over such amount required shall be paid to the pension 
accumulation fund. Regular interest shall mean such per centum rate to be com- 
pounded annually as shall be determined by the board of trustees on the basis of 
the interest earnings of the System for the preceding year and of the probable 
earnings to be made, in the judgment of the board, during the immediate future, 
such rate to be limited to a minimum of three per centum and a maximum of four 
per centum, with the latter rate applicable during the first year of operation of the 
Retirement System. 

(c) Custodian of Funds; Disbursements; Bond of Secretary. — The State 
Treasurer shall be the custodian of the several funds. All payments from said 
funds shall be made by him only upon vouchers signed by two persons desig- 
nated by the board of trustees. The secretary of the board of trustees shall fur- 
nish said board a surety bond in a company authorized to do business in North 
Carolina in such an amount as shal! be required by the board, the premium to be 
paid from the expense fund. 

(d) Deposits to Meet Disbursements.—For the purpose of meeting disburse- 
ments for pensions, annuities and other payments there may be kept available 
cash, not exceeding ten per centum of the total amount in the several funds of 
the Retirement System, on deposit with the State Treasurer of North Carolina. 

(e) Personal Profit or Acting as Surety Prohibited. — Except as otherwise 
herein provided, no trustee and no employee of the board of trustees shall have 
any direct interest in the gains or profits of any investment made by the board of 
trustees, nor as such receive any pay or emolument for his service. No trustee 
or employee of the board shall, directly or indirectly, for himself or as an agent 
in any manner use the same, except to make such current and necessary payments 
as are authorized by the board of trustees; nor shall any trustee or employee of 
the board of trustees become an endorser or surety or in any manner an obligor 
for moneys loaned or borrowed from the board of trustees. Go ece 2D, 67: 
105 Apc. 846506,'2.) 

Editor’s Note. — The 1957 amendment 
rewrote subsection (a). 


§ 135-7.1. Purchase of notes obtained from loans made from State 
Literary Fund.—The State Board of Education is hereby authorized, in its dis- 
cretion, to sell notes, obtained from loans made from the State Literary Fund, to 
the board of trustees of the Teachers’ and State Employees’ Retirement System 
of North Carolina. The board of trustees of the Teachers’ and State Employees’ 
Retirement System of North Carolina is hereby authorized, in its discretion, to 
purchase from the State Board of Education notes obtained by said board from 
loans made from the State Literary Fund. (1943, c. 603.) 
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§ 135-8. Method of financing.— (a) Funds to Which Assets of Re- 
tirement System Credited.—All of the assets of the Retirement System shall be 
credited according to the purpose for which they are held to one of four funds, 
namely, the annuity savings fund, the annuity reserve fund, the pension accu- 
mulation fund, and the pension reserve fund. 

(b) Annuity Savings Fund.—The annuity savings fund shall be a fund in 
which shall be accumulated contributions from the compensation of members to 
provide for their annuities. Contributions to and payments from the annuity 
savings fund shall be made as follows: 

(1) Prior to the first day of July, 1947, each employer shall cause to be 
deducted from the salary of each member on each and every pay- 
roll of such employer for each and every payroll period four per 
centum (4%) of his earnable compensation; and the employer also 
shall deduct four per centum (4%) of any compensation received 
by any member for teaching in public schools, or in any of the insti- 
tutions, agencies or departments of the State from salaries other 
than the appropriations from the State of North Carolina. On and 
after such date the rate so deducted shall be five per centum (5%) 
of earnable compensation except that, with respect to each member 
who is eligible for coverage under the Social Security Act in accord- 
ance with the agreement entered into during 1955 in accordance with 
the provisions of article 2 of chapter 135 of Volume 3B of the Gen- 
eral Statutes, as amended, such deduction shall, commencing with the 
first day of the period of service with respect to which such agreement 
is effective, be at the rate of three per centum (3%) of the part of his 
earnable compensation not in excess of the amount taxable to him un- 
der the Federal Insurance Contributions Act as from time to time in 
effect plus five per centum (5%) of the part of his earnable compen- 
sation not so taxable; provided that in the case of any member so 
eligible and receiving compensation from two or more employers such 
deductions may be adjusted under such rules as the board of trustees 
may establish so as to be as nearly equivalent as practicable to the de- 
ductions which would have been made had the member received all of 
such compensation from one employer. Notwithstanding the foregoing, 
the board of trustees may in its discretion cause such portion as it may 
determine of deductions made between January 1, 1955 and December 
1, 1955, to be transferred into the contribution fund established under 
G. S. 135-24; such amounts so transferred shall in that event be 
deemed to be taxes contributed by employees as required under arti- 
cle 2, chapter 135 of Volume 3B of the General Statutes as amended, 
and shall be in lieu of contributions otherwise payable in the same 
amount as so required. In determining the amount earnable by a mem- 
ber in a payroll period, the board of trustees may consider the rate of 
annual compensation payable to such member on the first day of the 
payroll period as continuing throughout such payroll period, and it 
may omit deduction from compensation for any period less than a full 
payroll period if a teacher or State employee was not a member on 
the first day of the payroll period. 


(2) The deductions provided for herein shall be made notwithstanding that 
the minimum compensation provided for by law for any member shall 
be reduced thereby. Every member shall be deemed to consent and 
agree to the deductions made and provided for herein and shall re- 
ceipt for his full salary or compensation, and payment of salary or 
compensation less said deduction shall be a full and complete dis- 
charge and acquittance of all claims and demands whatsoever for the 
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services rendered by such person during the period covered by such 
payment, except as to the benefits provided under this chapter. The 
employer shall certify to the board of trustees on each and every pay- 
roll or in such other manner as the board of trustees may prescribe, 
the amounts to be deducted; and each of said amounts shall be de- 
ducted, and when deducted shall be paid into said annuity savings 
fund, and shall be credited, together with regular interest thereon to the 
individual account of the member from whose compensation said 
deduction was made. 


(3) Each board of education of each county and each board of education of 


each city, and the employer in any department, agency or institution 
of the State, in which any teacher receives compensation from sources 
other than appropriations of the State of North Carolina shall deduct 
from the salaries of these teachers paid from sources other than State 
appropriations an amount equal to that deducted from the salaries of 
the teachers whose salaries are paid from State funds, and remit this 
amount to the State Retirement System. City boards of education and 
county boards of education in each and every county and city which 
has employees compensated from other than the State appropriation 
shall pay to the State Retirement System the same per centum of the 
salaries that the State of North Carolina pays and shall transmit same 
to the State Retirement System monthly: Provided, that for the pur- 
pose of enabling the county boards of education and the board of trus- 
tees of city administrative units to make such payment, the tax levying 
authorities in each such city or county administrative unit are hereby 
authorized, empowered and directed to provide the necessary funds 
therefor: Provided, that it shall be within the discretion of the county 
board of education in a county administrative unit and the board of 
trustees in a city administrative unit, with the approval of the tax 
levying authorities of such unit, to provide for the payment from local 
tax funds of any amount specified in subsection (b) (3) of this section 
in excess of the amount to be paid to the Retirement System on the 
basis of the State salary schedule and term. In case the salary is paid 
in part from State funds and in part from local funds, the local au- 
thorities shall not be relieved of providing and remitting the same per 
centum of the salary paid from local funds as is paid from State funds. 
In case the entire salary of any teacher, as defined in this chapter, is 
paid from county or local funds, the county or city paying such salary 
shall provide and remit to the Retirement System the same per centum 
that would be required if the salary were provided by the State of 
North Carolina. 


(4) In addition to the contributions deducted from compensation as herein- 


before provided, subject to the approval of the board of trustees, any 
member may redeposit in the annuity savings fund by a single pay- 
ment an amount equal to the total amount which he previously with- 
drew therefrom as provided in this chapter. Such amounts so deposited 
shall become a part of his accumulated contributions in the same man- 
ner as if said contributions had not been withdrawn. 


(5) Subject to the approval of the board of trustees, any member, who is on 


leave of absence on account of military service or for any other pur- 
pose which might tend to increase the efficiency of the services of the 
member to his or her employer, may make monthly contributions to the 
Retirement System on the basis of the salary or wage such member was 
receiving at the time such leave of absence was granted. 


(6) The contributions of a member, and such interest as may be allowed 


thereon, paid upon his death or withdrawn by him as provided in this 
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chapter, shall be paid from the annuity savings fund, and any balance 
of the accumulated contributions of such a member shall be trans- 
ferred to the pension acumulation fund. 

(c) Annuity Reserve Fund—The annuity reserve fund shall be the fund in 
which shall be held the reserves on all annuities in force and from which shall 
be paid all annuities and all benefits in lieu of annuities, payable as provided in 
this chapter. Should a beneficiary retired on account of disability be restored to 
active service with a compensation not less than his average final compensation 
at the time of his last retirement his annuity reserve shall be transferred from 
the annuity reserve fund to the annuity savings fund and credited to his individ- 
ual account therein. 

(d) Pension Accumulation Fund—The pension accumulation fund shall be 
the fund in which shall be accumulated all reserves for the payment of all pen- 
sions and other benefits payable from contribution made by employers and from 
which shall be paid all pensions and other benefits on account of members with 
prior service credit. Contributions to and payments from the pension accumula- 
tion fund shall be made as follows: 

(1) On account of each member there shall be paid annually in the pension 
accumulation fund by employers for the preceding fiscal year an 
amount equal to a certain percentagé of the earnable compensation of 
each member to be known as the “normal contribution,” and an addi- 
tional amount equal to a percentage of his earnable compensation to 
valuation the normal contribution shall be two and fifty-seven one-hun- 
be known as the “accrued liability contribution.” The rate per centum 
of such contributions shall be fixed on the basis of the liabilities of the 
Retirement System as shown by actuarial valuation. Until the first 
dredths per centum (2.57%) for teachers, and one and fifty-seven one- 
hundredths per centum (1.57%) for State employees, and the accrued 
liability contribution shall be two and ninety-four one-hundredths per 
centum (2.94)% for teachers and one and fifty-nine one hundredths 
per centum (1.59%) of the salary of other State employees. 

(2) On the basis of regular interest and of such mortality and other tables 
as shall be adopted by the board of trustees, the actuary engaged by the 
board to make each valuation required by this chapter during the period 
over which the accrued liability contribution is payable, immediately af- 
ter making such valuation, shall determine the uniform and constant per- 
centage of the earnable compensation of the average new entrant 
throughout his entire period of active service which would be sufficient 
to provide for the payment of any pension payable on his account. 
The rate per centum so determined shall be known as the “normal 
contribution” rate. After the accrued liability contribution has ceased 
to be payable, the normal contribution rate shall be the rate per centum 
of the earnable salary of all members obtained by deducting from the 
total liabilities of the pension accumulation fund the amount of the 
funds in hand to the credit of that fund and dividing the remainder 
by one per centum of the present value of the prospective future sal- 
aries of all members as computed on the basis of the mortality and 
service tables adopted by the board of trustees and regular interest. 
The normal rate of contribution shall be determined by the actuary 
after each valuation. 

(3) Immediately succeeding the first valuation the actuary engaged by the 
board of trustees shall compute the rate per centum of the total an- 
nual compensation of all members which is equivalent to four per 
centum (4%) of the amount of the total pension liability on account 
of all members and beneficiaries which is not dischargeable by the afore- 
said normal contribution made on account of such members during 
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the remainder of their active service. The rate per centum originally 
so determined shall be known as the “accrued liability contribution” 
rate. Such rate shall be increased on the basis of subsequent valua- 
tions if benefits are increased over those included in the valuation on 
the basis of which the original accrued liability contribution rate was 
determined. Upon certification by the actuary engaged by the board 
of trustees that the accrued liability contribution rate may be reduced 
without impairing the Retirement System, the board of trustees may 
cause the accrued liability contribution rate to be reduced. 


(4) The total amount payable in each year to the pension accumulation fund 


shall not be less than the sum of the rate per centum known as the 
normal contribution rate and the accrued liability contribution rate 
of the total compensation earnable by all members during the pre- 
ceding year: Provided, however, that, subject to the provisions of 
subdivsion (3) of this subsection the amount of each annual accrued 
liability contribution shall be at least three per centum (3%) greater 
than the preceding annual accrued liability payment, and that the ag- 
gregate payment by employers shall be sufficient, when combined with 
the amount in the fund, to provide the pensions and other benefits 
payable out of the fund during the year then current. 


(5) The accrued liability contribution shall be discontinued as soon as the 


accumulated reserve in the pension accumulation fund shall equal the 
present value, as actuarially computed and approved by the board of 
trustees, of the total liability of such fund less the present value, com- 
puted on the basis of the normal contribution rate then in force, of the 
prospective normal contributions to be received on account of all per- 
sons who are at the time members. 


(6) All pensions, and benefits in lieu thereof, with the exception of those 


payable on account of members who received no prior service allow- 
ance, payable from contributions of employer shall be paid from the 
pension accumulation fund. 


(7) Upon the retirement of a member not entitled to credit for prior service, 


an amount equal to his pension reserve shall be transferred from the 
pension accumulation fund to the pension reserve fund. 


(e) Pension Reserve Fund.— The pension reserve fund shall be the fund in 
which shall be held the reserves on all pensions granted to members not entitled to 
credit for prior service and from which such pensions and benefits in lieu thereof 
shall be paid. Should such a beneficiary retired on account of disability be restored 
to active service with a compensation not less than his average final compensation 
at the time of his last retirement, the pension thereon shall be transferred from the 
pension reserve fund to the pension accumulation fund. Should the pension of 
such disability beneficiary be reduced as a result of an increase in his earning ca- 
pacity, the amount of the annual reduction in his pension shall be paid annually into 
the pension accumulation fund during the period of such reduction. 

(f{) Collection of Contributions. 

(1) The collection of members’ contributions shall be as follows: 


a. Each employer shall cause to be deducted on each and every pay- 
roll of a member for each and every payroll subsequent to the 
date of establishment of the Retirement System the contribu- 
tions payable by such member as provided in this chapter, and 
the employer shall draw his warrant for the amount so deducted, 
payable to the Teachers’ and State Employees’ Retirement Sys- 
tem of North Carolina, and shall transmit the same, together 
with schedule of the contributions, on such forms as prescribed. 


(2) The collection of employers’ contributions shall be made as follows: 
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a. Upon the basis of each actuarial valuation provided herein the 


board of trustees shall annually prepare and certify to the budget 
bureau a statement of the total amount necessary for the en- 
suing fiscal year to the pension accumulation and expense funds, 
as provided under subsections (d) and (f) of this section, and 
these funds shall be handled and disbursed in accordance with 
chapter one hundred, Public Laws of one thousand nine hun- 
dred and twenty-nine, and amendments thereto [§ 143-1 et 
seq.], known as The Executive Budget Act. 


b. Until the first valuation has been made and the rates computed as 


provided in subsection (d) of this section, the amount payable 
by employers on account of the normal and accrued liability con- 
tributions shall be five and fifty-one one-hundredths per centum 
(5.51%) of the payroll of all teachers and three and sixteen 
one-hundredths per centum (3.16%) for other State em- 
ployees. 


c. The auditor shall issue his warrant to the State Treasurer di- 


recting the State Treasurer to pay this sum to the board of 
trustees, from the appropriations for the Teachers’ and State 
Employees’ Retirement System. 


d. Each board of education in each county and each board of edu- 


cation in each city in which teachers or other employees of the 
schools receive compensation for services in the public schools 
from sources other than the appropriation of the State of 
North Carolina shall pay the board of trustees of the State 
Retirement System such rate of their respective salaries as are 
paid those of other employees. 


e. Each employer shall transmit monthly to the State Retirement 


System on account of each employee, who is a member of this 
System, an amount sufficient to cover the normal contribution 
and the accrued liability contribution of each member em- 
ployed by such employer for the preceding month. (1941, c. 
25, s. 8; 1941, c. 143; 1943, "c. 207 ; 1947;'c) 458, sse lage: 
1955, cel 55 west eo) 


Editor’s Note.—The 1943 amendment in- 
serted in the second sentence of subdivi- 
sion (3) of subsection (b) the words ‘and 
shall transmit the same to the State Retire- 
ment System monthly.” It also inserted 
subdivision (5) of said subsection and 
added paragraph e at the end of the sec- 
tion. 

The 1947 amendment rewrote subdivision 
(1) of subsection (b) and added subdivi- 
sion (6) thereto. It also added the third 
sentence to subdivision (3) of subsection 
(d). 


The 1955 amendment rewrote subdivision 


(1) of subsection (b) and subdivisions (3) 
and (4) of subsection (d). 

Local Unit Contribution. — Where a lo- 
cal unit assumes the burden of supplement- 
ing State support for the schools, the pro- 
vision of subsection (b) (3) of this section 
that the local unit make its contribution 
and the taxing authority provide the nec- 
essary funds is mandatory. Bridges v. 
Charlotte, 221 N. C. 472, 20 S. E. (2d) 825 
(1942), holding no vote necessary to tax 
to meet deficiency in previously authorized 
ake 


§ 135-9. Exemption from taxes, garnishment, attachment, etc. — 
The right of a person to a pension, or annuity, or a retirement allowance, to the 
return of contributions, the pension, annuity or retirement allowance itself, any 
optional benefit or any other right accrued or accruing to any person under the 
provisions of this chapter, and the moneys in the various funds created by this 
chapter, are hereby exempt from any State or municipal tax, and exempt from 
levy and sale, garnishment, attachment, or any other process whatsoever, and 
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shall be unassignable except as in this chapter specifically otherwise provided. 
C19 466c. 25)" 5,492) 

Editor’s Note. — For comment on this 
enactment, see 19 N. C. Law Rev. 519. 


§ 135-10. Protection against fraud.—Any person who shall knowingly 
make any false statement or shall falsify or permit to be falsified any record or 
records of this Retirement System in any attempt to defraud such System as a 
result of such act shall be guilty of a misdemeanor, and on conviction thereof by 
any court of competent jurisdiction, shall be punished by a fine not exceeding 
five hundred dollars ($500.00), or imprisonment in the county jail not exceeding 
twelve months, or both such fine and imprisonment at the discretion of the court. 
Should any change or error in the records result in any member or beneficiary 
receiving from the Retirement System more or less than he would have been 
entitled to receive had the records been correct, the board of trustees shall correct 
such error, and as far as practicable, shall adjust the payment in such a manner 
that the actuarial equivalent of the benefit to which such member or beneficiary 
was correctly entitled shall be paid. (1941, c. 25, s. 10.) 


§ 135-11. Application of other pension laws.—Subject to the provisions 
of article 2, chapter 135 of the General Statutes, Volume 3B, as amended, no 
other provisions of law in any other statute which provides wholly or partly at 
the expense of the State of North Carolina for pensions or retirement benefits 
for teachers or State employees of the said State, their widows, or other depend- 
ents shall apply to members or beneficiaries of the Retirement System es- 
tablished by this chapter, their widows or other dependents. (1941, c. 25, s. 
Pee LOSS ow 1155, +s.7 6.) 

Editor’s Note. — The 1955 amendment 
added at the beginning of this section the 
clause relating to article 2. 


§ 135-12. Obligation of maintaining reserves and paying benefits. 
—The maintenance of annuity reserves and pension reserves as provided for and 
regular interest creditable to the various funds as provided in § 135-8, and the 
payment of all pensions, annuities, retirement allowances, refunds and other 
benefits granted under the provisions of this chapter, are hereby made obliga- 
tions of the pension accumulation fund. All income, interest and dividends de- 
rived from deposits and investments authorized by this chapter shall be used for 
the payment of the said obligations of the said fund. (1941, c..25, s. 12.) 


§ 135-13. Certain laws not repealed; suspension of payments and 
compulsory retirement.—Nothing in this chapter shall be construed to repeal 
or invalidate any of the provisions of chapter four hundred and eighty-three of 
the Public-Local Laws of one thousand nine hundred and nineteen, or chapter 
three hundred and eighty-five of the Public-Local Laws of one thousand nine 
hundred and twenty-one, as amended, relating to pensions for school teachers 
in New Hanover County. No payment on account of any benefit granted un- 
der the provisions of § 135-5, subsections (a)-(d) inclusive, shall become ef- 
fective or begin to accrue until the end of one year following the date the Sys- 
tem is established nor shall any compulsory retirement be made during such 
period em (194 eer Zor-s113)) 


§ 135-14. Pensions of certain teachers and State employees.—Any 
person who has been a teacher or employee of North Carolina, as defined in G. 
S. 135-1, for a total of twenty (20) or more years and whose separation from 
service as a teacher or employee was not due to any dishonorable cause, shall be 
entitled to receive benefits in the same manner and to the same extent as such 
twenty (20) years of prior service would have entitled such teacher or employee 
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had he or she been teaching or employed on the effective date of the act establish- 
ing the Teachers’ and State Employees’ Retirement System, the same being this 
chapter: Provided that such teacher or employee was a resident of the State of 
North Carolina and was sixty-five (65) years old or more on the first day of 
July, 1957, or is now by reason of physical disability unable to work; and pro- 
vided, further, that, effective from and after July 1, 1957 the monthly benefit paid 
to such former teacher or employee shall be equal to at least sixty dollars 
($60.00). 

There is hereby appropriated from the General Fund of the State for each 
fiscal year such sum or sums as may be necessary to carry out the provisions of 
this section: Provided, further, that such benefits shall be payable only in the 
event that such applicant has not become eligible to receive federal old age and 
survivors insurance benefits as a result of the coordination of the Teachers’ and 
State Employees’ Retirement System with social security coverage pursuant to 
article 2 of chapter 135 of the General Statutes. 

This section shall be administered by the board of trustees of Teachers’ and 
State Employees’ Retirement System of North Carolina created under the pro- 
visions of G. S. 135-2 and the provisions of this chapter shall be controlling in 
the administration of this section in all respects or provisions except as they may 
be modified by this section for the purposes of, this section. (1943, c. 785; 1953, 
Ge L132, 68.) 1 O55 revs OO ence | 2 105 aCe me Umm 


Editor’s Note. — The 1953 and 1955 second 1957 amendments, and made it ap- 
amendments made changes in the first plicable to State employees as well as to 
paragraph. State teachers. The amendment also added 


The third 1957 amendment rewrote the the proviso to the second paragraph. 
first paragraph as changed by the first and 


§ 135-14.1. Certain school superintendents and assistant super- 
intendents.—Any person who has been a superintendent or assistant super- 
intendent in the public schools of North Carolina for a total of twenty years or 
more and who was not a superintendent or assistant superintendent in the public 
schools of this State at the time of the enactment of the Teachers’ and State 
Employees’ Retirement System Act, the same being this chapter, and whose 
cessation of employment as a superintendent or assistant superintendent was not 
due to any dishonorable cause shall be entitled to receive benefits under said 
Retirement Act for such services in the same manner and to the same extent as 
such twenty years of prior service would have entitled such superintendent or 
assistant superintendent had he or she been a superintendent or assistant super- 
intendent in the public schools at the time said Retirement Act became effective, 
and had chosen to become a member of the Retirement System, provided that 
such former superintendent or assistant superintendent has returned to State 
service and been employed for at least five years and has reached the age of 
sixty-five before July 1, 1957; provided, further, the monthly benefit to such 
former superintendent or assistant superintendent shall be equal to the minimum 
provided with respect to teachers under the provisions of G. S, 135-14, as 
aimended .( 19o/pc ml 430s) 


§ 135-15: Repealed by Session Laws’ 1949, c. 1056, s./9: 


§ 135-16. Employees transferred to North Carolina State Employ- 
ment Service by Act of Congress.—Notwithstanding any provision contained 
in this chapter, any employee of the United States Employment Service who was 
transferred to and became employed by the State of North Carolina, or any of 
its agencies, on November 16th, 1946, by virtue of Public Laws 549, 79th Con- 
gress, Chapter 672, 2nd Session, and who was employed by the War Manpower 
Commission or the United States Employment Service between January Ist, 
1942, and November 15th, 1946, shall be deemed to have been engaged in mem- 
bership service as defined by this chapter for any payroll period or periods be- 
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tween such dates: Provided, that any such employee or member on or before 
January Ist, 1948, pays to the board of trustees for the benefit of the proper 
fund or account an amount equal to the accumulated contributions, with interest 
thereon, that such employee or member would have made during such period if 
he had been a member of the Retirement System with earnable compensation 
based on the salary received for such period and as limited by this chapter: Pro- 
vided, further that funds are made available by the United States Employment 
Service, or other federal agency, to the Employment Security Commission for 
the payment of and the Employment Security Commission pays to the board of 
trustees for the benefit of the proper fund a sum equal to the employer’s con- 
tributions that would have been paid for such period for members or employees 
who pay the accumulated contributions provided in this section. 

The board of trustees is authorized to adopt and issue all necessary rules and 
regulations for the purpose of administering and enforcing the provisions of this 
section. (1947, c. 464, s. 1; 1947, c. 598, s. 1.) 

Editor’s Note. — By virtue of Session “Unemployment Compensation Commis- 
Laws 1947, c. 598, s. 1, “Employment” - sion.” 

Security Commission” was substituted for 


§ 135-17. Facility of payment.—lIn the event of the death of a member 
or beneficiary not survived by a person designated to receive any return of ac- 
cumulated contributions or balance thereof, or in the event that the board of 
trustees shall find that a beneficiary is unable to care for his affairs because of 
illness or accident, any benefit payments due may, unless claim shall have been 
made therefor by a duly appointed guardian, committee or other legal representa- 
tive, be paid to the spouse, a child, a parent or other blood relative, or to any 
person deemed by the board of trustees to have incurred expense for such bene- 
ficiary or deceased member, and any such payments so made shall be a complete 
discharge of the liabilities of this Retirement System therefor. (1949, c. 1056, 


Sam0.) 


§ 135-18. Re-employment of retired teachers and employees.—The 
board of trustees of the Teachers’ and State Employees’ Retirement System 
may establish and promulgate rules and regulations governing the re-employ- 
ment of retired teachers and employees. (1949, c. 1056, s. 8.) 


§ 135-18.1. Transfer of credits from the North Carolina Local Gov- 
ernmental Employees’ Retirement System.—(a) Any person who is a 
member of the Teachers’ and State Employees’ Retirement System of North 
Carolina on July 1, 1951, and who was previously a member of the North Caro- 
lina Governmental Employees’ Retirement System, hereafter in this section re- 
ferred to as the local system, shall be entitled to transfer to this Retirement Sys- 
tem his credits for membership and prior service in the local system as of the 
date of termination of membership in the local system, notwithstanding that his 
membership in the local system may have been terminated prior to July 1, 1951: 
Provided, such member shall deposit in this Retirement System prior to January 
1, 1952, the full amount of any accumulated contributions standing to his credit 
in, or previously withdrawn from, the local system and shall apply to the board 
of trustees of this Retirement System for a transfer of credit from the local sys- 
tem. Any person who becomes a member of this Retirement System after July 
1, 1951, shall be entitled to transfer to this Retirement System his credits for 
membership and prior service in the local system as of the date of termination of 
membership in the local system: Provided, such person, prior to or at the date 
of his withdrawal from the local system shall notify the board of trustees of the 
local system of his intention to enter this Retirement System, and shall request 
a refund of the total amount of the accumulated contributions standing to his 
credit in the annuity savings fund of the local system, and shall deposit such con- 
tributions so refunded from the local system in this Retirement System within 
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six months from the date of such refund, with request to the board of trustees 
of this System for transfer of his credits from the local system. 

(b) The accumulated contributions withdrawn from the local system and de- 
posited in this Retirement System shall be credited to such member’s account 
in the annuity savings fund of this Retirement System and shall be deemed, for 
the purpose of computing any benefits subsequently payable from the annuity 
savings fund, to be regular contributions made on the date of such deposit. 

(c) Upon the deposit in this Retirement System of the accumulated contribu- 
tions previously withdrawn from the local system the board of trustees of this 
Retirement System shall request the board of trustees of the local system to cer- 
tify to the period of membership service credit and the regular accumulated con- 
tributions attributable thereto and to the period of prior service credit, if any, 
and the contributions with interest allowable as a basis for prior service benefits 
in the local system, as of the date of termination of membership in the local 
system. Credit shall be allowed in this System for the service so certified in 
determining the member’s credited service and, upon his retirement he shall be 
entitled, in addition to the regular benefits allowable on account of his participa- 
tion in this Retirement System, to the pension which shall be the actuarial equiva- 
lent at age 60 or at retirement, if prior thereto, of the amount of the credit with 
interest thereon representing contributions attributable to his service credits in 
the local system. 

(d) Anything to the contrary herein notwithstanding, if a member transferring 
his credits to this Retirement System as herein provided retires on a retirement. 
allowance in this Retirement System within five years after the date of such 
deposit, the benefits payable with respect to the service credits so transferred 
from the local system to this Retirement System shall not be greater than those 
which would have been payable with respect to such service had he remained 
in the local system. 

(e) The board of trustees of the Retirement System shall effect such rules as. 
it may deem necessary to prevent any duplication of service, interest or other 
credits which might otherwise occur. (1951, c. 797.) 


§ 135-18.2. Supplementary payments.—(a) The following words and 
phrases, as used in this section, unless a different meaning is plainly required by 
the context, shall have the following meanings: 

“Retired member” shall mean a retired teacher or employee who shall be re- 
ceiving, or who may hereafter retire and receive, a service or disability retirement 
benefit as provided in § 135-5.of Volume 3B of the General Statutes. 

“Regular retirement allowance” shall mean the monthly service or disability re- 
tirement allowance to which a retired member is entitled, or the monthly service 
retirement allowance to which a member hereafter retiring will be entitled, com- 
puted as provided in § 135-5 of Volume 3B of the General Statutes, including 
the amount of any adjustment as provided in subsection (i) of § 135-5 of Volume 
3B of the General Statutes, but prior to any reduction resulting from an election 
of an optional allowance as provided in subsection (g) of § 135-5 of Volume 3B 
of the General Statutes. 

“Qualified retired member” shall mean a retired member who has rendered, 
or who may hereafter render, twenty (20) or more years of creditable service. 

“Supplementary payment’ shall mean any payment computed as provided in 
subsection (b) of this section. 

(b) Effective from and after July 1, 1953, any qualified retired member, or any 
member who hereafter becomes a qualified retired member shall be entitled to 
receive a supplementary payment each month equal to the excess, if any, of sixty 
dollars ($60.00) over his regular retirement allowance; provided that, if at any 
time the appropriations provided to carry out the provisions of this section are 
discontinued, all such supplementary payments shall be discontinued; provided 
further, that if in any month the available sum theretofore appropriated is in- 
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sufficient to provide in full for the payment of the total of all supplementary pay- 
ments payable within such month, the amount of each such supplementary pay- 
ment shall be reduced in the proportion which such available sum bears to such 
total. 


(c) This section shall be administered by the Board of ‘Trustees of the 
Teachers’ and State Employees’ Retirement System created under the provisions 
of § 135-2. Such board of trustees may, and is hereby authorized to, establish 
such rules as it may deem necessary for the proper administration of this section. 
In no event shall such system be responsible for making any of the supplementary 
payments herein provided, nor shall any of the moneys of such system be used 
directly or indirectly for such payments. The board of trustees, however, may, 
and is hereby authorized to, make such use of the personnel, equipment or other 
facilities of such system, and to hire such additional personnel, as such board 
shall deem proper for the administration of this section, and to determine the 
amount of any and all expenses incurred in such administration, and to reim- 
burse such system for such expenses from the appropriations provided to carry 
out the provisions of this section or from any similar subsequent appropriations. 
Gloss ace li3o2.45 2% 1955 Fem 200° 1957,0c> 1408) 

Editor’s Note. — The 1955 amendment The 1957 amendment increased the 
extended the supplementary payments pro- amount in subsection (b) from $50.00 to 
vided for in subsection (a) to members re- $60.00. 
ceiving disability retirement allowances. 


§ 135-18.3. Conditions under which amendments void.—If for any 
reason the Federal-State agreement provided in article 2 of chapter 135 of the 
General Statutes, Volume 3B, as amended, is not entered upon, or the referendum 
authorized therein with respect to positions covered by the Teachers’ and State 
Employees’ Retirement System of North Carolina is not held, or the conditions 
specified in § 218(d) (3) of the Social Security Act with respect to such referen- 
dum if held are not met, this act shall be null and void. (1955, c. 1155, s. 7.) 

Editor’s Note.—The act referred to in amended the following: §§ 135-1, 135-3, 
this section, Session Laws 1955, c. 1155, 135-5, 135-8 and 135-11. 


§ 135-18.4. Reservation of power to change.—The General Assembly 
reserves the right at any time and from time to time, and if deemed necessary or 
appropriate by said General Assembly in order to coordinate with any changes, 
in the benefit and other provisions of the Social Security Act made after January 
1, 1955, to modify or amend in whole or in part any or all of the provisions of 
the Teachers’ and State Employees’ Retirement System of North Carolina. 
Glob Carl 1 55.1Sa Ge) 


§ 135-18.5. Provision for emergency expenses of integration of 
system.—For the purpose of meeting the expenses involved in administering 
the provisions of this act to June 30, 1959, and in holding the referendum de- 
scribed herein with respect to positions covered under the Teachers’ and State 
Employees’ Retirement System of North Carolina as established by article 1 of 
chapter 135 of the General Statutes, Volume 3B, as amended, any funds not 
otherwise provided for such purpose by action of the General Assembly during 
the session of 1955 or 1957 may be borrowed from the Pension Accumulation 
Fund of such system; provided, however, that the amount so borrowed and the 
expenditure thereof shall be subject to the approval of the board of trustees of 
such system and the assistant director of the budget, and that such amounts so 
borrowed shall be repaid as soon as practicable. (1955, c. 1155, s. 9; 1957, c. 
p50 s.091) 

Editor’s Note. — The 1957 amendment 
substituted “1959” for “1957” in line two 
and inserted “or 1957” in line seven. 
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ARTICLE 2. 


Coverage of Governmental Employees under Title II of the Social 
Security Act. 


§ 135-19. Declaration of policy.—In order to extend to employees of 
the State and its political subdivisions and of the instrumentalities of either, and 
to the dependents and survivors of such employees, the basic protection accorded 
to others by the old age and survivors insurance system embodied in the Social 
Security Act, it is hereby declared to be the policy of the legislature, subject to 
the limitation of this article, that such steps be taken as to provide such protec- 
tion to employees of the State and local governments on as broad a basis as is 
permitted under applicable federal law. 

It is also the policy of the legislature that the protection afforded employees 
in positions covered by a retirement system on the date an agreement under this 
act is made applicable to service performed in such positions, or receiving periodic 
benefits under such retirement system at such time, will not be impaired as a 
result of making the agreement so applicable or as a result of legislative en- 
actment in anticipation; thereor mr 1951)" c. 13202,.05. 93401955, Micaml Io4 nail, 

Editor’s Note. — The 1955 amendment 
added the second paragraph. 


§ 135-20. Definitions.—For the purposes of this article: 

(1) The term “wages” means all remuneration for employment as defined 
herein, including the cash value of all remuneration paid in any 
medium other than cash, except that such term shall not include that 
part of such remuneration which, even if it were paid for “employ- 
ment” within the meaning of the Federal Insurance Contributions 
Act, would not constitute “wages” within the meaning of that act. 


(2) The term “employment” means any service performed by an employee 
in the employ of the State, or any political subdivision thereof, for 
such employer, except 

a. Service which in the absence of an agreement entered into un- 

der this article would constitute “employment” as defined in 
the Social Security Act; or 

b. Service which under the Social Security Act may not be in- 

cluded in an agreement between the State and the Secretary 
of Health, Education and Welfare entered into under this 
article. 

Service which under the Social Security Act may be included in 
an agreement only upon certification by the Governor in accordance 
with § 218(d) (3) of that Act shall be included in the term “em- 
ployment” if and when the Governor issues, with respect to such 
service, a certificate to the Secretary of Health, Education and Wel- 
fare pursuant to § 135-29. 

(3) The term “employee” includes an officer of the State, or one of its 
political subdivisions or instrumentalities. 

(4) The term ‘State agency”? means the secretary of the board of trustees 
of the Teachers’ and State Employees’ Retirement System. 

(5) The term “Secretary of Health, Education and Welfare” includes any 
individual to whom the Secretary of Health, Education and Welfare 
has delegated any of his functions under the Social Security Act 
with respect to coverage under such Act of employees of states and 
their political subdivisions, and with respect to any action taken 
prior to April 11, 1953, includes the Federal Security Administrator 
and any individual to whom such Administrator has delegated any 
such function. 
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(6) The term “political subdivision” includes an instrumentality of a state, 
of one or more of its political subdivisions, or of a state and one or 
more of its political subdivisions, but only if such instrumentality 
is a juristic entity which is legally separate and distinct from the 
state or subdivision and only if its employees are not by virtue of 
their relation to such juristic entity employees of the state or sub- 
division. 

(7) The term “Social Security Act” means the Act of Congress approved 
August 14, 1935, Chapter 531, 49 Stat. 620, officially cited as the 
“Social Security Act,’ (including regulations and requirements is- 
sued pursuant thereto), as such act has been and may from time to 
time be amended. 

(8) The term ‘Federal Insurance Contributions Act” means subchapter A 
of chapter 9 of the Federal Internal Revenue Code of 1939 and sub- 
chapters A and B of chapter 21 of the Federal Internal Revenue Code 
of 1954, as such Codes have been and may from time to time be 
amended; and the term “employee tax”? means the tax imposed by 

1400 of such Code of 1939 and § 3101 of such Code of 1954. 
C1951, ¢) 562, <saieelSoow cell 4 ssi 2-4, 12.) 


Editor’s Note. — The 1955 amendment 
substituted in the first sentence of subdi- 
vision (2) the term “Secretary of Health, 
Education and Welfare” for “Federal Se- 


curity Administrator,” and added the sec- 
ond sentence of the subdivision. The 
amendment also rewrote subdivisions (5) 
and (8). 


§ 135-21. Federal-State agreement; interstate instrumentalities.— 
(a) The State agency, with the approval of the Governor, is hereby authorized 
to enter on behalf of the State into an agreement with the Secretary of Health, 
Education and Welfare, consistent with the terms and provisions of this article, 
for the purpose of extending the benefits of the federal old age and survivors 
insurance system to employees of the State or any political subdivision thereof 
with respect to services specified in such agreement which constitute “employ- 
ment” as defined in § 135-20. Such agreement may contain such provisions relat- 
ing to coverage, benefits, contributions, effective date, modification and termina- 
tion of the agreement, administration, and other appropriate provisions as the 
State agency and Secretary of Health, Education and Welfare shall agree upon, 
but, except as may be otherwise required by or under the Social Security Act as 
to the services to be covered, such agreement shall provide in effect that— 


(1) Benefits will be provided for employees whose services are covered by 
the agreement (and their dependents and survivors) on the same basis 
as though such services constituted employment within the meaning 
of Title II of the Social Security Act. 

(2) The State will pay to the Secretary of the Treasury, at such time or 
times as may be prescribed under the Social Security Act, contribu- 
tions with respect to wages (as defined in § 135-20), equal to the 
sum of the taxes which would be imposed by the Federal Insurance 
Contributions Act if the services covered by the agreement constituted 
employment within the meaning of that act. 

(3) Such agreement shall be effective with respect to services in employ- 
ment covered by the agreement performed after a date specified 
therein but shall in no event cover any such services performed prior 
tomjanuary 1, 1951. 

(4) All services which constitute employment as defined in § 135-20 and 
are performed in the employ of the State by employees of the State, 
shall be covered by the agreement. 

(5) All services which constitute employment as defined in § 135-20, are 
performed in the employ of a political subdivision of the State, and 
are covered by a plan which is in conformity with the terms of the 
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agreement and has been approved by the State agency under § 135- 
23, shall be covered by the agreement. 

(6) As modified, the agreement shall include all services described in either 
subdivision (4) or subdivision (5) of this subsection and performed 
by individuals to whom § 218(c) (3) (C) of the Social Security 
Act is applicable and shall provide that the service of any such 
individual shall continue to be covered by the agreement in case he 
thereafter becomes eligible to be a member of a retirement system; 
and 

(7) As modified, the agreement shall include all services described in either 
subdivision (4) or subdivision (5) of this subsection and performed 
by individuals in positions covered by a retirement system with re- 
spect to which the Governor has issued a certificate to the Secretary 
of Health, Education and Welfare pursuant to § 135-29, 

(b) Any instrumentality jointly created by this State and any other State or 
states is hereby authorized, upon the granting of like authority by such other 
state or states, 

(1) To enter into an agreement with the Secretary of Health, Education 
and Welfare whereby the benefits of the federal old age and survivors 
insurance system shall be extended to employees of such instru- 
mentality, 

(2) To require its employees to pay (and for that purpose to deduct from 
their wages) contributions equal to the amounts which they would 
be required to pay under § 135-22 (a) if they were covered by an 
agreement made pursuant to subsection (a) of this section, and 

(3) To make payments to the Secretary of the Treasury in accordance with 
such agreement, including payments from its own funds, and other- 
wise to comply with such agreements. 

Such agreement shall, to the extent practicable, be consistent with the terms 
and provisions of subsection (a) and other provisions of this article. 

(c) Pursuant to § 218(d) (6) of the Social Security Act, the Teachers’ and 
State Employees’ Retirement System of North Carolina as established by article 
1 of chapter 135 of the General Statutes, Volume 3B, as amended and as the 
same may be hereafter amended, shall for the purposes of this article, be deemed 
to constitute a single retirement system; and, the North Carolina Local Govern- 
mental Employees’ Retirement System as established by article 3 of chapter 128 
of the General Statutes, Volume 3B, as amended and as the same may be here- 
after amended, shall be deemed to constitute a single retirement system with re- 
spect to each political subdivision having positions covered thereby. (1951, c. 
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Editor’s Note. — The 1953 amendment 
rewrote subdivision (3) of subsection (a). 
The 1955 amendment substituted the 
term “Secretary of Health, Education and 
Welfare” for “Federal Security Adminis- 
trator” in the preliminary paragraph of 


The amendment deleted “§§ 1400 and 1410 
of” referring to the Federal Insurance 
Contributions Act in subdivision (2) of 
subsection (a) and added subdivisions (6) 
and (7) of the subsection. It also added 
subsection (c). 


subsection (a) and also in subsection (b). 


§ 135-22. Contributions by State employees.—(a) Every employee of 
the State whose services are covered by an agreement entered into under § 135- 
21 shall be required to pay for the period of such coverage, into the contribution 
fund established by § 135-24, contributions, with respect to wages (as defined in 
§ 135-20), equal to the amount of the employee tax which would be imposed by 
the Federal Insurance Contributions Act if such services constituted employ- 
ment within the meaning of that act. Such liability shall arise in consideration 
of the employee’s retention in the service of the State, or his entry upon such 
service, after the enactment of this article. 
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(b) The contribution imposed by this section shall be collected by deducting 
the amount of the contribution from wages as and when paid, but failure to make 
such deduction shall not relieve the employee from liability for such contribution. 

(c) If more or less than the correct amount of the contribution imposed by 
this section is paid or deducted with respect to any remuneration, proper ad~ 
justments, or refund if adjustment is impracticable, shall be made, without in- 
terest, in such manner and at such times as the State agency shall prescribe. 
Oro 5aCh 562,613) 1955 weal 54y S73) 

Editor’s Note. — The 1955 amendment § 1400 of” and inserting in lieu thereof the 
changed subsection (a) by deleting “the words “the amount of the employee tax 
amount of tax which would be imposed by which would be imposed by.” 


§ 135-23. Plans for coverage of employees of political subdivisions, 
—(a) Each political subdivision of the State is hereby authorized to submit for 
approval by the State agency a plan for extending the benefits of Title II of the 
Social Security Act, in conformity with applicable provisions of such act, to em- 
ployees of such political subdivisions. Each such plan and any amendment there- 
of shall be approved by the State agency if it finds that such plan, or such plan 
as amended, is in conformity with such requirements as are provided in regula- 
tions of the State agency, except that no such plan shall be approved unless— 

(1) It is in conformity with the requirements of the Social Security Act and 
with the agreement entered into under § 135-21. 

(2) It provides that all services which constitute employment as defined in 
§ 135-20 and are performed in the employ of the political subdivision 
by employees thereof, shall be covered by the plan, except that it 
may exclude services performed by individuals to whom § 218(c) 
(3) (C) of the Social Security Act is applicable. 

(3) It specifies the source or sources from which the funds necessary to 
make the payments required by subdivision (1) of subsection (c) 
and by subsection (d) are expected to be derived and contains reason- 
able assurance that such sources will be adequate for such purpose. 

(4) It provides for such methods of administration of the plan by the 
political subdivision as are found by the State agency to be neces- 
sary for the proper and efficient administration of the plan. 

(5) It provides that the political subdivision will make such reports, in such 
form and containing such information, as the State agency may from 
time to time require, and comply with such provisions as the State 
agency or the Secretary of Health, Education and Welfare may from 
time to time find necessary to assure the correctness and verification 
of such reports. 

(6) It authorizes the State agency to terminate the plan in its entirety, in 
the discretion of the State agency, if it finds that there has been a 
failure to comply substantially with any provision contained in such 
plan, such termination to take effect at the expiration of such notice 
and on such conditions as may be provided by regulations of the 
State agency and may be consistent with the provisions of the 
Social Security Act. 

(b) The State agency shall not finally refuse to approve a plan submitted by 
a political subdivision under subsection (a), and shall not terminate an approved 
plan, without reasonable notice and opportunity for hearing to the political sub- 
division affected thereby. 

(c) (1) Each political subdivision as to which a plan has been approved un- 
der this section shall pay into the contribution fund, with respect to 
wages (as defined in § 135-20), at such time or times as the State 
agency may by regulation prescribe, contributions in the amounts and 
at the rates specified in the applicable agreement entered into by the 
State agency under § 135-21. 
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(2) Each political subdivision required to make payments under subdivision 
(1) of this subsection is authorized, in consideration of the em- 
ployee’s rentention in, or entry upon, employment after enactment 
of this article, to impose upon each of its employees, as to services 
which are covered by an approved plan, a contribution with respect 
to his wages (as defined in § 135-20), not exceeding the amount of 
the employee tax which would be imposed by the Federal Insurance 
Contributions Act if such services constituted employment within the 
meaning of that act, and to deduct the amount of such contribution 
from his wages as and when paid. Contributions so collected shall 
be paid into the contribution fund in partial discharge of the liability 
of such political subdivision or instrumentality under subdivision (1) 
of this subsection. Failure to deduct such contribution shall not re- 

lieve the employee or employer of liability therefor. 

(d) Delinquent payments due under subdivision (1) of subsection (c), may, 
with interest at the rate of six per centum (6%) per annum, be recovered by 
action in the Superior Court of Wake County against the political subdivision 
liable therefor or may, at the request of the State agency, be deducted from any 
other moneys payable to such subdivision by any department or agency of the 
state, (1951 oc O02 sh Seal So bmcaLO4 SS. Od Oia) 

Local Modificationm—Rowan, as to sub- Education and Welfare’ for “Federal Se- 
division (2) of subsection (c): 1957, c. 408; curity Administrator” in subdivision (5). It 


city of Raleigh, as to subsection (c) (2): 
1957, c. 4. 

Editor’s Note. — The 1955 amendment 
added the exception clause at the end of 
subdivision (2) of subsection (a), and sub- 


also changed subdivision (2) of subsection 
(c) by substituting in line seven the words 
“the employee tax which would be im- 
posed by” for “tax which would be im- 
posed by § 1400 of.” 


stituted the term “Secretary of Health, 


§ 1385-24. Contribution fund.—(a) There is hereby established a special 
fund to be known as the contribution fund. Such fund shall consist of and there 
shall be deposited in such fund: 

(1) All aes interest, and penalties collected under $$ 135-22 and 
1392235 

(2) All moneys appropriated thereto under this article; 

(3) Any property or securities and earnings thereof acquired through the 
use of moneys belonging to the fund; 

(4) Interest earned upon any moneys in the fund; and 

(5) All sums recovered upon the bond of the custodian or otherwise for 
losses sustained by the fund and all other moneys received for the 
fund from any other source. 

All moneys in the fund shall be mingled and undivided. Subject to the pro- 
visions of this article, the State agency is vested with full power, authority and 
jurisdiction over the fund, including all moneys and property or securities be- 
longing thereto, and may perform any and all acts whether or not specifically 
designated, which are necessary to the administration thereof and are consistent 
with the provisions of this article. 

(b) The contribution fund shall be established and held separate and apart 
from any other funds or moneys of the State and shall be used and administered 
exclusively for the purpose of this article. Withdrawals from such fund shall be 
made for, and solely for 

(1) Payment of amounts required to be paid to the Secretary of the Treas- 
ury pursuant to an agreement entered into under § 135-21; 

(2) Payment of refunds provided for in § 135-22 (c); and 

(3) Refunds of overpayments, not otherwise adjustable, made by a political 
subdivision or instrumentality. 

(c) From the contribution fund the custodian of the fund shall pay to the 
Secretary of the Treasury such amounts and at such time or times as may be 
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directed by the State agency in accordance with any agreement entered into un- 
der § 135-21 and the Social Security Act. 

(d) The treasurer of the State shall be ex officio treasurer and custodian of 
the contribution fund and shall administer such fund in accordance with the 
provisions of this article and the directions of the State agency and shall pay 
all warrants drawn upon it in accordance with the provisions of this section and 
with such regulations as the State agency may prescribe pursuant thereto. 

(e) (1)There are hereby authorized to be appropriated biennially to the con- 
tribution fund, in addition to the contributions collected and paid into 
the contribution fund under §§ 135-22 and 135-23, to be available 
for the purposes of § 135-24 (b) and (c) until expended, such ad- 
ditional sums as are found to be necessary in order to make the pay- 
ments to the Secretary of the Treasury which the State is obligated 
to make pursuant to an agreement entered into under § 135-21. 

(2) The State agency shall submit to each regular session of the State legis- 
lature, at least ninety (90) days in advance of the beginning of such 
session, an estimate of the amounts authorized to be appropriated to 
the contribution fund by subdivision (1) of this subsection for the 
next appropriation period. 

(f) The State agency shall have the authority to promulgate rules and regu- 
lations under which the State agency may make a reasonable charge or assess- 
ment against any political subdivision whose employees shall be included in any 
coverage agreement under any plan of coverage of employees as provided by 
the provisions of this article. Such charge or assessment shall be determined 
by the State agency and shall be apportioned among the various political sub- 
divisions of government in a ratable or fair manner, and the funds derived from 
such charge or assessment shall be used exclusively by the State agency to 
defray the cost and expense of administering the provisions of this article. In 
case of refusal to pay such charge or assessment on the part of any political 
subdivision as defined in this article, or in case such charge or assessment re- 
mains unpaid for a period of thirty (30) days, the State agency may maintain 
a suit in the Superior Court of Wake County for the recovery of such charge 
or assessment. The Superior Court of Wake County is hereby vested with 
jurisdiction over all such suits or actions. Only such amount shall be assessed 
against such political subdivision as is necessary to pay its share of the expense 
of providing supplies, necessary employees and clerks, records and other proper 
expenses necessary for the administration of this article by the State agency. 
The funds accumulated and derived from such assessments and charges shall 
be deposited by the State agency in some safe and reliable depository chosen 
by the State agency, and the State agency shall issue such checks or vouchers 
as may be necessary to defray the above-mentioned expenses of administra- 
tion with the right of the representative of any political subdivision to inspect 
the books and records and inquire into the amounts necessary for such adminis- 
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§ 135-25. Rules and regulations.—The State agency shall make and_ pub- 
lish such rules and regulations, not inconsistent with the provisions of this 
article, as it finds necessary or appropriate to the efficient administration of the 
functions with which it is charged under’ this article. (1951, c. 562, s. 3.) 


§ 135-26. Studies and reports. —The State agency shall make studies 
concerning the problem of old age and survivors insurance protection for em- 
ployees of the State and local governments and their instrumentalities and con- 
cerning the operation of agreements made and plans approved under this article 
and shall submit a report to the legislature at the beginning of each regular 
session, covering the administration and operation of this article during the pre- 
ceding biennium, including such recommendations for amendments to this article 


as it considers proper. (1951, c. 562, s. 3.) 
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§ 135-27. Transfers from State to certain association service. — 
(a) Any member whose service as a teacher or State employee is terminated 
because of acceptance of a position with the North Carolina Education Associa- 
tion, the North Carolina State Employees’ Association or the North Carolina 
State Highway Employees Association or North Carolina ‘Teachers’ Association 
may elect to leave his total accumulated contributions in this retirement system 
during the period he is in such association employment, by filing with the board 
of trustees at the time of such termination the form provided by it for that 
purpose. 

(b) Any member who files such an election shall remain a member of the re- 
tirement system during the time he is in such association employment and does 
not withdraw his contributions. Such a member shall be entitled to all the rights 
and benefits of the retirement system as though remaining in State service, on 
the basis of the funds accumulated for his credit at the time of such transfer plus 
any additional accruals on account of future contributions made as hereinafter 
provided. 

(c) Under such rules as the board of trustees shall adopt, the association to 
which the member has been transferred may agree to contribute to the retirement 
system on behalf of such member such current service contributions as would 
have been made by his employer had he remained in State service with earnable 
compensation equal to the remuneration received from such association; pro- 
vided the member continues to contribute to the retirement system. Any period 
of such association employment on account of which contributions are made by 
both the association and the member as herein provided shall be credited as mem- 
bership service under the retirement system. (1953, c. 1050, s. 1.) 


§ 135-28. Transfer of members to employment covered by the 
North Carolina Local Governmental Employees’ Retirement System.— 
(a) Any member whose services as a teacher or State employee are terminated 
because of acceptance of a position with an employer then participating in the 
North Carolina Local Governmental Employees’ Retirement System, hereinafter 
referred to as the “Local System”, may elect to leave his total accumulated con- 
tributions in this retirement system during the period he is in such employment, 
by filing with the board of trustees at the time of such termination the form pro- 
vided by it for that purpose. 

(b) Any member who files such an election shall retain all the rights, credits 
and benefits obtaining to him under this retirement system at the time of such 
transfer while he is a member of the Local System and does not withdraw his 
contributions hereunder and, in addition, he shall be granted membership service 
credits under this retirement system on account of the period of his membership 
in the Local System for the purpose of increasing his years of creditable service 
hereunder in order to meet any service requirements of any retirement benefit 
under this retirement system and, if he is a member in service under the Local 
System, he shall be deemed to be a member in service under this retirement sys- 
tem if so required by such benefit. (1953, c. 1050, s. 2.) 


§ 135-29. Referenda and certification.—(a) With respect to em- 
ployees of the State and any other individuals covered by article 1 of chapter 135 
of the General Statutes, Volume 3B, as amended and as may be hereafter 
amended, the Governor is empowered to authorize a referendum, and with respect 
to the employees of any political subdivision he shall authorize a referendum upon 
request of the governing body of such subdivision covered by article 3 of chapter 
128 of the General Statutes, Volume 3B, as amended and as the same may be 
hereafter amended, or by some other retirement system established either by the 
State or by the political subdivision ; and in either case the referendum shall be 
conducted, and the Governor shall designate an agency or individual to supervise 
its conduct, in accordance with the requirements of § 218(d) (3) of the Social 
Security Act, on the question of whether service in positions covered by a retire- 
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ment system established by the State or by a political subdivision thereof should 
be excluded from or included under an agreement under this article. The notice 
of referendum required by § 218(d) (3) (C) of the Social Security Act to be 
given to employees shall contain or shall be accompanied by a statement, in such 
form and such detail as the agency or the individual designated to supervise the 
referendum shall deem necessary and sufficient, to inform the employees of the 
rights which will accrue to them and their dependents and survivors, and the lia- 
bilities to which they will be subject, if their services are included under an agree- 
ment under this article. 

(b) Upon receiving evidence satisfactory to him that with respect to any such 
referendum the conditions specified in § 218(d) (3) of the Social Security Act 
have been met, the Governor shall so certify to the Secretary of Health, Educa- 
tion and Welfare. (1955, c. 1154, s. 11.) 

Editor’s Note. — This section is desig- 
nated in the 1955 Session Laws as § 135-27. 
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CHAPTER 136. RoApDs AND HIGHWAYS 


Chapter 136. 
Roads and Highways. 


Article 1. 
Organization of State Highway 
Commission. 
Sec. 
136-1. State Highway Commission cre- 
ated. 
136-1.1. Change of name in General Stat- 
utes. 
136-2. Headquarters; meetings; minutes. 
136-3. When acting chairman may be 
designated. 
136-4. Director of Highways. 


136-4.1. Controller. 

136-4.2. Chief Engineer. 

136-5. Oath of office of commissioners. 
136-6 to 136-9. [Repealed.] 


136-10. Annual audits; report of audit to 
General Assembly. 

136-11. Annual reports to Governor. 

136-12. Reports to General Assembly. 

136-13. Malfeasance of commissioners, 
employees, or contractors. 

136-14. Members not eligible to other 
employment with Commission; 
no sales to Commission by em- 
ployees. 


136-14.1. Highway engineering divisions; 
division engineers. 

136-15. Establishment of 
districts. 

136-16. Funds and property converted to 
State Highway Fund. 


Article 2. 

Powers and Duties of Commission. 
136-17. Seal; rules and regulations. 
136-17.1. Succeeding to powers, duties, 

rights, etc., of State Highway 
and Public Works Commis- 
sion. 


administrative 


136-18. Powers of Commission. 

136-18.1. Use of Bermuda grass. 

136-18.2. Seed planted by Commission to 
be approved by Department of 
Agriculture. 


136-19. Acquirement of land and deposits 
of materials; condemnation pro- 
ceedings; federal parkways. 

136-19.1. Surplus material derived from 

grading to be made available 
to adjoining landowners. 

136-20. Elimination or safeguarding of 
grade crossings and inadequate 
underpasses or overpasses. 
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Sec. 

136-21. Drainage of highway; application 
to court; summons; commis- 
sioners. 


136-22. View by commissioners; 
judgment. 

136-23. Appeal. 

136-24. Rights of parties. 

136-25. Repair of road detour. 

136-26. Closing of State highways during 
construction; injury to barriers, 
warning signs, etc. 

136-27. Connection of highways with im- 
proved streets; pipe lines and 
conduits; cost. 

136-28 Letting of contracts to bidders 
after advertisement; enforcing 
claims against contractor by 
action on bond. 

. Settlement of controversies be- 
tween Commission and award- 
ees of contracts. 

136-30. Uniform guide and warning signs 

on highways. 

136-31. Local traffic signs. 

136-32. Other than official 

ited. 

136-32.1. Misleading signs prohibited. 

136-33. Injuring or removing signs. 

136-33.1. Signs for protection of cattle. 

136-33.2. Signs marking beginning and 

ending of speed zones. 

136-34. State Highway Commission au- 
thorized to furnish road equip- 
ment to municipalities. 

136-35. Co-operation with other 
and federal government. 

136-36. [Repealed.] 

136-37. Basis of apportionment between 
municipalities; annual certifica- 
tion of allocations. 

136-38 to 136-41. [Repealed.] 


136-41.1, Maintenance, etc., of municipal 
streets which form part of 
State highway system. 

136-41.2. Appropriation to municipalities; 
allocation of funds. 

136-41.3. Use of funds; records and an- 
nual statement; contracts for 
maintenance, etc., of streets. 

136-42. Markers on highway; co-operation 

of Commission. 

136-43. Historical marker program. 


report; 


signs prohib- 


states 


Sec. 


136- 


136- 


136- 


136- 


136- 


136- 


136- 


136- 


136- 
136- 


136- 
136- 


136- 
136- 


136- 


136- 


136- 


136- 


136- 
136- 


136- 


136- 
136- 


CHAPTER 136. RoADs AND 


44. Maintenance of grounds at home 
of Nathaniel Macon and grave 
of Anne Carter Lee. 


Article 3. 
State Highway System. 
Part 1. Highway System. 


45. General purpose of law; 
repair and maintenance 
ways. 

46. Establishment of system 
highways; work leading 
surfaced construction. 

47. Routes and maps; 
changes. 


to 136-50. [Repealed.] 


Part 2. County Public Roads 
Incorporated into State 
Highway System. 

51. Maintenance of county ~ public 
roads vested in State Highway 
Commission. 

52. Eminent domain with respect to 
county roads. 

53. Map of county 
posted; objections. 


Part 3. Power to Make Changes 
in Highway System. 


control, 
of high- 


of State 
to hard- 


objections; 
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road systems 


54. Power to make changes. 

55. Notice to local road authorities. 

55.1. Notice to property owners. 

56. Number of highways entering 
town not reduced without con- 
sent. 

Consent of local road authorities. 

Confirmation. 

No court action 
authorities. 

Road taken over not to be aban- 
doned without consent of county 
commissioners. 

Plans for secondary roads; duties 
of State Highway Commission 
and boards of county commis- 
sioners. 

Right of petition. 

Change or abandonment of roads. 

Filing of complaints with Com- 
mission; hearing and appeal. 

136-66. [ Repealed. | 


57. 
58. 
59. 


Dut lOcalmenoad 


60. 


61. 


62. 
63. 
64. 


65, 


Article 4. 


Neighborhood Roads, Cartways, 
Church Roads, etc. 


67. Neighborhood public roads. 

68. Special proceeding for establish- 
ment, alteration or discontinu- 
ance of cartways, etc.; petition; 
appeal. 


HIGHWAYS 

Sec. 

136-69. Cartways, tramways, etc., laid 
out; procedure. 

136-70. Alteration or abandonment of 
cartways, etc., in same manner. 

136-71. Church roads and easements of 
public utility lines laid out on 
petition; procedure. 

Article 5. 
Bridges. 

136-72. Load limits for bridges; liability 
for violations. 

136-73. Duty as to bridges of millowners 
on, or persons ditching or en- 
larging ditches across, high- 
ways. 

136-74. Liability for failure to maintain 
bridges; penalty and damages. 

136-75. Railroad companies to maintain 
bridges which they make nec- 
essary. 

136-76. Counties to provide draws for 
vessels. 

136-77. Owner of bridge to provide draws 
on notice. 

136-78. Railroad companies to provide 
draws. 

136-79. Solicitor to prosecute for injury 
to county bridges. 

136-80. Fastening vessels to bridges mis- 
demeanor. 

136-81. Commission may maintain foot- 
ways. 

Article 6. 
Ferries and Toll Bridges. 

136-82. State Highway Commission to es- 
tablish and maintain ferries. 

136-83. Control of county public ferries 
and toll bridges transferred to 
State: 

136-84. State Highway Commission to fix 
charges. 

136-85. Extent of power to fix rates. 

136-86. Existing rights of appeal con- 
ferred. 

136-87. Making of excessive charges a 
misdemeanor; punishment. 

136-88. Authority of county commission- 
ers with regard to ferries and 
toll bridges; rights and_liabili- 
ties of owners of ferries or toll 
bridges not under supervision of 
Commission. 

136-89. Safety measures; guard chains or 


gates. 


Article 6A. 
Carolina-Virginia Turnpike 
Authority. 


136-89.1. Turnpike projects. 
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Sec. 
136-89.2. 
136-89.3. 


136-89.4. 
136-89.5. 
136-89.6. 
136-89.7. 
136-89.8. 
136-89.9. 


136-89.10. 
136-89.11. 


CHAPTER 136. Roaps AND HIGHWAYS 


Credit of State not pledged. 

Carolina-Virginia ‘Turnpike Au- 
thority. 

Definitions. 

General grant of powers. 

Acquisition of property. 

Incidental powers. 

Turnpike revenue bonds. 

Trust agreement. 

Revenues. 

Trust funds. 


136-89.11a. Remedies. 
136-89.11b. Exemption from taxation. 


136-89.11ic. 
136-89.11d. Turnpike 


136-89.11e. 
136-89.11f. 


Miscellaneous. 
revenue refunding 
bonds. 

Transfer to State. 


Additional method. 


136-89.11g. Conveyance by prior corpora- 


tions. 


136-89.11h. Article liberally construed. 


136-89.12. 
136-89.13. 
136-89.14. 


136-89.15. 
136-89.16. 
136-89.17. 
136-89.18. 
136-89.19. 
136-89.20. 
136-89.21. 
136-89.22. 
136-89.23. 
136-89.24. 
136-89.25. 


136-89.26. 


136-89.27. 
136-89.28. 
136-89.29. 
136-89.30. 


Article 6B. 
Turnpikes. 


Turnpike projects. 

Credit of State not pledged. 

North Carolina Turnpike Au- 
thority. 

Definitions. 

General grant of powers. 

Acquisition of property. 

Incidental powers. 

Turnpike revenue bonds. 

Trust agreement. 

Revenues. 


Trust funds. 

Remedies. 

Exemption from taxation. 

Miscellaneous. 

Turnpike revenue 
bonds. 

Transfer to State. 

Preliminary expenses. 

Additional method. 

Article liberally construed. 


Article 6C. 


refunding 


State Toll Bridges and Revenue 


136-89.31, 
136-89.32. 
136-89.33, 
136-89.34. 
136-89.35. 
136-89.36. 
136-89.37. 
136-89.38. 
136-89.39, 
136-89.40. 
136-89.41. 


Bonds. 


Short title. 

Definitions. 

General grant of powers. 
Acquisition of property. 
Bridge revenue bonds. 
Credit of State not pledged. 
Trust agreement. 
Revenues. 

Trust funds. 

Remedies. 

Negotiable instruments. 


Sec. 


136-89.42. 
136-89.43. 
136-89.44. 
136-89.45, 


136-89.46. 
136-89.47. 


136-89.51. 
136-89.52. 


136-89.53. 


136-89.54. 


136-89.55. 
136-89.56. 
136-89.57. 


136-90. 


136-91. 


136-92. 


136-93. 


136-94. 


136-95. 


136-96. 


136-97. 


136-98. 


136-99. 


136-100. Application of 
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Exemption from taxation. 

Bonds eligible for investment. 

Bridge revenue refunding 
bonds. 

Additional method. 

Article liberally construed. 

Inconsistent laws inapplicable. 


Article 6D. 


Controlled-Access Facilities. 


136-89.48, 
136-89.49. 
136-89.50. 


Declaration of policy. 

Definitions. 

Authority to establish 
trolled-access facilities. 

Design of controlled-access fa- 
cility. 

Acquisition of property 
property rights. 

New and _ existing facilities; 
grade crossing eliminations. 


Authority of local units to con- 
sent. 

Local service roads. 

Commercial enterprises. 

Unlawful use of limited-access 
facilities; penalties. 


con- 


and 


Article 7. 
Miscellaneous Provisions. 


Obstructing highways and roads, 
misdemeanor. 

Placing glass, etc., or 
obstructions in road. 

Obstructing highway drains, mis- 
demeanor. 

Openings, structures, pipes, trees, 
and issuance of permits. 

Gates projecting over rights of 
way forbidden. 

Water must be diverted from 
public road by ditch or drain. 

Road or street not used within 15 
years after dedication deemed 
abandoned; declaration of with- 
drawal recorded; joint tenants 
or tenants in common; defunct 
corporations. 

Responsibility of counties for up- 
keep, etc., terminated; liability 
of Commission for damage on 
State highway system. 

Prohibition of local road taxes 
and bonds and construction of 
roads by local authorities; ex- 
isting contracts. 

Sale of camp sites and other real 
estate and application of pro- 
ceeds. 


injurious 


insurance funds 
collected on burned buildings. 


§ 136-1 Cu. 136. Roaps anp HicHways—ComMIssIoNn § 136-1 
Sec. public institution on public 
136-101. Use of funds to retire current lia- highway. 
bilities and deficits. : 
Article 8. 


136-102. Billboard obstructing view at en- 
trance to school, church or Citation to Highway Bond Acts. 


ARTICLE I. 


Organization of State Highway Commission. 


§ 136-1. State Highway Commission created.—There is hereby created 
a State Highway Commission, to be composed of seven members appointed by the 
Governor from different areas of the State. The Governor shall, on July 1, 1957, 
appoint four members to serve for four years, and three members to serve for two 
years, and the Governor shall thereafter appoint their successors for four-year 
terms. On July 1, 1957, and biennially thereafter, the Governor shall designate 
one of the said members to serve as chairman of the Commission for two years. 
Any member appointed pursuant to this section may be removed from office by 
the Governor for cause. In case of death, resignation, or removal from office of 
a commissioner prior to the expiration of his term of office, his successor shall 
be appointed by the Governor to fill out the unexpired term. The commissioners 
shall each receive while engaged in the discharge of the duties of their office such 
per diem, subsistence, and necessary travel expenses as is provided by law for 
members of State boards and commissions generally. 

It is the intent and purpose of this section that the commissioners shall repre- 
sent the entire State and not represent any particular area; provided, however, 
that the Governor and the State Highway Commission shall, without regard to 
the boundaries of engineering divisions, divide the State into geographic areas, 
and assign one or more commissioners to each area to be responsible for relations 
with the public generally and with individual citizens regarding highway mat- 
ters; and provided further that the Highway Commission shall within the State 
hold at least one meeting each year in a town or city east of Raleigh, one meet- 
ing in a town or city west of Raleigh but east of Hickory, and one meeting in 
a town or city located in the remaining western part of the State at which meet- 
ings the Commission shall in addition to its other business be available to the 
members of the public who wish to be heard regarding highway matters. In 
addition the State Highway Commission shall from time to time provide that one 
or more of its members or representatives shall publicly hear any person or per- 
sons desiring to bring to their attention such highway matters as such person or 
persons may deem wise, in each of said geographic areas of the State. 


The Commission shall formulate general policies and make such rules and 
regulations as it may deem necessary, governing the construction, improvement 
and maintenance of the roads and highways of the State, with due regard to farm- 
to-market roads and school bus routes. It is the intent and purpose of this sec- 
tion that there shall be maintained and developed a State-wide system of roads 
and highways commensurate with the needs of the State as a whole and not to 
sacrifice the general State-wide interest to the purely local desires of any particu- 
Iatmaren ml OS39Cm 1/205. 2° 1037 eee 20 4a 4194 ec (5/454 1 1945..c. 895; 
Lon secm Wa L057 cr Sse. 12) 

Editor’s Note.—Public Laws 1915, c. 
113, s. 1, established a State Highway 


sions, and the State Highway Commission 
served in an advisory capacity. By that act 


Commission. The function of the Commis- 
sion was declared to be “to assist the 
counties in developing a State and county 
system of highways.” Prior to the act of 
1921 (§ 136-45 et seq.), creating a State 
highway system, the primary control was 
in the counties and political subdivi- 


the Commission had primary control. 
Public WLaws 11938, ¢. 172, created the 
State Highway and Public Works Com- 
mission, which formerly controlled and 
managed the State prison system as well 
as the State highway system. 
The 1957 amendment created the pres- 
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ent State Highway Commission to have 
charge of the State highway system, the 
State prison system being now under the 
control and management of the State Pri- 
son Department. See G. S. 148-1 et seq. 

Action May Be Maintained in Corporate 
Name. — The former State Highway and 
Public Works Commission, as successor 
to the State Prison Department, had im- 


CH. 136. Roaps AND HicHwAys—CoM MISSION 


§ 136-4 


plied power to maintain an action in its 
corporate name on behalf of the State. 
State Highway, etc., Comm. v. Cobb, 215 
N. C. 556, 2 S. E. (2d) 565 (1939). 

Cited in Moore v. Clark, 235 N. C. 364, 
70 S. E. (2d) 182 (1952); Carolina-Vir- 
ginia Coastal Highway v. Coastal Turn- 
pike Authority, 237 N. C. 52, 74 S. E. (2d) 
SLOM (L953). 


§ 136-1.1. Change of name in General Statutes. — Wherever in the 
General Statutes the words “State Highway and Public Works Commission” ap- 
pear, the same shall be stricken out and the words “State Highway Commission” 
inserted in lieu thereof. (1957, c. 65, s. 11.) 


§ 136-2. Headquarters; meetings; minutes.—The headquarters and 
main office of the said Commission shall be located in Raleigh, and the Commission 
shall meet in its main office at least once in each sixty days, or at such regular 
time as the Commission may by rule provide, and may hold special meetings at any 
time and place within the State at the call of the chairman or the Governor or any 
three members of the Commission. 

The Governor and the State Treasurer shall be privileged to attend any and all 
meetings of said Commission in an advisory capacity, but they shall not have the 
authority to vote upon any question before said Commission. The Commission 
shall keep minutes of all its meetings, which shall at all times be open to public 


Inspection. |( L933 iC misc see el 95/ Ce LO/ eos) 


§ 136-3. When acting chairman may be designated.—The Commis- 
sion may, with the approval of the Governor designate a member of the Com- 
mission or some other suitable person as acting chairman and confer upon the said 
acting chairman all authority of the chairman, or such restricted authority as the 
Commission may by resolution determine to be exercised, in the event the chair- 
man, on account of absence from the State, illness, or other cause, may be unable 
temporarily to discharge the duties of his office. (1935, c. 257, s. 1.) 


§ 136-4. Director of Highways.—There shall be a Director of High- 
ways, who shall be a career official and the chief executive officer of the State 
Highway Commission. ‘The Director of Highways shall be appointed by the 
State Highway Commission, subject to the approval of the Governor, on July 1, 
1957, or as soon as practicable thereafter, to serve until July 1, 1962, and his 
successor shall be appointed by the State Highway Commission, subject to the 
approval of the Governor, for a four-year term. In case of death, resignation, 
or removal from office of the Director, his successor shall be appointed by the 
State Highway Commission, subject to the approval of the Governor, to serve 
the unexpired term. Subject to the approval of the Governor, the Director may 
be removed from office by the State Highway Commission for cause. The Di- 
rector shall be paid a salary fixed by the Governor, subject to the approval of 
the Advisory Budget Commission. 

Except as hereinafter provided, the Director shall, in accordance with the State 
Personnel Act, appoint all subordinate officers and employees of the Highway 
Department, and they shall perform duties and have responsibilities as the Di- 
rector may assign them. 

The Director shall have such powers and perform such duties as the State 
Highway Commission shall’ prescribe. (1921, c: 2) ss. 57°0;C.. 5.) Sy 3846(2 9m 
193 Secu 72. 0l/ : 1957 Foe Osmamce) 


Editor’s Note. — The 1957 amendment 
rewrote this section which formerly re- 
lated to the State Highway Engineer and 
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other employees. 
see § 136-4.2. 


As to Chief Engineer, 
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§ 136-4.1. Controller. — There shall be a Controller, who shall be the 
financial officer of the Highway Department. The Controller shall be appointed 
by the Director of Highways, subject to the approval of the State Highway Com- 
mission and the Governor, on July 1, 1957, or as soon as practicable thereafter, 
to serve until July 1, 1962, and his successor shall be appointed by the Director, 
subject to the approval of the State Highway Commission and the Governor, 
for a four-year term. In case of death, resignation, or removal from office of 
the Controller, his successor shall be appointed by the Director, subject to the 
approval of the State Highway Commission and the Governor, to fill out the un- 
expired term. The Controller may be removed from office by the Director, sub- 
ject to the approval of the State Highway Commission and the Governor, for 
cause. The Controller shall be paid a salary fixed by the Director, subject to the 
approval of the Governor and the Advisory Budget Commission. 

The Controller shall, under the direction of the Director of Highways, and in 
accordance with the requirements of the Executive Budget Act, develop formal- 
ized procedures, budgets, internal audits, systems, and reports covering all fi- 
nancial phases of highway activity. 

The Controller shall give a bond, to be fixed and approved by the Governor, 
conditioned upon the faithful discharge of the duties of his office and upon the 
proper accounting of all public funds coming into his possession or under his 
control. The premium on the bond shall be paid from the Highway Fund. (1957, 
COs.) 


§ 1386-4.2. Chief Engineer.—There shall be a Chief Engineer who shall 
be a career official and perform such duties and have such responsibilities as the 
Director shall assign him. The Chief Engineer shall be appointed by the Di- 
rector, subject to the approval of the State Highway Commission, and may be 
removed at any time by the Director with the approval of the State Highway 
Commission. The Chief Engineer shall be paid a salary fixed by the Director, 
subject to the approval of the Governor and the Advisory Budget Commission. 


(1957, c. 65, s. 3.) 


§ 136-5. Oath of office of commissioners. — Before entering upon the 
performance of their duties, the chairman and each member of the State High- 
way Commission shall take and subscribe to an oath of office before some person 
authorized to administer oaths that they will faithfully support the Constitution 
of the State of North Carolina and all laws enacted pursuant thereto and not in- 
consistent therewith, and that they will faithfully perform the duties of their 
respective offices. Said oaths shall be filed and preserved by the Commission as 
eeDarLeOr Uepeliianenterecords. @FOZImc 2, cs: 6.C. 5, 5 3840(h); 1933, -c. 
Pease Ore 95 AY C8058. 112) 

Editor’s Note. — The 1957 amendment for “State Highway and Public Works 
substituted “State Highway Commission” | Commission.” 


8§ 136-6 to 136-9: Repealed by Session Laws 1957, c. 65, s. 12. 


§ 136-10. Annual audits; report of audit to General Assembly.— 
The books and accounts of the State Highway Commission shall be audited at 
least once a year by the State Auditor, or, by a certified public accountant desig- 
nated by the State Auditor. The audit shall be of a business type, and shall 
follow generally accepted auditing practices and procedures. The audit report 
shall be made a part of the report of the State Highway Commission required 
under the provisions of G. S. 136-12. The cost of the audit shall be borne by the 
Diatemtaseliway ebund.p( 1) 92 lanes 4 eC aS. wes 3846 Gn) 3).1933;.¢% 172,. s. 
TE DISEV AC Merely yn ce) 

Editor’s Note. — The 1957 amendment 
rewrote this section. 
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§ 136-11 Cu. 136. Roaps anp HicHwAys—ComMISSION § 136-14.1 

§ 136-11. Annual reports to Governor.—The State. Highway Commis- 
sion shall make to the Budget Bureau, or to the Governor, a full report of its fi- 
nances and the physical condition of buildings, depots and properties under its 
supervision and control, on the first day of July of each year, and at such other 
times as the Governor or Directors of the Budget may call for the same. (1933, 


CP1726e V1 1957 AC 65 is reed Ores. /7) 


Editor’s Note.—The first 1957 amend- 
ment substituted “State Highway Com- 
mission” for “State Highway and Public 


amendment deleted the words “the State’s 
prison, prison camps, and other” formerly 
appearing immediately before “buildings, 
depots and properties.” 


Works Commission.” The second 1957 


§ 186-12. Reports to General Assembly. — The Highway Commission 
shall, on or before the tenth day after the convening of each regular session of 
the General Assembly of North Carolina, make a full printed, detailed report to 
the General Assembly, showing the construction and maintenance work and the 
cost of the same, receipts of license fees, and disbursements of the Commission, 
and such other data as may be of interest in connection with the work of the Com- 
mission. A full account of each road project shall be kept by and under the di- 
rection of the Commission or its representatives, to ascertain at any time the 
expenditures and the liabilities against all projects; also records of contracts and 
force account work. The account records, together with all supporting docu- 
ments, shall be open at all times to the inspection of the Governor or road au- 
thorities of any county, or their authorized representatives, and copies thereof 
shall be furnished such officials upon request. (1921, c. 2, s. 23; C. S., s. 3846(1) ; 
103530 el /2egS.al elo? eC LOOMS mL Ly 

Editor’s Note. — The 1957 amendment 
substituted “Highway Commission” for 


“Highway and Public Works Commis- 
sion.” 


§ 136-13. Malfeasance of commissioners, employees, or contractors. 
—It shall be unlawful for any member or employee of the Highway Commission 
to knowingly or fraudulently perform any act with intent to injure the State; or 
for any contractor or agent or employee of a contractor to conspire with a mem- 
ber or employee of the Commission or with a State official to permit a violation 
of a contract with intent to injure the State; or for any contractor or agent or 
employee of any contractor to do any work on any State highway in violation of 
contract with intent to defraud the State. Any person violating the provisions 
of this section shall be guilty of a felony, and, upon conviction, shall be confined 
in the State prison not less than one year nor more than five years, and be liable 
to the State in a civil action instituted by the State on relation of the Highway 
Commission, for double the amount the State may have lost by reason of the 
violation of this section. (1921, c. 2, s..49; C. S.).s. 3846(cc) ; 1933, cl /2ane: 
Ve O07 a) C2 OOctmlaLy) 

Editor’s Note. — The 1957 amendment 
substituted “Highway Commission” for 


“Highway and Public Works Commis- 
sion.” 


§ 136-14. Members not eligible to other employment with Commis- 
sion; no sales to Commission by employees.—No member of the Highway 
Commission shall be eligible to any other employment in connection with said 
Commission, and no member of said Commission, or any salaried employee there- 
of, shall furnish or sell any supplies or materials, directly or indirectly, to said 
Commission me (19S5,00-1 0/266. 8L0 0205 /.0 ye OOses and 

Editor’s Note. — The 1957 amendment “Highway and Public Works Commis- 
substituted “Highway Commission” for _ sion.” 


§ 136-14.1. Highway engineering divisions; division engineers.— 
For purposes of administering the field activities of the State Highway Com- 
mission, there shall be 14 highway engineering divisions, with boundaries co- 
terminous with the 14 divisions existing on January 1, 1957. Each division shall 
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be under the supervision of a division engineer, who shall be appointed by the 
Director of Highways in accordance with the State Personnel Act. The divi- 
sion engineers shall perform duties and have responsibilities as the Director may 
assign them. (1957, c. 65, s. 5.) 


§ 136-15. Establishment of administrative districts.—The State High- 
way Commission may establish such administrative districts as in their opinion 
shall be necessary for the proper and efficient performance of the duties of the 
Commission. Such districts as may be established shall be without regard to 
the places of residence of the members of the Commission. The Commission 
may from time to time change the number of such districts, or they may change 
the territory embraced within the several districts, when in their opinion it is in 
the interest of efficiency and economy to make such change. (1931, c. 145, s. 5; 
ER eco V-Rod ran MERA Cox! (6 Lan as) 

Editor’s Note. — The 1957 amendment for “State Highway and Public Works 
substituted “State Highway Commission” Commission.” 


§ 136-16. Funds and property converted to State Highway Fund. 
—FExcept as otherwise provided, all funds and property collected by the State 
Highway Commission shall be paid or converted into the State Highway Fund. 
(OT ONC MICU estos! CESS Sense LOSS howl arse W719578Er65, se/11)) 

‘Editor’s Note. — The 1957 amendment for “State Highway and Public Works 
substituted “State Highway Commission” | Commission.” 


ARTICLE 2. 


Powers and Duties of Commission. 


§ 136-17. Seal; rules and regulations.—The State Highway Commis- 
sion shall adopt a common seal and shall have the power to adopt and enforce 
rules and regulations for the government of its meetings and proceedings, and 
for the transaction of all business of the Commission, and to make all necessary 
rules and regulations for carrying out the intent and purposes of this chapter. 
The Commission shall succeed to all the rights, powers and duties heretofore 
vested in the State Highway Commission, and it is hereby empowered to make 
all necessary rules and regulations for carrying out such duties. (1933, c. 172, 
eye 19 oye Ce Ons. 113°C. 349) s) St) 

Editor’s Note.—The first 1957 amend- The second 1957 amendment deleted the 
ment substituted “State Highway Com- words “and the State Prison Department” 
mission” for “State Highway and Public formerly appearing after “State Highway 
Works Commission” in the first sentence. Commission” in the second sentence. 


§ 136-17.1. Succeeding to powers, duties, rights, etc., of State 
Highway and Public Works Commission.—Except as otherwise expressly 
provided in chapter 65 of the Session Laws of 1957, the State Highway Com- 
mission created by such chapter shall succeed to all the powers, duties, rights, 
liabilities, ownership of property, and all other interests of the State Highway 
and Public Works Commission as the same may be immediately prior to July 1, 
O97 190760205, 5.4105) 


§ 136-18. Powers of Commission,—The said State Highway Commis- 
sion shall be vested with the following powers: 

(1) The general supervision over all matters relating to the construction 
of the State highways, letting of contracts therefor, and the selection 
of materials to be used in the construction of State highways under 
the authority of this chapter. 

(2) To take over and assume exclusive control for the benefit of the State 
of any existing county or township roads, and to locate and acquire 
rights of way for any new roads that may be necessary for a State 
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highway system, with full power to widen, relocate, change or alter 
the grade or location thereof and to change or relocate any existing 
roads that the Commission may now own or may acquire; to acquire 
by gift, purchase, or otherwise, any road or highway, or tract of 
land or other property whatsoever that may be necessary for a State 
highway system: Provided, all changes or alterations authorized by 
this subsection shall be subject to the provisions of §§ 136-54 to 
136-63, to the extent that said sections are applicable: Provided, 
that nothing in this chapter shall be construed to authorize or per- 
mit the Commission to allow or pay anything to any county, town- 
ship, city or town, or to any board of commissioners or governing 
body thereof, for any existing road or part of any road heretofore 
constructed by any such county, township, city or town, unless a 
contract has already been entered into with the Commission. 


(3) To provide for such road materials as may be necessary to carry on 


the work of the State Highway Commission, either by gift, purchase, 
or condemnation: Provided, that when any person, firm or corpo- 
ration owning a deposit of sand, gravel or other material, necessary, 
for the construction of the system of State highways provided herein, 
has entered into a contract to furnish the Commission any of such 
material, at a price to be fixed by said Commission, thereafter the 
Commission shall have the right to condemn the necessary right of 
way under the provisions of chapter forty, to connect said deposit 
with any part of the system of State highways or public carrier. 


(4) To enforce by mandamus or other proper legal remedies all legal rights 


or causes of action of the State Highway Commission with other 
public bodies, corporations, or persons. 


(5) To make rules, regulations and ordinances for the use of, and to police 


traffic on, the State highways, and to prevent their abuse by indi- 
viduals, corporations and public corporations, by trucks, tractors, 
trailers or other heavy or destructive vehicles or machinery, or by 
any other means whatsoever, and to provide ample means for the 
enforcement of same; and the violation of any of the rules, regula- 
tions or ordinances so prescribed by the Commission shall constitute 
a misdemeanor: Provided, no rules, regulations or ordinances shall 
be made that will conflict with any statute now in force or any ordi- 
nance of incorporated cities or towns, except the Commission may 
regulate parking upon any street which forms a link in the State 
highway system, if said street be maintained with State highway 
funds. 


(6) To establish a traffic census to secure information about the relative 


use, cost, value, importance, and necessity of roads forming a part 
of the State highway system, which information shall be a part of 
the public records of the State, and upon which information the 
State Highway Commission shall, after due deliberation and in ac- 
cordance with these established facts, proceed to order the construc- 
tion of the particular highway or highways. 


(7) To assume full and exclusive responsibility for the maintenance of all 


roads other than streets in towns and cities, forming a part of the 
State highway system from date of acquiring said roads. The State 
Highway Commission shall have authority to maintain all streets 
constructed by the Commission in towns of less than three thousand 
population by the last census, and such other streets as may be 
constructed in towns and cities at the expense of the Commission, 
phspevet in the opinion of the Commission it is necessary and proper 
so to do. 
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(8) To give suitable names to State highways and change the names of 
any highways that shall become a part of the State system of high- 
ways. 

(9) To employ appropriate means for properly selecting, planting and 
protecting trees, shrubs, vines, grasses or legumes in the highway 
right-of-way in the promotion of erosion control, landscaping and 
general protection of said highways; to acquire by gift or otherwise 
land for and to construct, operate and maintain roadside parks, pic- 
nic areas, picnic tables, scenic overlooks and other appropriate turn- 
outs for the safety and convenience of highway users; and to co- 
operate with municipal or county authorities, federal agencies, civic 
bodies and individuals in the furtherance of these objectives. No 
such roadside parks, picnic areas, picnic tables, scenic overlooks or 
other turnouts, or any part of the highway right-of-way shall be used 
for commercial purposes and every use or attempted use of any such 
area for commercial purposes shall constitute a misdemeanor and 
each day’s use shall constitute a separate offense. 

(10) To make proper and reasonable rules, regulations and ordinances for 
the placing or erection of telephone, telegraph or other poles, sign- 
boards, fences, gas, water, sewerage, oil, or other pipe lines, and 
other similar obstructions that may, in the opinion of the Highway 
Commission, contribute to the hazard upon any of the said high- 
ways or in anywise interfere with the same, and to make reasonable 
rules and regulations for the proper control thereof. And whenever 
the order of the said Commission shall require the removal of, or 
changes in, the location of telephone, telegraph, or other poles, sign- 
boards, fences, gas, water, sewerage, oil, or other pipe lines, or 
other similar obstructions, the owners thereof shall at their own ex- 
pense move or change the same to conform to the order of the said 
Commission. Any violation of such rules and regulations or non- 
compliance with such orders shall constitute a misdemeanor. 

(11) To regulate, abandon and close to use, grade crossings on any road 
designated as part of the State highway system, and whenever a 
public highway has been designated as part of the State Highway 
system and the State Highway Commission, in order to avoid a 
grade crossing or crossings with a railroad or railroads, continues or 
constructs the said road on one side of the railroad or railroads, the 
Commission shall have power to abandon and close to use such 
grade crossings; and whenever an underpass or overhead bridge is 
substituted for a grade crossing, the Commission shall have power 
to close to use and abandon such grade crossing and any other cross- 
ings adjacent thereto. 

(12) The said State Highway Commission shall have such powers as are 
necessary to comply fully with the provisions of the present or future 
federal aid acts. The said Commission is hereby authorized to enter 
into all contracts and agreements with the United States government 
relating to the survey, construction, improvement and maintenance 
of roads under the provisions of the present or future congressional 
enactments, to submit such scheme or program of construction or 
improvement and maintenance as may be required by the Secretary 
of Agriculture or otherwise provided by federal acts, and to do all 
other things necessary to carry out fully the co-operation contem- 
plated and provided for by present or future acts of Congress, for 
the construction or improvement and maintenance of rural post roads. 
The good faith and credit of the State are further hereby pledged 
to make available funds necessary to meet the requirements of the 
acts of Congress, present or future, appropriating money to construct 
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and improve rural post roads and apportioned to. this State during 
each of the years for which federal funds are now or may hereafter 
be apportioned by the said act or acts, to maintain the roads con- 
structed or improved with the aid of funds so appropriated and to 
make adequate provisions for carrying out such construction and 
maintenance. ‘The good faith and credit of the State are further 
pledged to maintain such roads now built with federal aid and here- 
after to be built and to make adequate provisions for carrying out 
such maintenance. Upon request of the Commission and in order to 
enable it to meet the requirements of acts of Congress with respect 
to federal aid funds apportioned to the State of North Carolina, 
the State Treasurer is hereby authorized, with the approval of the 
Governor and Council of State, to issue short term notes from time 
to time, and in anticipation of State highway revenue, and to be 
payable out of State highway revenue for such sums as may be nec- 
essary to enable the Commission to meet the requirements of said 
federal aid appropriations, but in no event shall the outstanding notes 
under the provisions of this section amount to more than two mil- 
lion dollars ($2,000,000.00). 

(13) The State Highway Commission is authorized and empowered to con- 
struct and maintain all walkways and driveways within the Mansion 
Square in the city of Raleigh including the approaches connecting 
with the city streets, and any funds expended therefor shall be a 
charge against general maintenance. 

(14) The State Highway Commission shall have authority to provide roads 
for the connection of airports in the State with the public highway 
system, and to mark the highways and erect signals along the same 
for the guidance and protection of aircraft. 

(15) The State Highway Commission shall have authority to provide 
facilities for the use of water-borne traffic by establishing connections 
between the highway system and the navigable waters of the State 
by means of connecting roads and piers. 

(16) The State Highway Commission shall have authority, under the power 
of eminent domain and under the same procedure as provided for 
the acquirement of rights of way, to acquire title in fee simple to 
parcels of land for the purpose of exchanging the same for other 
real property to be used for the establishment of rights of way or 
for the widening of existing rights of way or the clearing of obstruc- 
tions that, in the opinion of the Commission, constitute dangerous 
hazards at intersections. Real property may be acquired for such 
purposes only when the owner of the property needed by the Com- 
mission has agreed in writing to accept the property so acquired in 
exchange for that to be used by the Commission, and when, in the 
opinion of the Commission, an economy in the expenditure of pub- 
lic funds and the improvement and convenience and safety of the 
highway can be effected thereby. 

(17) The State Highway Commission is hereby authorized and required to 
maintain and keep in repair, sufficient to accommodate the public 
school buses, roads leading from the State-maintained public roads 
to all public schools and public school buildings to which children 
are transported on public school buses to and from their homes. And 
said Commission is further authorized to maintain and repair suffi- 
cient parking facilities for the school buses at those schools. 

(18) To co-operate with appropriate agencies of the United States in 
acquiring rights of way for and in the construction and maintenance 
of flight strips or emergency landing fields for aircraft adjacent to 
State highways. 
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(19) To prohibit the erection of any informational, regulatory, or warning 
signs within the right of way of any highway project built within the 
corporate limits of any municipality in the State where the funds for 
such construction are derived in whole or in part from federal ap- 
propriations expended by the State Highway Commission, unless 
such signs have first been approved by the State Highway Commis- 
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Cross References. — See generally the 
chapters on Motor Vehicles and Utilities 
Commission. As to authority to designate 
and mark truck routes, see § 20-141 (i). 
As to power to determine the maximum 
load limit for bridges, see § 136-72. 

Editor’s Note. — The 1929 amendment 
added subdivision (13), and the 1931 
amendments added subdivisions (14) and 
(15), and the last sentence of subdivision 
(12). The 1933 amendments changed 
the name “State Highway Commission” to 
“State Highway and Public Works Com- 
mission.” 

The first 1937 amendment added subdivi- 
sion (16). The first 1941 amendment added 
subdivision (17). The 1943 amendment 
added subdivision (18), and the 1945 
amendment added subdivision (19). 


The 1951 and 1953 amendments rewrote 
subdivisions (9) and (17), respectively. 

The first 1957 amendment substituted 
“State Highway Commission” for “State 
Highway and Public Works Commission” 
throughout the section. The second 1957 
amendment struck out a former subdiv- 
sion relating to the administration of the 
State Prison System. 


Under Brown v. United States, 263 U. 
Seeraestno. Cl 02) 6611, Kd! 174 (1923)" 
and Dohany v. Rogers; 281 U. S. 362, 50 
> Ch 299,174 TI Ed. 904, 68 AY L,. Rv434 
(1930), it is likely that the taking of prop- 
erty for exchange purposes under the pro- 
visions of subdivision (16) would be held 
to be for a public use. 15 N. C. Law Rev. 
365. 

Section Construed with § 136-47.—This 
section, giving the Commission broad and 
comprehensive discretionary powers in 
the adoption of routes, should be con- 
strued in pari materia with § 136-47, the 
latter limiting the discretion conferred in 
the former, among other things, in respect 
to routes between “county seats, principal 
towns, etc.,” according to a map referred 
to therein, and as to those matters partic- 


ce. 349, 


ularly mentioned in § 136-47, the discre- 
tion was taken away from the Commission 
by express statutory provision. Cameron 
v. State Highway Comm., 188 N. C. 84, 
123 S. E. 465 (1924). 

Powers of Commission Are Incidental 
to Purpose for Which It Was Created.— 
The Commission is the State agency 
created for the purpose of constructing 
and maintaining our public highways. All 
the other powers it possesses are inciden- 
tal to the purpose for which it was 
created. De Bruhl v. State Highway & 
Public Works Comm., 245 N. C. 139, 95 
S. E. (2d) 558 (1956): 

Broad Discretion in Changing Roads.— 
Subdivision (2) of this section and § 136- 
45, give broad discretionary powers to the 
State Highway Commission in establish- 
ing, altering, and changing the route of 
county roads that are or are proposed to 
be absorbed in the State highway system 
of public roads. Road Comm. v. State 
Highway, Comm. 185.N, C66, 115.5... 
886 (1923). 

Construction of New Roads. — Subdiv- 
sion (2) of this section does not authorize 
the Commission to totally abandon an ex- 
isting part of the highway system and con- 
struct an entirely new road in its place. 
Newton v. State Highway Comm., 194 N. 
CHAS IMT SSA Se 6011 4927). 


But in view of this subsection the Com- 
mission may construct new roads notwith- 
standing statute authorizing the Commis- 
sion “to take over for State maintenance 
additional roads heretofore maintained by 
the several counties.” Board of Com’rs v. 
State Highway Comm., 195 N. C. 26, 141 
S. E. 539 (1928). 

Power to Acquire Residences. — The 
State Highway Commission does not have 
authority to acquire residences, either by 
purchase or by eminent domain, unless 
such residence is needed for construction 
or maintenance of the highway system. 
De Bruhl v. State Highway & Public 
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Works Conim., 245° N. C. 139, 95S. E: 
(2d) 553 (1956). 

Condemnation or Curtailment of Abut- 
ting Landowner’s Right of Access to Lim- 
ited Access Highway. — The power and 
authority vested in the State Highway 
and Public Works Commission, by virtue 
of the statutes enacted by the General 
Assembly, “to acquire by gift, purchase, 
or otherwise, any road or highway, or 
tract of land or other property whatsoever 
that may be necessary for a State high- 
way system,’ to condemn private prop- 
erty “as it may deem necessary and suit- 
able for road construction,’ “to make 
rules, regulations and ordinances for the 
use of, and to police traffic on, the State 
highways,” and to have “such powers as 
are necessary to comply fully with the 
provisions of the present or future fed- 
eral aid grants,’ is expressed in language 
broad and extensive and general and com- 
prehensive enough and the object so gen- 
eral and prospective in operation as to 
authorize the Commission to exercise the 
power of eminent domain to condemn or 
severely curtail an abutting landowner’s 
right of access to a State public highway 
adjacent to his property for the construc- 
tion or reconstruction, maintenance and 
repair, of a limited-access highway upon 
the payment of just compensation. Hed- 
rick "vy. Graham. 245Ni C.249,.96 SE: 
(2d) 129 (1957). 

Contract with County Commissioners.— 
In contemplation of the statute, the State 
Highway Commission is entrusted to con- 
struct and maintain a system of public 
highways and to contract in reference 
thereto, and a contract made between the 
Commission and the board of commission- 
ers of a county wherein the latter is to ad- 
vance certain moneys as a proportionate 
expense in the former’s taking over and 
maintaining a particular highway to be re- 
paid by the State Highway Commission 
from its funds is a valid and legal con- 
tract, supported by a sufficient considera- 
tion. Young v. Board, 190 N. C. 52, 128 S. 
E. 401 (1925). 

Use of Highway by Telephone and 
Telegraph Companies.—The Commission 
has been granted exclusive control over 
the State highway system and may in its 
discretion authorize the use of a highway 
right of way by telephone and telegraph 
companies, and prescribe the manner and 
extent of such use, subject to the right of 
the owner of the servient estate to pay- 
ment of compensation for the additional 
burden. Hildebrand v. Southern Bell Tel., 
etc:, ‘Co; oot Conl0; .18a5. boned) sey, 
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(1942). See also, Hildebrand v. Southern 
Bell) Tel. sete., .Col,0219 N.C. 402,145; 
E. (2d) 252 (1941). 

The effect of this section is to give 
dominance to the easement acquired by the 
State. Under the terms thereof the High- 
way Commission has authority to control 
the uses to which the land embraced with- 
in the easement may be put. If it deems it 
wise or expedient so to do in the interest 
of the traveling public, it may altogether 
exclude the imposition of any additional 
easement or burden. It may not be held 
that the legislature intended thereby to de- 
clare that the construction and mainte- 
nance of a telephone line is a legitimate 
highway purpose and embraced within the 
easement acquired for highway use. The 
Commission is merely authorized to do 
whatever is necessary to be done in order 
to make a safe, convenient, public way for 
travel, including the right, if necessary, to 
exclude the owner and others from using 
any part of the surface of the way for any 
permanent or private purpose. Hildebrand 
v. Southern Bell Tel., etc., Co., 219 N. C. 
402,14 S. 1s (od)e252.(194 1s 

Except for the purpose of ingress and 
egress the owner of the fee uses the same, 
whether for building or cultivation, by per- 
mission and not as a matter of right. 
Hildebrand v. Southern Bell Tel., etc., Co., 
219 N. C. 402, 14 S. E. (2d) 252 (1941). 

Right to Sue and Be Sued. — ‘The stat- 
utes creating the State Highway Commis- 
sion enumerate their powers and duties in 
the construction, maintenance, etc., of 
highways for public benefit, without either 
expressly or impliedly giving it the right 
to sue and be sued, but manifestly is an 
agency of the State for the purpose of ex- 
ercising administrative and governmental 
functions. Carpenter v. Atlanta, etc. R. 
Co., 184. N. C. 400, 114 S. E. 693 (1922), 

The Commission cannot be sued for 
tort or trespass, even though the trespass 
allegedly occurs in the building of a pub- 
lic highway. Moore v. Clark, 235 N. C. 
364, 70 S. E.. (2d) 182 (1952). 

Injunction Will Not Lie against Com- 
mission.—Plaintiffs sued the State High- 
way and Public Works Commission to en- 
join it from enforcing its ordinance re- 
stricting the placing of advertising signs 
along the State highways, alleging that the 
ordinance was in excess of the authority 
vested in the Commission and was uncon- 
stitutional. The members of the Commis- 
sion were not made parties defendant. It 
was held that defendant’s demurrer was 
properly sustained, since injunction will 
not lie against a State agency to prevent 
it from committing a wrong. Schloss v. 
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State Highway, etc., Comm., 230 N. C. 
489, 53 S. E. (2d) 517 (1949). See Moore 
we Clark, 285 .N. C..364,270°S, Ee '(2d) 182 
(1952). 

Judicial Notice of Highway Ordinance. 
—An ordinance of the Highway Commis- 
sion does not come within that class of 
legislative enactments of which the courts 
will take judicial notice. State v. Toler, 
195 N. C. 481, 142°S. BE. 715 (1928). 

Grade Crossing Abandoned by Commis- 
sion.—The commissioners of a county are 
without power to order a grade crossing 
abandoned by the Highway Commission 
reopened to the public, and this power is 
not given the county by § 136-67. Rock- 
ingham vy. Norfolk, etc., R. Co., 197 N. C. 
116, 147 S. EF. 832 (1929). 

Where the Commission has taken over 
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of liability for an injury proximately 
caused by a dangerous condition of the 
street at the bridge when the town has 
had implied notice of such condition which 
had existed for several months, this section 
expressly excepting from its provisions 
streets in towns and cities. Pickett v. Car- 
Olitianwetce yous 00MIN Gn vO mo Smee Ee 
398 (1931). 

Applied in Cahoon v. Roughton, 215 N. 
C. 116, 1 S. E.1(2d) 362 (1989); as to sub- 
division (7), in Shaver Motor Co. v. 
Statesville, 237 N. C. 467, 75 S. E.. (2d) 
324 (1953). 

Cited in Radford v. Young, 194 N. C. 
747, 140 S. E. 806 (1927); State v. Hender- 
Sony) COWEN. Caressa 6 Oa boon Lose) 
Wood v. Carolina Tel., etc., Co., 228 N. 
Cx605,46 Se-Be Cd) 717, 3 An Le Re (2d) 


the construction of a town, street and 
bridge, the town is not thereby relieved 


1 (1948). 


§ 136-18.1. Use of Bermuda grass.—The use of Bermuda grass shall be 
restricted to sections of the highway where the abutting property is not in culti- 
vation, except where the State Highway Commission has written consent of the 
abutting landowner. In long sections of woodland or waste land sufficiently dis- 
tant from cultivated areas, Bermuda grass may be used. The Commission and its 
employees shall use every reasonable effort to eliminate Bermuda grass hereto- 
fore planted on the shoulders of the highways through cultivated farm areas. 
GS Foe 9 2uxe 199/000 0Sag bbs) 

Editor’s Note. — The 1957 amendment for “State Highway and Public Works 
substituted “State Highway Commission Commission.” 


§ 136-18.2. Seed planted by Commission to be approved by De- 
partment of Agriculture. — The State Highway Commission shall not cause 
any seed to be planted on or along any highway or road right-of-way unless and 
until such seed has been approved by the State Department of Agriculture as 
provided for in the rules and regulations of the Department of Agriculture for 
Sucimseed, (1957. c, *1002:) 

Editor’s Note.—By virtue of Sessions 
Haws 1957;°¢!"65, 8) 11, “State Highway 


Commission” was substituted for “State 
Highway and Public Works Commission.” 


§ 136-19. Acquirement of land and deposits of materials; condem- 
nation proceedings; federal parkways.—The State Highway Commission 
is vested with the power to acquire such rights of way and title to such land, 
gravel, gravel beds, or bars, sand, sand beds or bars, rock, stone, boulders, quar- 
ries, or quarry beds, lime or other earth or mineral deposits or formations, and 
such standing timber as it may deem necessary and suitable for road construc- 
tion, maintenance, and repair, and the necessary approaches and ways through, 
and a sufficient amount of land surrounding and adjacent thereto, as it may de- 
termine to enable it to properly prosecute the work, either by purchase, donation, 
or condemnation, in the manner hereinafter set out. The Commission is also 
vested with the power to acquire such additional land alongside of the rights of 
way or roads as in its opinion may be necessary and proper for the protection of 
the roads and roadways, and such additional area as may be necessary as by it 
determined for approaches to and from such material and other requisite area as 
may be desired by it for working purposes. 

Whenever the Commission and the owner or owners of the lands, materials, 
and timber required by the Commission to carry on the work as herein provided 
for, are unable to agree as to the price thereof, the Commission is hereby vested 


421 


§ 136-19 Cu. 136. Roaps anp HichwAys—ComMIssION § 136-19 


with the power to condemn the lands, materials, and timber, and in so doing the 
ways, means, methods, and procedure of chapter 40, entitled “Eminent Domain,” 
shall be used by it as near as the same is suitable for the purposes of this sec- 
tion, and in all instances the general and special benefits shall be assessed as off- 
sets against damages: Provided, that in all cases where the State Highway 
Commission, upon the completion of the particular project, posts a notice at the 
courthouse door in each county wherein any part of the particular project is situ- 
ate, and posts such notice in appropriate and suitable size at each end of the 
project for thirty (30) days to the effect that the project was completed as of a 
certain date named in the notice, any action for damages for rights of way or 
other causes shall be brought within six months from the date such notice was 
posted, and in all cases where the State Highway Commission does not post 
notice as above set forth, any action may be brought within twelve months from 
the date of the completion of the project: Provided, however, that in no event 
shall the completion of a particular project be construed to be any date or time 
prior to the opening of the particular part or section of road in question to pub- 
lic use in a completed state. 

In case condemnation shall become necessary the Commission is authorized 
to enter the lands and take possession of the same, and also take possession of 
such materials and timber as is required by it-prior to bringing the proceedings 
for condemnation, and prior to the payment of the money for the said property. 

In the event the owner or owners shall appeal from the report of the commis- 
sioners, it shall not be necessary for the Commission to deposit the money as- 
sessed with the clerk, but it may proceed and use the property to be condemned 
until the final determination of the action. 

The State Highway Commission shall have the same authority, under the 
same provisions of law hereinbefore provided for construction of State highways, 
for the acquirement of all rights of way and easements necessary to comply with 
the rules and regulations of the United States government for the construction 
of federal parkways in the State of North Carolina. The acquirement of a total 
of one hundred and twenty-five acres per mile of said parkways, including road- 
way and recreational and scenic areas on either side thereof, shall be deemed a © 
reasonable area for said purpose. The right of way acquired or appropriated 
may, at the option of the Commission, be a fee simple title, and the nature and 
extent of the right of way and easements so acquired or appropriated shall be 
designated upon a map showing the location across each county, and, when 
adopted by the Commission, shall be filed with the register of deeds in each 
county, and, upon the filing of said map, such title shall vest in the State Highway 
Commission. ‘The said Commission is hereby authorized to convey such title 
so acquired to the United States government, or its appropriate agency, free and 
clear of all claims for compensation. All compensation contracted to be paid 
or legally assessed shall be a valid claim against the State Highway Commission, 
payable out of the construction fund of said Commission. 

The action of the State Highway Commission heretofore taken in the acquire- 
ment of areas for the Blue Ridge Parkway in accordance with the rules and regu- 
lations of the United States government is hereby ratified and approved and de- 
clared to be a reasonable exercise of the discretion vested in the said Commission 
in furtherance of the public interest. 

When areas have been tentatively designated by the United States government 
to be included within a parkway, but the final survey necessary for the filing of 
maps as provided in this section has not yet been made, no person shall cut or 
remove any timber from said areas pending the filing of said maps after receiv- 
ing notice from the State Highway Commission that such area is under investi- 
gation; and any property owner who suffers loss by reason of the restraint upon 
his right to use the said timber pending such investigation shall be entitled to 
recover compensation from the State Highway Commission for the temporary 
appropriation of his property, in the event the same is not finally included with- 
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in the appropriated area, and the provisions of this section may be enforced un- 
der the same law now applicable for the adjustment of compensation in the ac- 
quirement of rights of way on other property by the State Highway Commis- 
lore O21 c. 2) 8, 22592 onc 100s. 62. C.- Ons. oo40( Db) + 1931, C145, 8. 235 
NOs 3 ee 2,46.01/, 0193500. 2 2193/7, C042" 194900 ceil 154 19530: 217; 1957, c. 


oecee ks) 


Cross Reference. — As to power of the 
State Highway Commission to condemn 
or curtail right of access of abutting owner 
to limited access highway, see § 136-18. 

Editor’s Note. — ‘The 1931 amendment 
struck out the following from the first 
paragraph of this section: “Provided, that 
the right of condemnation provided for in 
this article shall not apply to gravel beds 
or bars, sand beds or bars, rock, stone, 
boulders, quarries, or quarry beds, lime, or 
other earth, or mineral deposits or forma- 
tions in actual bona fide operation for com- 
mercial purposes by private enterprise.” 

The 1935 amendment added the last par- 
agraph of this section, as it stood prior to 
the 1937 amendment, which also inserted 
the second sentence of the fiith paragraph 
and added the next to last paragraph. The 
1949 amendment rewrote the first proviso 
in the second paragraph. 

The 1953 amendment added the second 
proviso of the second paragraph and sub- 
stituted in the first proviso thereof the 
words “such notice was posted” for the 
words “the project was completed as spec- 
ified in such notice.” 

The 1957 amendment substituted “State 
Highway Commission” for “State High- 
way and Public Works Commission” 
throughout the section. 

For comment on the operation of this 
section in connection with chapter 40, see 
28 N. C. Law Rev. 403. 

Rights in Land Acquired by Purchase. 
—The purchase of a right of way by the 
Commission, under the provisions of this 
section, vests in the Commission the same 
rights as though it had acquired the land 
by condemnation. Sale v. State Highway, 
etc, Comin... 238 N. C:°599, 78. S. By @d) 
724 (1953). 

The Commission possesses the sovereign 
power of eminent domain, and by reason 
thereof can take private property for pub- 
lic use for highway purposes. The Com- 
mission may do this either by bringing a 
special proceeding against the owner for 
the condemnation of the property under 
this section, or by actually seizing the 
property and appropriating it to public use. 
Moore: v.. Clacleg235) N.C. 364; YONG AE. 
(2d) 182 (1952). 

Extent of Right in Land Acquired by 
Condemnation. — Where it exercises the 


power of eminent domain vested in it by 
this section and in that way appropriates 
the land of another to public use as the 
right of way for a public highway, the 
Commission acquires once for all the com- 
plete legal right to use the entire right of 
way for highway purposes as long as time 
shall last. State Highway, etc., Comm. v. 
Black, 239 N. C. 198, 79 S. E. (2d). 778 
(1954). 

Right to Compensation Does Not Rest 
upon Statute—The right to compensation 
for property taken under the power of emi- 
nent domain does not rest upon statute but 
has always obtained in this jurisdiction. 
Lewis v. North Carolina State Highway, 
etc.,, Comm., 228 N. C. 618, 46 S. E. (2d) 
705 (1948). 

Payment of Award. — The Commission 
is not required to pay into court the 
amount assessed as compensation for land 
taken, as a condition precedent to taking 
possession of the land sought to be ac- 
quired for right of way for public highway 
purposes. North Carolina State Highway 
& Public Works Comm. v. Pardington, 
242 N. C. 482, 88 S. E. (2d) 102 (1955). 

The payment by the Commission of the 
amount of the award before taking pos- 
session is voluntary, but where the letter 
of transmittal as well as the notation on 
the voucher disclosed that same was in 
payment of award, and the property owner 
accepted same, the question of compensa- 
tion was settled. North Carolina State 
Highway & Public Works Comm. v. 
Pardington, 242 N. C. 482, 88 5. E. (2d) 
102 (1955). 

Registering Maps Covering Adjacent 
Lands.—The Highway Commission, al- 
ready in possession of a traveled highway, 
could not get title to adjacent lands by 
simply registering with the register of 
deeds a map covering them, without exer- 
cising any rights of dominion or posses- 
sion and without notice to the owners. 
Martin v. United States, 240 F. (2d) 326 
(1957). 

While rights in lands adjacent to the 
highway were not acquired by the mere 
filing of maps with the register of deeds, 
the filing of the maps was sufficient to 
vest title if accompanied by acts of do- 
minion sufficient to constitute taking pos- 
session of or assertion of dominion over 
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such lands. Martin v. United States, 240 
Bs (2d) 326 (1957). 

Commission Not Subject to Suit Except 
as Provided by Law.—The State Highway 
and Public Works Commission is an 
agency of the State and as such is not 
subject to suit save in a manner expressly 
provided by statute. Schloss vy. State 
Highway, etc., Comm., 230 N. C. 489, 53 


Sites) (20) 51701949). Moores van lark: 
285) Na €))864.-70 S. 1B (2d) ed82e(1952). 
See Cannon v. Wilmington, 242 N. C. 


711, 89 S. E. (2d) 595 (1955). 

The Commission cannot be required to 
make recompense in any way in an ordi- 
nary civil action for an injury to property, 
no matter what the source of the injury 
may be. Moore v. Clark, 235 N. C. 364, 70 
S. B. (2d) #82 1952). 

Procedure for Adjusting Claim Exclu- 
sive-—The State Highway Commission is 
charged with the duty of exercising cer- 
tain administrative and governmental func- 
tions, and statutory method of procedure 
for adjusting and litigating claims against 
it is exclusive and may alone be pursued. 
Latham v. State Highway Comm., 191 N. 
C. 141, 131 S. E. 385 (1926). 

The owner of land cannot maintain an 
action in tort against the State Highway 
Commission, and unincorporated govern- 
mental agency, for damages caused to his 
land for its having been taken by the 
Commission for highway purposes, and is 
confined for his remedy to the provisions 
of the special proceedings of this section. 
McKinney v. North Carolina State High- 
Widlyan Cote OQmN a Cam670s 135m ou bmg 2 
(1926). 

If the Commission and the owner are 
unable to agree upon the compensation 
justly accruing to the latter from the tak- 
ing of his property by the former, the 
owner must seek such compensation in the 
only mode appointed by law for the pur- 
pose, i. e., by a special proceeding in con- 
demnation under this section. Moore v. 
Claricg235eN: Cs 364; 7ORSN Beo(ed uss2 
(1952). 

Six Months’ Limitation upon Action for 
Damages. — The requirement of this sec- 
tion that actions for damages for the tak- 
ing of a right of way for highway purposes 
where the owner and the Commission can- 
not agree upon the amount must be com- 
menced within six months from the com- 
pletion of the project, is a statute of lim- 
itation rather than a condition precedent 
to the right of action. Lewis v. North 
Carolina State Highway, etc., Comm., 228 
N. C. 618, 46 S. E. (2d) 705 (1948). 

Commission Held Not Estopped to 
Plead Statute of Limitation. — The fact 
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that representatives of the Commission as- 
sured the owners of the servient tenement 
that the Commission would provide them a 
safe approach to the new highway, does 
not estop the Commission from pleading 
the six months statute of limitations as a 
defense to their action for damages for the 
taking of a right of way for highway pur- 
poses, there being no evidence that the 
Commission requested plaintiffs to delay 
the pursuit of their rights or that it made 
any agreement, express or implied, that it 
would not plead the statute. Lewis v. 
North Carolina State Highway, etc., 
Comm.,- 228--N, C618 46.50 He (dieres 
(1948). 

Either Party May Institute Proceedings. 
—lIf the owner and the Commission are 
unable to agree as to the amount of com- 
pensation for taking of property under 
eminent domain, either party may insti- 
tute proceedings to have the matter de- 
termined. Proctor v. State Highway, etc., 
Comm., 230 N/ C./ 687, 55 SiH: (2d).479 
(1949). 

Special Proceeding under G. S. 40-12.— 
When the Commission, in the exercise of 
the power of eminent domain conferred 
upon it by statute takes land or any in- 
terest therein for highway purposes, the 
owner’s remedy is by special proceeding 
as provided in G. S. 40-12. Cannon v. Wil- 
mington, 242 N. C. 721, 89 S.-H. (2d)a5os 
(1955). 

Recovery of Consideration Agreed to 
Be Paid. — Where the Commission has 
failed to pay consideration for a right-of- 
way easement executed by landowners in 
accordance with an agreement between 
them and the Commission, the landowners 
may bring an action at law in the superior 
court to recover such consideration, and 
a special proceeding under this section 
and G. S. 40-12 et seq., is not proper. 
Sale v. State Highway & Public Works 
Comm,, 242 Ny C;.6122°89"S.. EB. @d)eego 
(1955). 

Petition of Landowner in Proceeding to 
Recover Compensation. — When a land 
owner initiates a special proceeding to re- 
cover compensation from the Commis- 
sion under the provisions of this statute, 
his petition must allege, among other 
things, facts showing that his land has 
been taken or damaged for public use 
without just compensation by the Com- 
mission. Newton v. North Carolina State 
Highway, etc., Comm., 239 N. C. 4383, 79 
See Lexa) Chee Cig 

A cause of action for breach of contract 
cannot be joined in a special proceeding 
for condemnation, under this section and § 
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40-12. Dalton v. State Highway, etc., 
Commit, 9223 oN. .C) 406,°27 6" Ba (ed) 1 
(1943). 

Acquisition of Top Soil—The Commis- 
sion is authorized by this section to ac- 
quire by condemnation top soil deemed 
necessary and suitable for road construc- 
tion, “top soil’ being included in the ge- 
Mericw tenis Canin ws andsitompoWwel ato. ac- 
quire top soil is not limited to lands con- 
tiguous to the highway upon which it is 
to be used. State Highway, etc., Comm. v. 
Basket, 212 N. C., 221, 193. S. E. 16 (1937): 

Lowering of Canal Bridge. — Peti- 
tioner constructed a canal across a county 
highway and thereafter maintained the 
bridge constructed over the canal. The 
State Highway Commission, upon taking 
over the highway, constructed a new 
bridge and later constructed a second new 
bridge which was some two and one-half 
inches lower than the first. Petitioner in- 
stituted a proceeding under this section 
to recover compensation upon his conten- 
tion that the lowering of the bridge inter- 
fered with the use of the canal in floating 
his barge under the bridge. It was held 
that the use of the canal by petitioner was 
permissive and subject to the easement 
for highway purposes, and therefore peti- 
tioner was not entitled to recover com- 
pensation. Dodge v. State Highway, etc., 
Comm., 221 N. C. 4, 18 S. E. (2d) 706 
(1942). 

Negligence Causing Cave-In. — Where 
plaintiffs’ building was damaged by a cave- 
in resulting from alleged negligence in ex- 
cavation work incident to the construc- 
tion of a highway overpass, plaintiffs were 
not relegated to a claim for damages 
against the Highway Commission as for a 
taking of their property under this section, 
and the demurrer of the contractor for the 
Highway Commission in plaintiffs’ action 
in tort was properly overruled. Broad- 
hust v. Blythe Bros. Co., 220 N. C. 464, 
il? Sy, 1, (a)! AS (Gzab)y 

Right to Just Compensation Where 
Evidence is Insufficient to Show Taking 
Was for Private Purpose—wWhere there 
was no evidence upon the record showing 
that the taking over of a road as part of 
the county system was for a private pur- 
pose sufficient to raise an issue of fact, 
plaintiff is remitted to his rights under 
this section for the recovery of just com- 
pensation. Reed v. State Highway, etc., 
Comm. 209 °N, C2648. 184).S; “Ha sis 
(1936). 

Liability of Contractor—A contractor 
who is employed by the Commission to do 
work incidental to the construction or 
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maintenance of a public highway and who 
performs such work with proper care and 
skill cannot be held liable to an owner for 
damages resulting to property from the 
performance of the work. The injury to 
the property in such a case constitutes a 
taking of the property for public use for 
highway purposes, and the only remedy 
available to the owner is a special pro- 
ceeding against the Commission under 
this section to recover compensation for 
the property taken or damaged. But if the 
contractor employed by the Commission 
performs his work in a negligent manner 
and thereby proximately injures the prop- 
erty of another, he is personally liable to 
the owner therefor. Moore v. Clark, 235 
N; Ci 364.70 5:8... (2d) 183 (1952). 


Rule of Damages for Property Taken.— 
For a statement of the rule of damages 
for property taken, see State Highway, 
etc, Comm. vy. Black, 239 N/.C..198, 79 3S. 
E. (2d) 778 (1954). 

Measure of Damages for Property In- 
jured.—The owner of a water mill which 
had a right of ingress and egress to his 
mill over the land of another and had 
constructed a bridge and maintained a 
ferry situated to command a large patron- 
age can recover damages for the injury to 
his property by the building of a highway 
but not for profits from his mill which is 
too speculative. Riverside Milling Co. v. 
State Highway Comm., 190 N. C. 692, 130 
Ss er etdoes ). 

Evidence of Market Value of Remain- 
ing Land.—In a special proceeding to as- 
sess compensation for land of an educa- 
tional institution taken for highway pur- 
poses, any evidence which aids the jury in 
fixing in fair market value of the remain- 
ing land, and its diminution by the burden 
upon it, including everything which affects 
the market value of the land remaining, is 
competent. Gallimore v. State Highway, 
etc, Comm., 241, N. C..350, 85. S, EH.) (2d) 
392 (1955). 

Elements of Damage.—In proceedings 
to take land for a public highway, the 
measure of damages is the difference in 
the fair market value of the entire tract 
immediately before and immediately after 
the taking, the elements upon which the 
damages are predicted being the fair mar- 
ket value of the land taken and the injury 
to respondent’s remaining land, less any 
general and special benefits accruing to 
respondent from the construction of the 
highway. State Highway, etc., Comm. v. 
Hartley,1218.N, C..438) 11 S. EB. (2d) 314 
(1940). See Dalton v. State Highway, etc., 
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Commi )2338 NeviCid06,927))5) Bem ed) w1 
(1943). 

The measure of damages for the taking 
of a part of a tract of land for highway 
purposes is the difference between the fair 
market value of respondent’s land im- 
mediately before the taking and the fair 
market value of the portion left immedi- 
ately after the taking, which difference 
embraces compensation for the part taken 
and compensation for injury to the re- 
maining portion, less general and special 
benefits resulting to the landowner by the 
utilization of the property for a highway. 
Proctor v. State Highway, etc., Comm., 
230 N. C. 687, 55 S. E. (2d) 479 (1949). 


Offsets Allowed. — In an action to re- 
cover damages resulting from the reloca- 
tion of a public road through the lands of 
plaintiff, both the special and general 
benefits accruing to plaintiff by reason of 
the construction of the highway should be 
allowed as offsets against any damages 
which plaintiff might have sustained, and 
an instruction that limits offsets to special 
advantages that accrued to plaintiff is er- 
roneous. Bailey v. State Highway, etc., 
Comm., 214 N. C. 278, 199 S. E. 25 (1938). 


At the time of the relocation of a road 
and when suit was instituted, the rule for 
the admeasurement of damages was as 
prescribed by this section prior to the 1923 
amendment. Lanier v. Greenville, 174 N. 
Gonsit, 93S s50 917). But betore 
trial, the legislature amended the law by 
adding: “And in all instances the general 
and special benefits shall be assessed as 
offsets against damages,’ etc. Hence, the 
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law as amended should have been fol- 
lowed in determining the amount plaintiff 
was entitled to recover. Wade v. State 
Highway Comm., 188 N. C. 210, 124 S. E. 
193 (1924). 

Power of Townships.——No such broad 
and explicit powers to acquire land and 
road materials by condemnation were 
given the road commission of Lovelady 
Township, Burke County, by Pub. Loc. 
Laws 1915, ch. 426, as are given by this 
section to the State Highway Commis- 
sion, and courts should not go beyond 
language of statute in construing it. Low- 
man v. Abee, 191 N. C. 147, 131 S. E. 277 
(1926). 

Applied in Calhoun v. State Highway, 
etc., Comm., 208 N. C. 424, 181 S. E. 271 
(1935); Laughter v. State Highway, etc., 
Comm., 238 N. C. 512, 78 S. E. (2d) 252 
(1953); Simmons v. State Highway, etc., 
Commg.,.. 238 -NeeCy 532; 7845. sHat(ed)gs0s 
(1953); State Highway Comm. v. Privett, 
246 N. C. 501, 99 S. BE. (2d) 61 957): 

Quoted in United States v. Martin, 140 
F. Supp. 42 (1956). 

Cited in Greenville v. State Highway 
Commission, 196 N.C. 9226, 145-S.Eigal 
(1928); Long v. Randleman, 199 N. C. 
344, 154 S. E. 317 (1930); Switzerland Co. 
v. North Carolina State Highway, etc., 
Comm., 216 N. C. 450, 5 S. E. (2d) 327 
(1939); Bailey v. State Highway, etc., 
Comm., 230 N. C. 116, 52 S. E. (2d) 276 
(1949); Cannon v. Wilmington, 242 N. C. 
711, 89 S. E. (2d) 595 (1955); North Car- 
olina State Highway & Public Works 
Comm, v. Mullican, 243 N.C 68,1898o: 
Ee (2d) 5738 (1955). 


§ 136-19.1. Surplus material derived from grading to be made avail- 
able to adjoining landowners.—lIt shall be the duty of the State Highway 
Commission or any contractor working for said Commission to make available to 
the adjoining landowner any gravel, dirt or material which is available from 
grading a road or highway through such adjoining lands which is not required 
or desired by the State Highway Commission for use upon any part of the high- 
way, and said surplus material shall not be sold or disposed of by the State High- 
way Commission or any contractor working for them until the adjoining land- 
owner has been given the right to accept and use the same when deposited on 
any convenient place at or near his land by the contractor or the Commission. 
1029 8 Cr 0/ 6.751957 sc uOomeeenle) 

Editor’s Note. — The 1957 amendment 
substituted “State Highway Commission” 


for “State Highway and Public Works 
Commission.” 


§ 136-20. Elimination or safeguarding of grade crossings and in- 
adequate underpasses or overpasses. — (a) Whenever any road or street 
forming a link in or a part of the State highway system, whether under con- 
struction or heretofore or hereafter constructed, shall cross or intersect any rail- 
road at the same level or grade, or by an underpass or overpass, and in the opin- 
ion of the chairman of the State Highway Commission such crossing is dangerous 
to the traveling public, or unreasonably interferes with or impedes traffic on 
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said State highway, the Commission shall issue notice requiring the person or 
company operating such railroad to appear before the Commission, at its office 
in Raleigh, upon a day named, which shall not be less than ten days or more 
than twenty days from the date of said notice, and show cause, if any it has, why 
such railroad company shall not be required to alter such crossing in such way 
as to remove such dangerous condition and to make such changes and improve- 
ments thereat as will safeguard and secure the safety and convenience of the 
traveling public thereafter. Such notice shall be served on such railroad com- 
pany as is now provided by law for the service of summons on domestic corpo- 
rations, and officers serving such notice shall receive the same fees as now pro- 
vided by law for the service of such summons. 

(b) Upon the day named, the Commission shall hear said matter and shall de- 
termine whether such crossing is dangerous to public safety, or unreasonably in- 
terferes with traffic thereon. If it shall determine that said crossing is, or upon 
the completion of such highway will be, dangerous to public safety and its elimi- 
nation or safeguarding is necessary for the proper protection of the traffic on 
said State highway, the Commission shall thereupon order the construction of 
an adequate underpass or overpass at said crossing or it may in its discretion or- 
der said railroad company to install and maintain gates, alarm signals or other 
approved safety devices if and when in the opinion of said Commission upon the 
hearing as aforesaid the public safety and convenience will be secured thereby. 
And said order shall specify that one-half of the cost of the construction of such 
underpass or overpass or the installation of such safety device shall be borne by 
the Commission and one-half thereof by the railroad company operating such 
railroad, as provided in subsection (c) hereof, but in no instance shall the Commis- 
sion bear any part of the cost of the maintenance of any structure or safety de- 
vice so constructed or installed except in the maintenance of an overpass. 

(c) Upon the filing and issuance of the order as hereinbefore provided for 
requiring the construction of any underpass or overpass or the installation and 
maintenance of gates, alarm signals or other safety devices at any crossing up- 
on the State highway system, it shall be the duty of the railroad company op- 
erating the railroad with which said public road or street intersects or crosses 
to construct such underpass or overpass or to install and maintain such safety 
device as may be required in said order. The work may be done and material 
furnished either by the railroad company or the Commission, as may be agreed 
upon, and, in case of an underpass, the railroad company shall be responsible 
for one-half of the expense of all excavations through the existing railroad fill 
as well as one-half of the complete cost of the structure, including both the foun- 
dation and superstructure; and in case of an overpass, the railroad company shall 
be responsible for one-half of the entire cost of the bridge which will span the 
opening over the tracks of the railroad from abutment to abutment and includ- 
ing such abutments. And if a grade crossing or unsafe or inadequate underpass 
Or overpass is not eliminated by an adequate overpass or underpass, the railroad 
company shall be responsible for one-half of the cost of installing gates, alarm 
signals or other approved safety devices. If the work is done and material fur- 
nished by the railroad company, an itemized statement of the total amount ex- 
pended therefor shall, at the completion of the work, be furnished the Commis- 
sion, and the Commission shall pay such amount to the railroad company as may 
be shown on such statement after deducting the amount for which the railroad 
company is responsible; and if the work is done by the Commission, an itemized 
statement of the total amount expended shall be furnished to the railroad com- 
pany, and the railroad company shall pay to the Commission such part thereof 
as the railroad company may be responsible for as herein provided; such pay- 
ment by the railroad company shall be under such rules and regulations and by 
such methods as the Commission may provide. 

(d) Within sixty days after the issuance of the order for construction of an 
underpass or overpass or the installation of other safety device as herein pro- 
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vided for, the railroad company against which such order is issued shall sub- 
mit to the Commission plans for such construction or installation, and within 
ten days thereafter said Commission, through its chairman, shall notify such 
railroad company of its approval of said plan or of such changes dnd amend- 
ments thereto as to it shall seem advisable. If such plans are not submitted to 
the Commission by said railroad company within sixty days as aforesaid, the 
chairman of the Commission shall have plans prepared and submit them to the 
railroad company. The railroad company shall within ten days notify the chair- 
man of its approval of the said plans or shall have the right within such ten days 
to suggest such changes and amendments in the plans so submitted by the chair- 
man of the Commission as to it shall seem advisable. The plans so prepared 
and finally approved by the chairman of the Commission shall have the same 
force and effect, and said railroad company shall be charged with like liability, 
and said underpass or overpass shall be constructed or such safety device in- 
stalled in accordance therewith, as if said plans had been originally prepared and 
submitted by said railroad company. If said railroad company shall fail or neg- 
lect to begin or complete the construction of said underpass or overpass, or the 
installation of such safety device, as required by the order of the Commission, 
said Commission is authorized and directed to prepare the necessary plans there- 
for, which plans shall have the same force and effect, and shall fix said railroad 
company with like liability, as if said plans had been originally prepared and sub- 
mitted by said railroad company, and the Commission shall proceed to construct 
said underpass or overpass or install such safety device in accordance therewith. 
An accurate account of the cost of said construction or installation shall be kept 
by the Commission and upon the completion of such work a statement of that 
portion thereof chargeable to such railroad company as set out in the order of 
the Commission shall be rendered said railroad company. Upon the failure or 
refusal of said company to pay the bill so rendered, the Commission shall re- 
cover the amount thereof by suit therefor against said company in the Superior 
Court of Wake County: Provided, that the payment by such railroad company 
of said proportionate part may be made under such rules and regulations and by 
such methods as the Commission may provide. If the Commission shall under- 
take to do the work, it shall not obstruct or impair the operation of the railroad 
and shall keep the roadbed and track safe for the operation of trains at every 
stage of work. If said railroad company shall construct such underpass or over- 
pass or shall install such safety devices in accordance with the order of the Com- 
mission, one-half of the cost of such construction shall upon the completion of 
said work be paid to such railroad company by the Commission. The Commis- 
sion may inspect and check the expenditures for such construction or installation 
so made by the railroad company and an accurate account of the cost thereof 
shall upon the completion of said work be submitted to the Commission by the 
railroad company. If the Commission shall neglect or refuse to pay that por- 
tion of the cost of said construction or installation chargeable to it, the railroad 
company shall recover the amount thereof by suit therefor against the Commis- 
sion in the Superior Court of Wake County. 

(e) If any railroad company so ordered by the Commission to construct an 
underpass or overpass or to install safety devices at grade crossings as herein- 
before provided for shall fail or refuse to comply with the order of the Commis- 
sion requiring such construction or installation, said railroad company shall be 
guilty of a misdemeanor and shall be fined not less than fifty nor more than one 
hundred dollars in the discretion of the court for each day such failure or re- 
fusal shall continue, each said day to constitute a separate offense. 

({) The jurisdiction over and control of said grade crossings and safety de- 
vices upon the State highway system herein given the Commission shall be ex- 
clusive. 

(g) From any order or decision so made by the Commission the railroad 
company may appeal to the superior court of the county wherein is located the 
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crossing affected by said order. Such appeal shall not defer or delay the con- 
struction of such underpass or overpass or the installation of such safety device 
as required by the order of the Commission, but the railroad company shall pro- 
ceed to comply with such order in accordance with its terms. The action of the 
railroad company in complying with and carrying out such order pending said 
appeal shall not prejudice or affect the right or remedies of such railroad com- 
pany on such appeal. Upon such appeal the court shall determine only whether 
the order of the Commission for such construction or installation is unreasonable 
and unnecessary for the protection of the traveling public and the apportionment 
of the cost to the extent hereinafter provided in this subsection, and if upon the 
hearing of said appeal it shall be determined that said order was unnecessary for 
the protection of the traveling public, the Commission shall bear the total cost of 
the construction of such underpass or overpass or the installation of such safety 
device. In event the decision on appeal should be that the construction or instal- 
lation was necessary but the cost thereof unreasonable, then the railroad com- 
pany shall bear its proportion (not to exceed fifty per cent) of such cost as may 
be determined on appeal would have been reasonable to meet the necessity in the 
instant case. Upon said appeal from an order of the Commission, the burden 
of proof shall be upon the railroad company, and if it shall not be found and de- 
termined upon said appeal that said order was unreasonable or unnecessary for 
the protection of the traveling public at said crossing, then such railroad com- 
pany shall bear its proportion of the cost of such construction or installation in 
accoraaticer with this: sectionne (loz bn coms 19s 10238 es 160s 5) Crease 
Seo Cy el ocoecae//. 1920 on (41953, cr 172 Gale 1LOS7rc: 65, s) 1.) 


Editor's Note—The 1957 amendment 
substituted “State Highway Commission” 
for “State Highway and Public Works 
Commission” in subsection (a). 

Elimination of Grade Crossings. — This 
section confers upon the Highway Com- 
mission the power to eliminate grade cross- 
ings. Mosteller v. Southern Ry. Co., 220 
IS, (Cy Bin, ln Se 1 (ea) TBR (GIRS). 

A municipality is not entitled to a man- 
datory injunction to compel a railroad 
company to widen and improve an under- 
pass in the interest of public safety when 
such underpass, although within the mu- 
nicipality, constitutes a part of a State 
highway, since the exclusive control over 
the underpass in such instance is vested 
in the Commission under subsection (f) of 


Heinen Wee COM coo uN: : Cer 1 eto poe a Cod) 
609 (1952). 

Erection of Signaling Devices—By the 
enactment of this section the legislature 
has taken from the railroads authority to 
erect gates or gongs or other like signaling 
devices at railroad crossings at will and 
has vested exclusive discretionary author- 
ity in the Commission to determine when 
and under what conditions such signaling 
devices are to be erected and maintained 
by railroad companies. Southern Ry. Co. 
v. Akers Motor Lines, 242 N. C. 676, 89 S. 
E. (2d) 392 (1955). 

Cited in Rockingham v. Norfolk, etc., 
ROP C5. S197 NOOO TT Er t47™ Sn B32 
(1929); Austin v. Shaw, 235 N. C. 722, 71 
SeH. (2d) 25. (1952). 


this section. Williamston v. Atlantic Coast 


§ 136-21. Drainage of highway; application to court; summons; 
commissioners.—Whenever in the establishment, construction, improvement or 
maintenance of any public highway it shall be necessary to drain said highway, 
and to accomplish such purpose it becomes necessary to excavate a canal or ca- 
nals for carrying the surplus water to some appropriate outlet, either along the 
right of way of said highway or across the lands of other landowners, and by the 
construction, enlargement or improvement of such canal or canals, lands other 
than said highway will be drained and benefited, then, and in such event, the 
State Highway Commission, if said highway be a part of the State highway sys- 
tem, or the county commissioners, if said road is not under State supervision, 
may, by petition, apply to the superior court of the county in which, in whole or 
in part, said highway lies or said canal is to be constructed, setting forth the 
necessity for the construction, improvement or maintenance of said canal, the 
lands which will be drained thereby, with such particularity as to enable same 
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to be identified, the names of the owners of said land and the particular circum- 
stances of the case; whereupon a summons shall be issued for and served upon 
each of the proprietors, requiring them to appear before the court at a time to 
be named in the summons, which shall not be less than ten days from the service 
thereof, and upon such day the petition shall be heard, and the court shall appoint 
three disinterested persons, one of whom shall be a competent civil and drainage 
engineer recommended by the Department of Conservation and Development, 
and the other two of whom shall be resident freeholders of the county or counties 
in which the road and lands are, in whole or in part, located, as commissioners, 
who shall, before entering upon the discharge of their duties, be sworn to do jus- 
tice between the ‘parties, (1925),c.485j's) 3391925, ¢,122) 5) 443 1933, e217 2a 
b/St195 776,65 pst) 

Editor's Note—The 1957 amendment for “State Highway and Public Works 
substituted “State Highway Commission” Commission.” 


§ 136-22. View by commissioners; report; judgment.—The commis- 
sioners, Or a majority of them, one of whom must be the engineer aforesaid, 
shall, on a day of which each party is to be notified at least five days in advance, 
meet on the premises, and view the highway, or proposed highway, and also. 
the lands which may be drained by the proposed canal, and shall determine and 
report what lands will be drained and benefited by the construction, enlargement: 
or improvement of such canal, and whether said drainage ought to be done ex- 
clusively by said highway authorities, and if they are of opinion that the same 
ought not to be drained exclusively at their expense, then they shall decide and 
determine the route of the canal, the dimensions and character thereof, and the 
manner in which the same shall be cut or thrown up, considering all the cir- 
cumstances of the case, the extent, area and identity of lands which shall be per- 
mitted to drain therein, and providing as far as possible for the effectual drainage 
of said highway, and the protection and benefit of the lands of all the parties; 
and they shall apportion the cost of the construction, repair and maintenance of 
said canal among said highway authorities and said landowners, and report the 
same to the court, which when confirmed by the clerk shall stand as a judgment 
of the court against each of the parties, his or its executors, administrators, heirs, 
assigns or successors. (1925, c. 85, s. 4.) 


§ 136-23. Appeal.—Upon the entry of the judgment or decree aforesaid 
the parties to said action, or any of them, shall have the right to appeal to the 
superior court in term time under the same rules and regulations as apply to 
other special proceedings. (1925, c. 85, s. 5.) 


136-24. Rights of parties.—The parties to such special proceeding 
shall have all the rights which are secured to similar parties by article one of 
chapter one hundred fifty-six of this Code and shall be regulated by the pro- 
visions thereof and amendments thereto, in so far as the same are not inconsistent 


herewith en 1925) cyiS55a5,4.05) 


§ 136-25. Repair of road detour.—lIt shall be mandatory upon the State 
Highway Commission, its officers and employees, or any contractor or subcon- 
tractor employed by the said Commission, to select, lay out, maintain and 
keep in as good repair as possible suitable detours by the most practical route 
while said highways or roads are being improved or constructed, and it shall be 
mandatory upon the said Commission and its employees or contractors to place 
or cause to be placed explicit directions to the traveling public during repair of 
said highway or road under the process of construction. All expense of laying 
out and maintaining said detours shall be paid out of the State Highway Fund. 
(1921 crzmen lle Ce, shootG(s)> 1933 "ewl/Zes 1 /el oA CmOn some) 

Editor’s Note—The 1957 amendment for “State Highway and Public Works. 
substituted “State Highway Commission” Commission.” 
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§ 136-26. Closing of State highways during construction; injury to 
barriers, warning signs, etc.—If it shall appear necessary to the State High- 
way Commission, its officers, or appropriate employees, to close any road or 
highway coming under its jurisdiction so as to permit of proper completion of 
work which is being performed, such Commission, its officers or employees, may 
close, or cause to be closed, the whole or any portion of such road or highway 
deemed necessary to be excluded from public travel. While any such road or 
highway, or portion thereof, is so closed, or while any such road or highway, or 
portion thereof, is in process of construction or maintenance, such Commission, 
its officers or appropriate employees, or its contractor, under authority from such 
Commission, may erect, or cause to be erected, suitable barriers or obstruction 
thereon; may post, or cause to be posted, conspicuous notices to the effect that 
the road or highway, or portion thereof, is closed; and may place warning signs, 
lights and lanterns on such road or highway, or portions thereof. When such 
road or highway is closed to the public or in process of construction or mainte- 
nance, as provided herein, any person who willfully drives into new construction 
work, breaks down, removes, injures or destroys any such barrier or barriers or 
obstructions on the road closed or being constructed, or tears down, removes or 
destroys any such notices, or extinguishes, removes, injures or destroys any such 
warning lights or lanterns so erected, posted or placed, shall be guilty of a mis- 


Gemeallorm( Loe lac ea eo ee SECOFO Cel oo, Ce 17, S, 17 3) 1997. 2.00; 
Sa luls) 
Editor’s Note. — The 1597 amendment sion with an unlighted disabled truck left 


substituted “State Highway Commission” 
for “State Highway and Public Works 
Commission.” 

Liability of Contractor for Injury.—Con- 
tractor constructing highway was not re- 
lieved, by an order of the State Highway 
Commission closing the road to travel, of 


by defendant on the side of the highway, 
where on the part of the road where the 
accident happened barriers had been re- 
moved and to defendant’s knowledge many 
people habitually traversed it. Thompson 
Caldwell Const. Co. v. Young, 294 F. 145 
(1923). 


liability for injuries in an automobile colli- 


§ 1386-27. Connection of highways with improved streets; pipe 
lines and conduits; cost.—When any portion of the State highway system 
shall run through any city or town and it shall be found necessary to connect the 
State highway system with improved streets of such city or town as may be des- 
ignated as part of such system, the State Highway Commission shall build such 
connecting links, the same to be uniform in dimensions and materials with such 
State highways: Provided, however, that whenever any city or town may desire 
to widen its streets which may be traversed by the State highway, the Commission 
may make such arrangements with said city or town in connection with the con- 
struction of said road as, in its discretion, may seem wise and just under all the 
facts and circumstances in connection therewith: Provided further, that such 
city or town shall save the Commission harmless from any claims for damage 
arising from the construction of said road through such city or town and includ- 
ing claims for rights of way, change of grade line, and interference with public- 
service structures. And the Commission may require such city or town to cause 
to be laid all water, sewer, gas or other pipe lines or conduits, together with all 
necessary house or lot connections or services, to the curb line of such road or 
street to be constructed: Provided further, that whenever by agreement with 
the road governing body of any city or town any street designated as a part of the 
State highway system shall be surfaced by order of the Commission at the ex- 
pense, in whole or in part, of a city or town it shall be lawful for the governing 
body of such city or town to declare an assessment district as to the street to be 
improved, without petition by the owners of property abutting thereon, and the 
costs thereof, exclusive of so much of the cost as is incurred at street intersec- 
tions and the share of railroads or street railways whose tracks are laid in said 
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street, which shall be assessed under their franchise, shall be specially assessed 
upon the lots or parcels of land abutting directly on the improvements, according 


to the extent of their respective frontage thereon by an equal rate per foot of 


such frontage. 
Li 2a Se /.0 1957 ect Osi 14) 

Local Modification—Durham: 1925, ec. 
312; Town of Siler City: 1935 Pr. c. 143. 

Editor’s Note.—The 1957 amendment 
substituted “State Highway Commission” 
for “State Highway and Public Works 
Commission.” 

City Has Power to Condemn Land.— 
Under authority of this section a city has 
the power and authority to condemn land 
which is wholly within its limits for a 
street, and the fact that the State Highway 
Commission has aided in the construction 
of the street within the city limits and re- 
lieved the city, is for the benefit of the city 
and in no way abridges the city’s power 
and authority to condemn the land. Raleigh 
Vv. Hatcher, 220 No Co 613,185.58 is led) 
207 (1942). 

Construed with Local Act.—Chapter 56, 
article 9 of the Acts of 1921 providing for 
local improvements of the streets of a city 
or incorporated town by a method of as- 
sessing the owners of abutting land, and 
this section, are to be construed together 
in pari materia. Shute v. Monroe, 187 N. 
Ci) 676) 1280S) Baell (1924). 

Same—Exercise of Power by City.— 
Where the State Highway Commission 
orders a connecting link to be hard-sur- 
faced, and the municipality voluntarily 
agrees to make the improvement, it is not 
required, under chapter 56, article 9, that 
a petition of the abutting owners of land 


(19215 ec 2ysrslOsal923 Nc 160,1:st.4:;: Cho heswoS46 Ci) elo samee: 


governing body of the municipality power 
to make it an assessment district. Shute 
ve Monroes Siva Nan Cae 676 13s oom mera 
(1924). 

Street and Highway of Same Width.— 
This section applies only where the width 
of the street and the regular highway are 
the same. Sechriest v. Thomasville, 202 N. 
C1038 162 SHE. 212 "G9se)" 

Power of City to Voluntarily Improve. 
—Where a city or incorporated town hav- 
ing three thousand inhabitants, or more, 
has a considerable portion of its streets 
hard-surfaced, the municipality may volun- 
tarily assess and undertake the improve- 
ment of a street being a connecting link in 
the highway system. Shute v. Monroe, 187 
Ni, tCs676,9223 She vl (1922)e 

Invalid Assessment May Be _ Subse- 
quently Validated—Where an _  incorpo- 
rated town, under authority of this section, 
levies an assessment against abutting prop- 
erty owners for street improvements in 
paving a strip on either side of a State 
highway running through the town, but 
such levies are made without a petition of 
the abutting owners as prescribed by § 160- 
82, the assessments are invalid but not 
void, and the legislature has the power to 
validate the assessments by subsequent leg- 
islative act. Crutchfield v. Thomasville, 
205 N. C. 709, 172 S. E. 366 (1934). 

Cited in Long v. Randleman, 199 N. C. 


thereon be made. This section gives the 344, 154 S. E. 317 (1930). 


§ 136-28. Letting of contracts to bidders after advertisement; en- 
forcing claims against contractor by action on bond.—All contracts over 
one thousand dollars that the Commission may let for construction, or any other 
kinds of work necessary to carry out the provisions of this chapter, shall be let, 
after public advertising, under rules and regulations to be made and published 
by the State Highway Commission, to a responsible bidder, the right to reject 
any and all bids being reserved to the Commission; except that contracts for 
engineering or other kinds of professional or specialized services may be let after 
the taking and consideration of bids or proposals from not less than three re- 
sponsible bidders without public advertisement. 

No action shall be brought upon any bond given by any contractor of the Com- 
mission, by any laborer, materialman or other person until and after the comple- 
tion of the work contracted to be done by the said contractor. Any laborer, mate- 
rialman or other person having a claim against the said contractor and the bond 
given by such contractor, shall file a statement of the said claim with the con- 
tractor and with the surety upon his bond, and, in the event the surety is a cor- 
poration, with the general agent of such corporation, within the State of North 
Carolina, within six (6) months from the completion of the contract, and a fail- 
ure to file such claim within said time shall be a complete bar against any recov- 
ery on the bond of the contractor and the surety thereon. Only one suit or action 
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may be brought upon the said bond and against the said surety, which suit 
or action shall be brought in one of the counties in which the work and labor 
was done and performed and not elsewhere. The procedure pointed out in § 
44-14 shall be followed. No surety shall be liable for more than the penalty of 
the bond. Any person entitled to bring an action shall have the right to require 
the Commission to furnish information as to when the contract is completed, and 
it shall be the duty of the Commission to give to any such person proper notice. 
If the full amount of the liability of the surety on said bond is insufficient to 
pay the said amount of all claims and demands, then, after paying the full amount 
due the Commission, the remainder shall be distributed pro rata among the claim- 
ants. Any claim of the Commission against the said bond and the surety thereon 
shall be preferred as against any cause of action in favor of any laborer, mate- 
rialman or other persons and shall constitute a first lien or claim against the said 
Dondeandethe surety. thereginm™ ql o2zlecC. 2.-s4, 15° 1923 0c. 160, s..3;.C, 40.0 :s, 
SOTO Vel o2onCC. 2008209 ml go, Gal / 2s. 1/3) 195/ sca), S. 11> G, b1O4s. 15) 


Editor’s Note—vThe 1923 amendment 
added the second paragraph which was re- 
written by the 1925 amendment. 

The first 1957 amendment substituted 
“State Highway Commission” for “State 
Highway and Public Works Commission” 
in the first paragraph, and the second 1957 
amendment added the exception clause 
thereto. Section 2 of the second amenda- 
tory act provided that all contracts for 
engineering or other kinds of professional 
or specialized services which may have 
heretofore been made and entered into by 
the State Highway and Public Works 
Commission without public advertisement, 
which are otherwise regular and valid, 
are hereby validated. 

Section Prospective.—This section falls 
within the rule or presumption that the ef- 
fect of the statute is to be prospective only, 
in the absence of an expressed or clearly 
implied intent to the contrary. Overman 
& Co. v. Maryland Casualty Co., 193 N. 
C. 86, 136 S. E. 250 (1927). See Independ- 
ence Trust Co. v. Massachusetts, etc., Ins. 
Comm 90M Nee Cr 680m 1300 on F547, 925)e 

“Other person,” as used in this section, 
is not broad enough to take in any person 
having a claim against the contractor. The 
principle of ejusdem generis applies. Ro- 
per Lbr. Co. v. Lawson, 195 N. C. 840, 143 
S. E. 847 (1928). 

Immunity of Contractor from Liability 
for Defect——One constructing a roadway 
under contract with State Highway Com- 
mission did not share the immunity given 
that body by this section against liability 
for damages resulting from defective con- 
dition of the highway. Thompson Cald- 
well Const. Co. v. Young, 294 F. 145 
(1923). 

Under this section bonds are construed 
liberally for the protection of those who 
furnish labor and materials in the prose- 
cution of public works. Wiseman vy. Lacy, 


3B N. C.—28 


193 Ne C..751, 138i 04 He 121 927), citing 
Electric Co. v. Deposit Co., 191 N. C. 653, 
132) Oa 1808) (1926). 

Contract and Bond Are Construed To- 
gether in Favor of Surety.—In determin- 
ing liability of surety on a contractor’s 
bond for the building of a State highway, 
the contract and the bond of indemnity will 
be construed together strictly in favor of 
the surety. Roper Lbr. Co. v. Lawson, 195 
N. C. 840; 143 S. E. 847 (1928). 

Surety is Chargeable with Notice of 
Factors Affecting Risk—In entering into 
the contract the surety is chargeable with 
notice, not only of the financial ability and 
integrity of the contractor, but also with 
notice as to whether he possesses the plant, 
equipment, and tools required in undertak- 
ing the particular work, or will be com- 
pelled to rent and hire the same or some 
part thereof, all of which matters are fac- 
tors to be considered in determining the 
risk and upon which the surety fixes the 
premiums exacted for executing the bond. 
Wisemane ve swacve 193 .N. Coe751 5.13805. 
feet 1927) 

Extent of Surety’s Liability—vThe surety 
on a contractor’s bond for the building of 
a public road or highway is presumed to 
have acquainted itself with the character of 
the road contracted for by its principal, and 
the local conditions that would affect the 
cost of its construction, and where its bond 
includes payment by the contractor of la- 
bor and material to be employed or used 
therein, it is liable to one who has rented 
to the contractor a steam shovel, boiler, 
etc., necessary to the construction of the 
highway under local existing conditions. 
The renting of such machines was but the 
substitution of mechanical power for man- 
ual labor. Wiseman v. Lacy, 193 N. C. 
W751. 138e9,. By 121 (1927). 

Laborers, etc., Having No Statutory 
Lien.—The surety bond given to the State 
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Highway Commission by a contractor for 
the construction of a highway under the 
provisions of this section contemplates the 
protection of laborers and materialmen 
who have no statutory lien. Roper Lpbr. 
Co. v. Lawson, 195 N. C. 840, 143 S. E. 847 
(1928). 

Materials and Supplies Protected by 
Surety’s Bond.—Groceries and provisions 
furnished to the contractor and necessarily 
consumed in and about the construction 
of the work, foodstuffs for the horses and 
mules furnished to the contractor and nec- 
essarily consumed in and about the con- 
struction of the work, and gas and oil nec- 
essarily consumed in and about the con- 
struction of the work, and for which the 
contractor is liable, are protected by the 
surety’s bond. Overman & Co. v. Mary- 
land Cas. Co., 193 N. Ciis6, 136°S.4155:250 
(1927). 

Candies, cigars, cigarettes, tobacco, gin- 
ger ale and other soft drinks sold by a con- 
tractor at a laborer’s camp in constructing 
a highway and charged in the payroll 
against the laborers buying them, are not 
necessaries under the terms of the surety 
bond on the contract. Overman & Co. v. 
Maryland Casts Cogs N 1C.080, 1 5605,00% 
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One action only . shall be instituted 
against the bonding company. Cavarnos- 
Wright Co. v. Blythe Bros. Co., 217 N. C. 
583, 8 S. E. (2d) 924 (1940). 

Allegation of Compliance. — Where the 
complaint in an action on the bond given 
by a contractor for construction of a high- 
way alleges that a statement of the claim 
against the surety on the bond was filed 
with the defendant surety company within 
six months after the project was com- 
pleted, it is a sufficient allegation of com- 
pliance with the provisions of this section. 
Bank of Wadesboro v. Northwestern Cas- 
Ualty, etc... Co., 2022N Ca 1485 162n ou ryesG 
(1932). 

Venue of Suit—See Independence Trust 
Co. v. Massachusetts, etc., Ins. Co., 190 N. 
C. 680, 130 S. E. 547 (1925). 

Applied in Wright Contracting Co. v. 
Saint Paul Mercury Indemnity Co., 151 
Eee Suppo) (195i). 

Cited in Overman & Co. v. Great Ameri- 
can Indemnity Co., 199 N. C. 736, 155 S. 
E. 730 (1930); Southern Surety Co. v. 
Plott, 28 F. (2d) 698 (1928); Gulf States 
Creosoting Co. v. Loving, 120 F. (2d) 195 
(1941). 


250 (1927). 


§ 136-29. Settlement of controversies between Commission and 
awardees of contracts.—Upon the completion of any contract awarded by the 
State Highway Commission to any contractor, if the contractor fails to receive 
such settlement as he claims to be entitled to under his contract, he may, within 
sixty days from the time of receiving his final estimate, file with the State High- 
way Engineer a claim for such amount as he deems himself entitled to under the 
said contract; and the State Highway Engineer shall, within thirty days from 
the receipt of the said claim, pass upon the same and notify the contractor in 
writing of his decision. If the contractor desires to do so, he may, within thirty 
days from the receipt of the said decision of the State Highway Engineer, appeal 
in writing to the State Highway Commission. Upon receipt of said appeal the 
chairman of the State Highway Commission shall promptly appoint some com- 
petent person, and the claimant shall likewise select a competent person, and 
these two shall elect a third such person, the three of whom shall constitute a 
board of review, and shall promptly set a time and place for the hearing. ‘The 
committee or the claimant shall have power and authority to summon persons 
and papers and the committee shall make a complete investigation of all matters 
relating to the said appeal and the contract and the work out of which it grows, 
and determine all matters at issue in a fair and equitable manner according to 
their best judgment. The decision of the said committee shall be final and any 
amount which they may award the said contractor will be a valid claim against 
the State Highway Commission; provided, however, an appeal may be had from 
the decision of the said committee to the Superior Court of Wake County under 
the same terms, conditions and procedure as appeals from the Industrial Com- 
mission, as provided in § 97-86. The provisions of this section shall be deemed 
to enter into and form a part of every contract entered into between the State 
Highway Commission and any contractor, and no provision in said contracts 
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shall be valid that are in conflict herewith. 


Epon, sii tls) 

Editor’s Note—The 1947 amendment 
rewrote the third sentence which formerly 
provided for the appointment of a “com- 
mittee” of three members of the Commis- 
sion, and substituted therefor the present 
“board of review.” In view of the amend- 
ment it would seem that the word “com- 


§ 136-30. Uniform guide and 
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§ 136-32.1 
(1939, c. 318; 1947, c. 530; 1957, 


mittee’ in the fourth and fifth sentences, 
should read “board of review”. 

The 1957 amendment substituted “State 
Highway Commission” for “State High- 
way and Public Works Commission.” 

For comment on this section, see 17 N. 
C. Law Rev. 340. 


warning signs on highways.—The 


State Highway Commission is hereby authorized to classify, designate and mark 
both intrastate and interstate highways, including connecting streets in incorpo- 
rated towns and cities, lying within this State and to provide a system of marking 
and signing such highways. Highways shall be distinctly marked with some 
standard, uniform design and the numbers thereon shall correspond with the 
numbers given the various routes by the Commission and shown on official maps 
issued by the Commission. Other guide signs and warning signs shall also be of 
uniform design. The system of marking and signing highways shall correlate 
with and so far as possible conform to the system adopted in other states. 

The Commission shall have the power to control all signs within the right of 
way of State highways. 

The Commission may erect proper and uniform signs directing persons to 
roads and places of importance. (1921, c. 2, ss. 9(a), 9(b); C. S., ss. 3846(q), 
Betoun ilOZ AMC NlAoe S904 BlOsay Cel Ac) Sel ss LOS YCA00; swell.) 

Editor’s Note—See 13 N. C. Law Rev. Highway Commission” for “State High- 
101. way and Public Works Commission.” 

The 1957 amendment substituted “State 


§ 136-31. Local traffic signs.—Local authorities in their respective ju- 
risdictions shall cause appropriate signs to be erected and maintained, designating 
residence and business districts, highway and steam or interurban railway grade 
crossings and such other signs as may be deemed necessary to carry out the pro- 
visions of §§ 136-30 to 136-33. Local authorities shall erect appropriate signs 
giving notice of special, local parking and other regulations. (1927, c. 148, 


Smooth) 


§ 136-32. Other than official signs prohibited.—No unauthorized per- 
son shall erect or maintain upon any highway any warning or direction sign, 
marker, signal or light or imitation of any official sign, marker, signal or light 
erected under the provisions of §§ 136-30 and 136-31, except in cases of emer- 
gency. No person shall erect or maintain upon any highway any traffic or high- 
way sign or signal bearing thereon any commercial advertising: Provided, noth- 
ing in this section shall be construed to prohibit the erection or maintenance of 
signs, markers, or signals bearing thereon the name of an organization authorized 
to erect the same by the State Highway Commission or by any local authority 
referred to in § 136-31. Any person who shall violate any of the provisions of 
this section shall be guilty of a misdemeanor and punished in the discretion of 
the court. The Commission may remove any signs erected without authority. 
LOZ ice Zee (DC. SaaS ot (emcee lo. Ss. 002,96 341933,.c. 172, s. 
1/95 /nice65,1S,.11.) 

Editor’s Note—The 1957 amendment 
substituted “State Highway Commission” 


for “State Highway and Public Works 
Commission.” 


§ 136-32.1. Misleading signs prohibited. — No person shall erect or 
maintain within one hundred feet of any highway right of way any warning or 
direction sign or marker of the same shape, design, color and size of any official 
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highway sign or marker erected under the provisions of G. S. 136-30 and 136-31, 
or otherwise so similar to an official sign or marker as to appear to be an official 
highway sign or marker. Any person who violates any of the provisions of this 
section is guilty of a misdemeanor and shall be punished by a fine or imprison- 
ment, or both, in the discretion of the court. (1955, c. 231.) 


§ 136-33. Injuring or removing signs.—Any person who shall deface, 
injure, knock down or remove any sign posted as provided in §§ 136-30 and 
136-31 shall be guilty of a misdemeanor. (1927, c. 148, s. 57.) 


§ 136-33.1. Signs for protection of cattle.——Upon written request of 
any owner of more than five head of cattle, the State Highway Commission shall 
erect appropriate and adequate signs on any road or highway under the control 
of the State Highway Commission, such signs to be so worded, designed and lo- 
cated as to give adequate warning of the presence and crossing of cattle. Such 
signs shall be located at points agreed upon by the owner and the State Highway 
Commission at points selected to give reasonable warning of places customarily 
or frequently used by the cattle of said owner to cross said road or highway, and 
no one owner shall be entitled to demand the placing of signs at more than one 
point on a single or abutting tracts of land. (1949, c. 812; 1957, c. 65, s. 11.) 

Editor’s Note—The 1957 amendment for “State Highway and Public Works 
substituted “State Highway Commission’ Commission.” 


§ 136-33.2. Signs marking beginning and ending of speed zones.— 
Whenever speed zones are established by an agency of the State having au- 
thority to establish such speed zones, there shall be erected or posted a sign of 
adequate size at the beginning point of such speed zone designating the zone and 
the speed limit to be observed therein, and there shall be erected or posted at the 
end of such speed zone an adequate sign indicating the end of such speed zone 
which sign shall also indicate such different speed limit as may then be observed. 

At least six hundred (600) feet in advance of the beginning of any speed zone 
established by any agency of the State authorized to establish the same, there shall 
be erected a sign of adequate size which shall bear the legend “Reduce Speed 


Ahéad: (1955, c, 047.) 


§ 136-34. State Highway Commission authorized to furnish road 
equipment to municipalities. — The State Highway Commission is hereby 
authorized to furnish municipalities road maintenance equipment to aid such 
municipalities in the maintenance of streets for which no State highway funds 
are provided, upon such rental agreement as may be agreed upon by the State 
Highway Commission and the said municipality. Such rental, however, is to be 
at least equal to the cost of operation, plus wear and tear on such equipment; 
and the State Highway Commission shall not be required to furnish equipment 
when to do so would interfere with the maintenance of the streets and highways 
under the control of said Commission. (1941, c. 299; 1957, c. 65, s. 11.) 

Editor’s Note—The 1957 amendment for “State Highway and Public Works 
substituted “State Highway Commission’ Commission.” 


§ 136-35. Co-operation with other states and federal government. 
—It shall also be the duty of the State Highway Commission, where possible, to 
co-operate with the state highway commissions of other states and with the fed- 
eral government in the correlation of roads so as to form a system of intercounty, 
interstate, and national highways. (1915, c.113, s. 12; C."S.,/s) 3584; 193398e: 
1) 2S ea OFC LOSS ol 12) 

Editor’s Note—The 1957 amendment for “State Highway and Public Works 
substituted “State Highway Commission” | Commission.” 


§ 136-36: Repealed by Session Laws 1951, c. 260, s. 4. 


§ 136-37. Basis of apportionment between municipalities; annual 
certification of allocations.—Of such funds as may be appropriated from time 
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to time for the maintenance, repair, improvement, construction, reconstruction or 
widening of highways and streets in cities and towns, one-third shall be appor- 
tioned or allocated as between the several cities and towns by the State High- 
way Commission upon the basis that the population of each city or town bears to 
the total population of all the cities and towns at the last preceding United States 
census, adjusted to take care of any cities or towns incorporated after the taking 
of the last census, and one-third upon the basis that the mileage of streets which 
form a part of the State highway system in all the cities and towns and one-third 
on the basis of relative need as between the various cities and towns as deter- 
mined by the State Highway Commission. Each year before the first day of June 
the State Highway Commission shall certify an accurate account of such alloca- 
highs Loueach icity, OF towiiael O41 AC 517,480 25° 195 e360 7119975. c% Oo; .sa1d:) 

Cross Reference.—As to estimate of justed to take care of any cities or towns 
population authorizing participation in incorporated after the taking of the last 
State-collected funds, see § 160-4.1. census.” 

Editor’s Note.—This section, which was The 1957 amendment substituted “State 
repealed by Session Laws 1951, c. 260, s. 4, Highway Commission” for “State High- 
was apparently reinstated by the 1951 way and Public Works Commission.” 
amendment, which inserted the words “ad- 


8§ 136-38 to 136-41: Repealed by Session Laws 1951, c. 260, s. 4. 


§ 136-41.1. Maintenance, etc., of municipal streets which form 
part of State highway system.—From and after July 1, 1951, all streets 
within municipalities which now or hereafter may form a part of the State high- 
way system shall be maintained, repaired, improved, widened, constructed and 
reconstructed by the State Highway Commission, to the same extent and in the 
same manner as is done on roads and highways of like nature outside the corpo- 
rate limits and the costs of such activities shall be paid from the State Highway 
and Public Works Fund: Provided, that municipalities shall be required to pro- 
vide twenty per cent of the cost of acquisition of right of way for new streets or 
for relocating or widening old streets except where the federal government may 
pay as much as ninety per cent of the total cost of the highway under the provi- 
sions of any applicable federal statute: Provided, further, that when the State 
Highway Commission shall determine from a thorough engineering and traffic 
study and investigation that a by-pass is needed to carry a heavily traveled and 
congested highway around a city or town, and that the construction of such a 
highway link or by-pass is justified by the traffic needs of said highway, and when 
it appears from such engineering study and investigation that the topography of 
the surrounding country is such as to make the construction of such a by-pass 
impossible or so extremely expensive that it would be more economical to con- 
struct such a highway through such city or town even if the type of construction 
required would mean carrying such highway through such city or town on ele- 
vated viaduct or some other similar type of construction, with no or very limited 
right of access from the streets of the city or town to said highway, then and only 
in such event the municipality may be relieved of its obligation to pay twenty per 
cent of the costs of acquisition of right of way, and the State Highway Commis- 
sion may, upon a formal determination by the Commission, pay the entire right 
of way costs for the construction of such project. The appropriations in the 
Budget Appropriation Bill of 1951-53, the same being chapter 642 of the Ses- 
sion Laws of 1951, for the maintenance of State highways, both within and with- 
out cities and towns, together with any other appropriations for such purposes 
hereafter made, shall be used by the State Highway Commission for the pur- 
poses specified in this section as well as for maintaining other portions of the 
State highway system. Any municipality which is or may be called on to con- 
tribute any part of the cost of acquisition of a right-of-way for any highway shall 
be a proper party in any proceeding in court relating to the acquisition of such 
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right-of-way. 
SallercelOSS)) 
Editor‘s Note——The preamble to Session 
Laws 1951, c. 260, from which §§ 136-41.1 
through 136-41.3 are codified, states: “It is 
the declared policy of the State: 1. That all 
streets in cites and towns which are now, 
or hereafter may be, a part of, continuation 
of, or a connecting link between highways, 
shall be declared a part of the State public 
roads system, and shall be wholly con- 
structed, reconstructed and maintained by 
the State Highway and Public Works 
Commission out of the State highway 
funds. 2. The cost of the construction, re- 
construction and maintenance of all other 
streets in the cities and towns of the State, 
shall be equalized, between the cities, 
towns, and the State, as may be deter- 
mined by the General Assembly. The con- 
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(195 1itcx 260, 5.1m 951) -c:948 worn] pul 955 cms 7 5611957 memos, 


struction and maintenance of such streets 
shall remain under the jurisdiction of the 
cities and towns.” 

The 1955 amendment added the second 
proviso to the first sentence. 

The first 1957 amendment substituted 
“State Highway Commission” for “State 
Highway and Public Works Commission.” 
The second 1957 amendment changed the 
obligation of a municipality to pay the 
costs of acquisition of right of way from 
one-third to twenty per cent. The amend- 
ment also inserted the exception clause 
in the first proviso and added the last sen- 
tence. 

The correct name of the Fund men- 
tioned in this section is “State Highway 
Fund.” See §§ 105-436, 136-16. 


136-41.2. Appropriation to municipalities; allocation of funds.— 
In addition to the amounts to be expended under the preceding section, there is 
hereby annually appropriated out of the State Highway and Public Works Fund 
a sum equal to the amount that was produced during the preceding fiscal year 
by % of one-cent tax on each gallon of motor fuel taxed by §§ 105-434 and 
105-435, to be allocated in cash on or before October first each year after March 
15, 1951, to the cities and towns of the State in accordance with the following 
formula : 

One-half of said fund shall be distributed among the several eligible munici- 
palities of the State in the percentage proportion that the population of each eli- 
gible municipality bears to the total population of all eligible municipalities as 
indicated by the latest certified federal decennial census, and one-half of said 
fund shall be distributed among the several eligible municipalities of the State in 
the percentage proportion that the mileage of public streets in each eligible mu- 
nicipality which do not form a part of the highway system bears to the total mile- 
age of public streets in all eligible municipalities which do not constitute a part 
of the State highway system. 

No municipality shall be eligible to receive funds under §8§ 136-41.1 and 
136-41.2 unless it has within the four-year period next preceding the annual allo- 
cation of funds conducted an election for the purpose of electing municipal offi- 
cials and currently imposes an ad valorem tax or provides other funds for the 
general operating expenses of the municipality. It shall be the duty of the mayor 
of each municipality to report to the State Highway Commission such infor- 
mation as it may request for its guidance in determining the eligibility of each 
municipality to receive funds by virtue of §§ 136-41.1 and 136-41.2 and in de- 
termining the amount of allocation to which each is entitled. Upon failure of 
any municipality to make such report within the time prescribed by the State 
Highway Commission, the State Highway Commission may disregard such de- 
faulting unit in making said allotment. 

The funds to be allocated under this section shall be paid in cash to the various 
eligible municipalities on or before October 1 each year after March 15, 1951. 
Provided that eligible municipalities are authorized within the discretion of their 
governing bodies to enter into contracts for the purpose of maintenance, repair, 
construction, reconstruction, widening, or improving streets of such municipalities 
at any time after January 1 of any calendar year in total amounts not to exceed 
ninety per cent (90%) of the amount received by such municipality during the 
preceding fiscal year, in anticipation of the receipt of funds under this section 
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during the next fiscal year, to be paid for out of such funds when received. 

No allocation to cities and towns shall be made under the provisions of this 
section from the one cent per gallon additional tax on gasoline imposed by chap- 
ter 1250 of the Session Laws of 1949, unless and until said additional one cent 
per gallon gasoline tax produces funds which are not needed for or committed 
by said chapter 1250 of the Session Laws of 1949, to the payment of the princi- 
pal of or the interest on the secondary road bonds issued pursuant to the provi- 
sions of said chapter 1250 of the Session Laws of 1949. The State Highway 
Commission is hereby authorized to withhold each year an amount not to ex- 
ceed 1% of the total amount appropriated in § 136-41.1 for the purpose of cor- 
recting errors in allocations: Provided, that the amount so withheld and not 
used for correcting errors will be carried over and added to the amount to be 
allocated for the following year. 

The word “street”? as used in this section is hereby defined as any public road 
maintained by a municipality and open to use by the general public, and having an 
average width of not less than sixteen (16) feet. In order to obtain the neces- 
sary information to distribute the funds herein allocated, the State Highway 
Commission may require that each municipality eligible to receive funds under 
$§ 136-41.1 and 136-41.2 submit to it a statement, certified by a registered engi- 
neer or surveyor of the total number of miles of streets in such municipality. 
The State Highway Commission may in its discretion require the certification 
Or cuilerre on a biennial’basisa(1951)1¢2260;;s2Z2; 1951)'c! 948, ssyZ,' 3.71953, 
emi 2 fet 195758 C205, lle) 


Local Modification—Henderson: 1957, The 1957 amendment substituted “State 
Can Sik Highway Commission” for “State High- 

Cross Reference—As to estimate of way and Public Works Commission.” 
population authorizing participation in The correct name of the Fund men- 
State-collected funds, see § 160-4.1. tioned in this section is “State Highway 


Editor’s Note—The 1953 amendment Fund.” See §§ 105-436, 136-16. 
added the proviso to the fourth paragraph. 


§ 136-41.3. Use of funds; records and annual statement; contracts 
for maintenance, etc., of streets.—The funds allocated to cities and towns 
under the provisions of § 136-41.2 shall be expended by said cities and towns 
only for the purpose of maintaining, repairing, constructing, reconstructing or 
widening of any street or public thoroughfare including bridges, drainage, curb 
and gutter, and other necessary appurtenances within the corporate limits of the 
municipality or for meeting the municipality’s proportionate share of assess- 
ments levied for such purposes. 

Each municipality receiving funds by virtue of §§ 136-41.1 and 136-41.2 shall 
maintain a separate record of accounts indicating in detail all receipts and ex- 
penditures of such funds. It shall be unlawful for any municipal employee or 
member of any governing body to authorize, direct, or permit the expenditure of 
any funds accruing to any municipality by virtue of §$ 136-41.1 and 136-41.2 
for any purpose not herein authorized. Any member of any governing body or 
municipal employee shall be personally lable for any unauthorized expenditures. 
On or before the first day of August each year, the treasurer, auditor, or other 
responsible official of each municipality receiving funds by virtue of §8§ 136-41.1 
and 136-41.2 shall file a statement under oath with the chairman of the State 
Highway Commission showing in detail the expenditure of funds received by 
virtue of §§ 136-41.1 and 136-41.2 during the preceding year and the balance on 
hand. 

In the discretion of the local governing body of each municipality receiving 
funds by virtue of §§ 136-41.1 and 136-41.2 it may contract with the State High- 
way Commission to do the work of maintenance, repair, construction, recon- 
struction, widening or improving the streets in such municipality; or it may let 
contracts in the usual manner as prescribed by the General Statutes to private 
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contractors for the performance of said street work; or may undertake the work 
by force account. The State Highway Commission within its discretion is here- 
by authorized to enter into contracts with municipalities for the purpose of main- 
tenance, repair, construction, reconstruction, widening or improving streets of 
municipalities. And the State Highway Commission in its discretion may con- 
tract with any city or town which it deems qualified and equipped so to do that 
the city or town shall do the work of maintaining, repairing, improving, con- 
structing, reconstructing, or widening such of its streets as form a part of the 
State highway system. 

In the case of each eligible municipality having a population of less than 5,000 
as defined in G. S$. 136-41.2, the State Highway Commission shall upon the re- 
quest of such municipality made by official action of its governing body, on or 
prior to June 1, 1953, or June 1 in any year thereafter, for the fiscal year begin- 
ning July 1, 1953, and for the years thereafter do such street construction, main- 
tenance, or improvement on non-system streets as the town may request within 
the limits of the current or accrued payments made to the municipality under the 
provisions of G. S. 136-41.2. 

In computing the costs, the Commission may use the same rates for equipment, 
rental, labor, materials, supervision, engineering and other items, which the Com- 
mission uses in making charges to one of its own department or against its own 
department, or the Commission may employ a contractor to do the work, in which 
case the charges will be the contract cost plus engineering and inspection. The 
municipality is to specify the location, extent, and type of the work to be done, and 
shall provide the necessary rights of way, authorization for the removal of such 
items as poles, trees, water and sewer lines as may be necessary, holding the Com- 
mission free from any claim by virtue of such items of cost and from such dam- 
age or claims as may arise therefrom except from negligence on the part of the 
Commission, its agents, or employees. 

If a municipality elects to bring itself under the provisions of the two preceding 
paragraphs, it shall enter into a two-year contract with the State Highway Com- 
mission and if it desires to dissolve the contract at the end of any two-year 
period it shall notify the State Highway Commission of its desire to terminate 
said contract on or before April lst of the year in which such contract shall ex- 
pire; otherwise, said contract shall continue for an additional two-year period, 
and if the municipality elects to bring itself under the provisions of the two pre- 
ceding paragraphs and thereafter fails to pay its account to the Commission for 
the fiscal year ending June 30th, by August 1 following the fiscal year, then the 
Commission shall apply the said municipality’s allocation under G. S$. 136-41.2 
to this account until said account is paid and the Commission shall not be obli- 
gated to do any further work provided for in the two preceding paragraphs until 
such account is paid. 

Section 143-129 of the General Statutes relating to the procedure for letting of 
public contracts shall not be applicable to contracts undertaken by any munici- 
pality with the State Highway Commission in accordance with the provisions of 
the three preceding paragraphs. (1951, c. 260, s. 3; 1951, c. 948, s. 4; 1953, c. 
OAL OS7 MeMOo ~ se lle) 


Editor’s Note—vThe 1953 amendment The 1957 amendment substituted “State 
added the last four paragraphs in this sec- Highway Commission” for “State High- 
tion. way and Public Works Commission.” 


§ 186-42. Markers on highway; co-operation of Commission.—The 
State Highway Commission is hereby authorized to co-operate with the State 
Department of Archives and History in marking historic spots along the State 
highways./(1927; c. 226, s.'1;/1933,'c,.172,'s. 17-1943, ¢. 237; 1957), C105), sie 

Editor’s Note—By virtue of Session mission.” 
Laws 1943, c. 237, the “State Department The 1957 amendment substituted “State 
of Archives and History” has been substi- Highway Commission” for “State High- 
tuted for “North Carolina Historical Com- way and Public Works Commission.” 
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§ 136-43. Historical marker program.—The State Highway Commis- 
sion is hereby authorized to expend not more than ten thousand dollars 
($10,000.00) a year for the purpose of purchasing historical markers, to be 
erected by the State Highway Commission on sites selected by the State De- 
partment of Archives and History which Department shall also prepare the in- 
scriptions and deliver the completed markers to the State Highway Commission. 
This expenditure is hereby declared to be a valid expenditure of State highway 
maintenance funds. No provision in this section shall be construed to prevent 
the expenditure of any federal highway funds that may be available for this pur- 
aoa C1935, CR IO A M1945 ce 07-21951, C7065 1955mc ot gush 2211957, C065, 
Seal ip 

Editor’s Note—The 1955 amendment, 
effective July 1, 1955, rewrote this section. 

The 1957 amendment substituted ‘State 


Highway Commission” for “State High- 
way and Public Works Commission.” 


§ 136-44, Maintenance of grounds at home of Nathaniel Macon and 
grave of Anne Carter Lee.—The Highway Commission is hereby authorized 
and directed through the highway supervisor of the Warren County District, to 
clean off and keep clean the premises and grounds at the old home of Nathaniel 
Macon, known as “Buck Springs,’ which are owned by the county of Warren, 
and also to look after the care and keeping the grounds surrounding the grave of 
Miss Anne Carter Lee, daughter of General Robert E. Lee, in Warren County. 
(UES ies, oteys WEY pat cok ote ce til.) 

Editor’s Note——The 1957 amendment 
substituted “Highway Commission” for 


“Highway and Public Works Commis- 


sion.” 


ARTICLE 3. 
State Highway System. 
Part. 1. Highway System. 


§ 136-45. General purpose of law; control, repair and maintenance 
of highways.—The general purpose of the laws creating the State Highway 
Commission is that said Commission shall take over, establish, construct, and 
maintain a State-wide system of hard-surfaced and other dependable highways 
running to all county seats, and to all principal towns, State parks, and principal 
State institutions, and linking up with state highways of adjoining states and 
with national highways into national forest reserves by the most practical 
routes, with special view of development of agriculture, commercial and natural 
resources of the State, and for the further purpose of permitting the State to as- 
sume control of the State highways, repair, construct, and reconstruct and main- 
tain said highways at the expense of the entire State, and to relieve the counties 
smOmelicsnandutowiusry Or the. otate,;oimciisaburden,  (1LO7I cc, 2s. 2; C. 5., Ss. 
3846(a) ; 1943, c. 410; 1957, c. 65, s. 11.) 


Editor’s Note. — The 1943 amendment 
rewrote the first part of this section. 

The 1957 amendment substituted “State 
Highway Commission” for “State High- 
way and Public Works Commission.” 

The statutes in Parts 1 and 2 of this 
article reflect the growth and culmination 
of general State control of the public 
roads, and must be read in this light. Sec- 
tions 136-45 through 136-47 are codified 
from the act which authorized the State 
Highway System of 1921—the first im- 
portant step. Sections 136-48 through 136- 
50, enacted in 1927, and repealed by 1943, 


c. 410, authorized an extension of this Sys- 
tem. Sections 136-51 through 136-53 au- 
thorized the assumption of control by the 
State of the county public roads. Public 
Laws 1933, c. 172, s. 32, changed “State 
Highway Commission” to “State Highway 
and Public Works Commission.” 

As to the general policy of the State as 
to highway, see Young v. Board, 190 N. C. 
52 leSmo. i 401 (1925). 

Laws Repealed. — Former §§ 3580-3593 
of the Consolidated Statutes were repealed 
by this article insofar as the former con- 
flicted with the latter and under the latter 
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power is conferred on the State Highway 
Commission to take over county highways 
as a part of the highway system upon such 
terms and agreements with the county 
commissioners as may be made by them 
as authorized by the article. Lassiter v. 
Board, 188 N. C. 379, 124 S. E. 738 (1924). 

Statutes Construed in Pari Materia. — 
The statute relating to the creation, main- 
tenance, etc., of a State-wide system of 
public roads, and the amendatory act pro- 
viding for the taking over of county high- 
ways for State maintenance are to be con- 
strued together in pari materia. Board of 
Com’rs v. State Highway Comm., 195 N. 
C. 26, 141 S. E. 539 (1928). 

The purpose of the act of 1921 was to 
encourage co-operation between the High- 
way Commission and the county author- 
ities. Young v. Board, 190 N. C. 52, 128 
S. E. 401 (1925). 

The Highway Commission Is an Ad- 
ministrative Body. — Cameron vy. State 
Highway Comm., 188 N. C. 84, 123 S. E. 
465 (1924). 

Broad Discretion Given. — This section 
and § 136-18, subdivision (2), give broad 
discretionary powers to the State Highway 
Commission in establishing, altering and 
changing the route of county roads that 
are or are proposed to be absorbed in the 
State highway system of public roads. 
Road Comm. v. State Highway Comm., 
188 N.C. S6s815. E2886 (1923). 

Control of Discretion as to Change of 
Highway.—The State Highway Commis- 
sion, neither by contract nor otherwise, 
can be controlled beforehand in the exer- 
cise of its discretion, conferred on it by 
statute, as to the change of location of a 
public highway. Johnson v. Board, 192 N. 
CSET GIS5Ss 0 61s 101926)! 

Change of Route as Violating Rights of 
Owners.—Those who have acquired prop- 
erty along the “proposed” route, as shown 
in connection with the consideration by 
the legislature of the bill which became 
enacted into what is now this article, acted 
with implied notice of the powers con- 
ferred upon the Commission in changing 
the route, and cannot maintain the posi- 
tion that they have been deprived of the 
due-process-of-law provision in the Con- 
stitution, whether of a vested right or 
otherwise. Cameron v. State Highway 
Comm., 188 N. C. 84, 123 S. E. 465 (1924). 

Liability of Commission for Torts, etc. 
—The State Highway Commission is an 
unincorporated agency of the State to per- 
form specific duties in relation to the 
highways of the State and is not liable in 
damages for the torts of its subagencies 
and an action may not be maintained 
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against it or a county acting thereunder in 
trespassing upon the lands of a private 
owner, or for the faulty construction of its 
drains, or the taking of a part of the lands 
of such owner for the use of the highway, 
the remedy prescribed by the statute be- 
ing exclusive. Latham v. State Highway 
Comm., 191 N. C. 141, 131 S. E. 385 (1926). 

Liability for Defects in Highway. — 
Counties in North Carolina are not liable 
for damage resulting from defective con- 
dition of their highways, being political 
agencies of the State; nor are county com- 
missioners individually liable, unless they 
acted corruptly or of malice. Thompson 
Caldwell Const. Co. v. Young, 294 F. 145 


(1923). 
Power of County Commissioners and 
Highway Commission to Contract. — The 


boards of county commissioners and the 
State Highway Commission are vested 
with powers to enter into contracts and 
agreements for the construction of roads 
forming a part of the State highway sys- 
fem. Younes) ve boarde 190 Ni @ape ames 
S. E401) (1925): : 

Actions in Regard to Condemnation, — 
The State Highway Commission is an un- 
incorporated agency of the State, charged 
with the duty of exercising certain govern- 
mental functions, and like the State may 
only be sued by a citizen when authority 
is granted by the General Assembly, and 
the methods prescribed for the entertain- 
ment of such an action are exclusive. 
While the various acts creating the State 
Highway Commission and prescribing its 
powers and duties do not declare in so 
many words that it may “sue and be sued,” 
it sufficiently appears from the language of 
the statutes that in the matter of condem- 
nation of land for highway purposes, and 
with respect to the method of arriving at 
compensation therefor, right of action lies 
in the manner set out by the statutes, and 
the procedure prescribed is open to the 
property owner as well as to the Highway 
Commission. Yancey v. North Carolina 
State Highway, etc., Comm., 222 N. C. 
106, 22 S. E. (2d) 256 (1942). 

Injunction. — The action of the State 
Highway Commission in building the 
highways and bridges of the State is of 
public interest and equity will not enjoin 
them in this work when injury by flooding 
lands may probably result in the future, 
there being an adequate remedy at law. 
Greenville v. State Highway Comm., 196 
N.C. 226,5145.8.) E,. 315 (1928). 

Cited in Parker v. State Highway 
Comms/)195. NiC. 783; 143 2S .3 eee 
(1928). 
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§ 136-46. Establishment of system of State highways; work lead- 
ing to hard-surfaced construction.—The purpose and intent of chapter two 
of the Public Laws of 1921 is to establish a system of State highways for the State 
hard-surfacing said highways as rapidly as possible, and maintaining the entire 
system of said highways in the most approved manner as outlined in that act. 
Work on the various links in the State highway system shall be of such a character 
as will lead to ultimate hard-surfaced construction as rapidly as money, labor, and 
materials will permit, and to a State system of durable hard-surfaced, all-weather 
roads, connecting the various county seats, principal towns, and cities. (1921, c. 
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§ 136-47. Routes and maps; objections; changes.—The designation of 
all roads comprising the State highway system as proposed by the State Highway 
Commission shall be mapped, and there shall be publicly posted at the court- 
house door in every county in the State a map of all the roads in such county in 
the State system, and the board of county commissioners or county road-govern- 
ing body of each county, or street governing body of each city or town in 
the State shall be notified of the routes that are to be selected and made a part of 
the State system of highways; and if no objection of protest is made by the board 
of county commissioners of the county, road-governing body of any county, or 
street-governing body of any city or town in the State within sixty days after the 
notification before mentioned, then and in that case the said roads or streets, to 
which no objections are made, shall be and constitute links or parts of the State 
highway system. If any objections are made by the board of county commis- 
sioners or county road-governing body of any county or street-governing body of 
the city or town, the whole matter shall be heard and determined by the State 
Highway Commission in session, under such rules and regulations as may be 
laid down by the Commission, notice of the time and place of hearing to be given 
by the Commission at the courthouse door in the county, and in some news- 
paper published in the county, at least ten days prior to the hearing, and the de- 
cision of the Commission shall be final. A map showing the proposed roads to 
constitute the State highway system is attached to chapter two of the Public 
Laws of one thousand nine hundred and twenty-one and made a part hereof. 
The roads so shown can be changed, altered, added to or discontinued by the 
Commission: Provided, no roads shall be changed, altered or discontinued 
so as to disconnect county seats, principal towns, State or national parks or forest 
reserves, principal State institutions, and highway systems of other states. The 
rights of way to all roads taken over under this section shall be not less than thirty 
(30) feet: Provided, that no toll road shall be taken over under this section unless 
by agreement or condemnation as herein provided. (1921, c. 2, 5.7: C. S., s. 


DS eAOMC eel O50, Crt /72,1S) 1/4 smecme One OS/ SC Oo sr tLe) 


Editor’s Note. — The 1957 amendment 
substituted “State Highway Commission” 
for “State Highway and Public Works 
Commission.” 

The effect of the decisions cited below 
was modified by §§ 136-54 through 136-59. 

Section Construed with § 136-18. — Sec- 
tion 136-18 giving the Commission broad 
and comprehensive discretionary powers 
in the adoption of routes, should be con- 
strued in pari materia with this section, 
which limits the discretion conferred in 
the former section, among other things, 
in respect to routes between “county 
seats, principal towns, etc.,” according to 
a map referred to; and as to those matters 
particularly mentioned in this section the 


discretion was taken away from the Com- 
mission by express statutory provision. 
Cameron v. State Highway Comm., 188 
NG.) 845 123.5. 0K. 465)°(1924). 

Power to Change Route. — Where the 
Commission, in pursuance of § 136-47 
have, as required, posted at the courthouse 
door of a county a map showing the pro- 
posed route, and the county roads to be 
taken, the limitation of sixty days ex- 
pressed in the statute is upon the time al- 
lowed the county to object; and a subse- 
quent change made by the State Highway 
Commission in the proposed route prior 
to the time of building the highway is not 
reviewable by the court in the absence of 
an abuse by the Commission of the dis- 


443 


§ 136-48 


cretionary power conferred on it by the 
statute. Road Comm. v. State Highway 
Comm., 185 N. C. 56, 115 S. E. 886. (1923). 

The map referred to in this section as a 
“proposed” route of the State highway 
system, by placing certain towns along its 
proposed route, does not affect the discre- 
tionary authority of the Highway Com- 
mission in locating the highway between 
county seats, or prevent the Commission 
from changing the route from them, but 
its determination is reviewable by the 
courts as a mixed question of law and fact, 
whether the change decided upon goes by 
the principal towns as required by the 
statute. Cameron v. State Highway 
Comm, 188 N. C.84) 123°S: Be 465 (1924). 

Same—After Vote Taken by County.— 
Where the State Highway Commission 
has taken over a certain public road with- 
in a county, as a link in the State system 
of public highways, and the county in 
which it is situate has contracted to loan 
the State Commission a certain amount of 
money to be expended on its improvement, 
subject to approval of the voters in issuing 
bonds for the purpose, and there is noth- 
ing in the contract that would require the 
route of the existing road to continue as 
it then was laid out, the discretionary 
power vested in the State Highway Com- 
mission as to changing the route, vesting 
in them by statute, will not be interfered 
with by the courts, at the suit of the tax- 
payers residing in a corporated or unin- 
corporated town, contending that they 
would not have voted for the bond issue 
except upon representation made to them 
that the then existing route would not 
be changed. Johnson v. Board, 192 N. C. 
HOLS ol ols) (Gl926)). 

Presumption as to Posting of Map.—lIt 
is presumed on appeal, when the record is 
silent in relation thereto, that the Com- 
mission made publication of the proposed 
adoption of a link in the State highway 
system, by posting the map thereof at the 


Cu. 136. Roaps AND HiGHwAyYs—HIGHWAY SYSTEM 


§ 136-51 


county seat, etc., as the law requires. New- 
ton v. State Highway Comm., 194 N. C. 
159,,138-S. E7601) G9Sz 

Change from Route Finally Adopted.— 
The Commission is not authorized by stat- 
ute to make an entire change of route in 
its system of State highway between 
county seats from one that it has finally 
adopted. Newton v. State Highway 
Comm., 194 N. C. 159, 138 S. E. 601 (1927), 
citing Carlyle v. Highway Commission, 193 
IN, (Cs SG; 180. S, 12. Gill (ORR). 

But the power of the Commission to 
slightly or immaterially vary the location 
of the highway in question is not at an 
end until its final acceptance thereof. 
Smith v. State Highway Comm., 194 N. C. 
333, 139 S. E. 606 (1927), approving New- 
ton v. State Highway Comm., 194 N. C. 
159 ee 3 Seon ar OU (1927). 

Enjoining Unauthorized Change. — An 
injunction will lie against the State High- 
way Commission from proceedings to 
make a change in a link of the State sys- 
tem of public highway unauthorized by 
the statute. Newton v. State Highway 
Comm., 9194 No” ©. 159, 1387S. Beaoas 
(1927). 

Effect of Finding of Trial Court on Ap- 
peal. — A finding by the trial judge that 
an entire change of route in a link of high- 
ways connecting two county seats was 
only temporary is not binding upon the 
Supreme Court on appeal when as a mat- 


ter of law, upon the evidence, it is conclu- 


sively made otherwise to appear. Newton 
v. State Highway Comm., 194 N. C. 159, 
138 S. E. 661 (1927). 

Failure to Protest Location—Upon the 
failure of any principal town along the 
proposed route to object thereto, it is not 
a proper or necessary party to the pro- 
ceedings, and the trial court may refuse its 
motion to be made a party. Newton v. 
State Highway Comm., 194 N. C. .159, 
138 SF. 601 (1927). 


8§ 136-48 to 1386-50: Repealed by Session Laws 1943, c. 410. 


Part 2. County Public Roads Incorporated into State Highway System. 


§ 136-51. Maintenance of county public roads vested in State High- 
way Commission.—From and after July first, one thousand nine hundred and 
thirty-one, the exclusive control and management and responsibility for all pub- 
lic roads in the several counties shall be vested in the State Highway Commission 
as hereinafter provided, and all county, district, and township highway or road 
commissioners, by whatever name designated, and whether created under public, 
public-local, or private acts, shall be abolished: 

Provided, that for the purpose of providing for the payment of any bonded or 
other indebtedness, and for the interest thereon, that may be outstanding as an 
obligation of any county, district, or township commission herein abolished, the 
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boards of county commissioners of the respective counties are hereby constituted 
fiscal agents, and are vested with authority and it shall be their duty to levy such 
taxes on the taxable propery or persons within the respective county, district, 
or township by or for which said bonds or other indebtedness were issued or in- 
curred and as are now authorized by law to the extent that the same may be nec- 
essary to provide for the payment of such obligations; and the respective commis- 
sions herein abolished shall on or before July first, one thousand nine hundred 
and thirty-one, turn over to said boards of county commissioners any moneys on 
hand or evidences of indebtedness properly applicable to the discharge of any such 
indebtedness (except such moneys as are mentioned in paragraph (a) above) ; 
and all uncollected special road taxes shall be payable to said boards of county 
commissioners, and the portion of said taxes applicable to indebtedness shall be 
applied by said commissioners to said indebtedness, or invested in a sinking fund 
according to law. All that portion of said taxes or other funds coming into the 
hands of said county commissioners and properly applicable to the maintenance or 
improvement of the public roads of the county shall be held by them as a special 
road fund and disbursed upon proper orders of the Commission. 

Provided, further, that in order to fully carry out the provisions of this section 
the respective boards of county commissioners are vested with full authority to 
prosecute all suitable legal actions. (1931, c. 145, ‘s. 7; 1933, c. 172, s. 17; 1957, 
©, epee 


Editor’s Note. — In bringing forward 
Public’Acts 1931, c) 145, s. 7, to appear as 
this section of the General Statutes, the 
paragraph formerly designated as subsec- 
tion (a) was omitted, but the reference to 
it in the present second paragraph of the 
section was retained. 

The 1957 amendment substituted “State 
Highway Commission” for “State High- 
way and Public Works Commission.” 

Jurisdiction Over Cartway Proceedings. 


withdraw from the board of commission- 
ers of Buncombe County jurisdiction over 
cartway proceedings instituted under the 
DWHOVISTONCMIO LMC HIS 2 CECE Cm TI DaEBOcal 
Laws of 1923. Merrell v. Jenkins, 242 N. 
Cy 686; 8905. Ho @d)) 242 (1935): 

Cited in In re Edwards, 206 N. C. 549, 
174 S. E. 505 (1934); Grady v. Grady, 209 
N. C. 749, 184 S. E. 512 (1936); Cahoon v. 
Roughton, 215 N. C. 116, 1 S. E. (2d) 362 
(1939); Moore v. Clark, 235 N. C. 364, 


——The Act of 1931 incorporated in this 70 S. E. (2d) 182 (1952). 
section discloses no legislative intent to 

§ 136-52. Eminent domain with respect to county roads.—To the end 
that the State Highway Commission may the better take over the maintenance 
and improvement, reconstruction and construction of the public roads in the 
various counties, together with the bridges and railroad grade crossings thereon, 
and may the better carry out the intent and purposes of § 136-51, the Commission 
is vested, in respect of and to the public roads in the various counties, with the 
same powers of and responsibility of eminent domain as are conferred and im- 
posed upon the Commission in §§ 136-18 and 136-19 in respect of and to the 
State highway system, and the Commission is authorized and empowered to 
adopt rules and regulations governing the use of the various county road systems 
and to promulgate the same. (1931, c. 145, s. 10; 1933, c. 172, s. 17; 1957, c. 
Gor silts) 

Editor’s Note. — The 1957 amendment for 
substituted “State Highway Commission” 


“State Highway and Public Works 
Commission.” 


§ 136-53. Map of county road systems posted; objections.—On or be- 
fore May first, one thousand and nine hundred and thirty-one, the designation 
of all roads comprising the several county road systems as are proposed to be 
taken over for maintenance and improvement by the State Highway Commission 
shall be mapped, and there shall be publicly posted at the courthouse door in each 
county a map of all the roads in such county to be contained in the county road 
system of such county, and the board of county commissioners of such county 
and the street-governing body of each city or town in such county shall be noti- 


445 


§ 136-54 Cu. 136. Roaps anp Hichways—HicHway SysTEM § 136-54 
fied of the roads that are to be selected and to be made a part of the county road 
system of such county. If no objection is made by the board of county commis- 
sioners or the street-governing body of any city or town in such county within 
thirty (30) days after the notification herein provided for, then and in that event 
the roads to which no objections are made shall be and constitute the county road 
system for such county. If objections are made by the board of county commis- 
sioners of the county or the street-governing body of any city or town in the 
county, the Commission shall as soon as practicable send an agent to such county 
who shall take the matter up with the view of adjusting the objections and agree- 
ing with the county commissioners or the street-governing body of any city or 
town. If such agent and the board of county commissioners or the street-govern- 
ing body of any city or town cannot agree, then the whole matter shall be heard 
and determined by the Commission in session under such rules and regulations 
as may be made by the Commission. Notice of the time and place of the hear- 
ing shall be given by the Commission at the courthouse door and in some 
newspaper, if any, published in the county, at least ten days prior to the hearing, 
and the decision of the Commission shall be final. It is the intent and purpose of 
this section that all roads legally established and used as public roads in the various 
counties on March 20, 1931, are to and shall be included in the county road sys- 
tems of the various counties. Maps showing the proposed roads to constitute 
the county road systems in the several counties*have been printed and bound and 
are now on file in the office of the Commission, and are the maps which shall be 
posted. If it shall appear to the Commission prior to the posting of the maps un- 
der this section that any road or roads which should be included in the county road 
systems of any county have been omitted from the map of any county as printed, 
the Commission may change such maps so as to include such road or roads before 


posting. (193 Ftc 4S a soit LOSS Ce 1/2 sat /smtO 57a CeO onns well) 


Editor’s Note. — The 1957 amendment 
substituted “State Highway Commission” 
for “State Highway and Public Works 


Commission.” 
Cited in Speight v. Anderson, 226 N. C. 
492, 39 S. E. (2d) 371 (1946). 


Part. 3. Power to Make Changes in Highway System. 


§ 136-54. Power to make changes.—Subject to the provisions of §8§ 
136-56, 136-57 and 136-60 the State Highway Commission shall be authorized, 
when in its judgment the public good requires it, to change, alter, add to, or 
abandon and substitute new sections for, any portion of the State highway sys- 
tem, as now or hereafter, taken over, maintained and established: Provided, no 
road shall be changed, altered, or abandoned so as to disconnect county seats 
and ‘principal’*towns. (1927, ¢7 46, s)1;°1933%c. 1727's, 17; 1957,)ce 65, emery 


Editor’s Note. — The relation between 
§§ 136-54, 136-55, 136-56, 136-57 and 136-60 
should be noted. Section 136-55 pre- 
scribes a procedure for the change or 
abandonment of portions of the State 
highway system, under which the decision 
of the Commission is final. However, §§ 
136-54 and 136-55 are subject to the pro- 
visions of § 136-56 (requiring the consent 
of the street governing body of a town be- 
fore the number of State highways enter- 
ing certain towns may be reduced); § 136- 
57 (requiring the consent of the road gov- 
erning body of the county if the road in! 
question has been located and constructed 
in accordance with plans and specifications 
prepared by and on file with the Commis- 
sion); and § 136-60 (requiring the consent 
of the county commissioners if the road 


in question was a portion of the county 
road system taken over by the State by 
virtue of §§ 136-51 through 136-53). Thus, 
§§ 136-54 and 136-55 must be read with 
these limitations in mind. 

The 1957 amendment substituted “State 
Highway Commission” for “State High- 
way and Public Works Commission.” 

Validity of Statute—Chapter 46 of Pub- 
lic Laws 1927 was held valid. Parker v. 
State Highway Comm., 195 N. C. 783, 143 
S. E. 871 (1928). 

Elimination of Underpass. — Where the 
State Highway Commission, in the inter- 
est of public safety, builds an overpass and 
relocates a highway to cut out dangerous 
curves and an inadequate underpass, it has 
the authority to order the underpass 
closed, if not by authority expressly con- 
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State. Mosteller v. Southern Ry. Co., 220 
INE (C, Bray al? SS, 18s (RGD a SGIeE Dy. 


ferred then in the exercise of the police 
power by an appropriate agency of the 


§ 136-55. Notice to local road authorities.—Before any road, which is 
being maintained by the State Highway Commission as a part of the State high- 
way system, can be changed, altered, or abandoned, the chairman or his duly 
authorized agent shall notify the road-governing authorities of the county or 
counties in which said change, alteration, or abandonment is proposed, of the 
extent, nature and character of the proposed change, alteration or abandonment, 
and a map showing the old location and the new proposed location shall be posted 
at the courthouse door. If within thirty days after the giving of such notice and 
the posting of such map the road-governing body of such county or the street- 
governing body of any county seat or principal town immediately affected thereby, 
shall protest the proposed change, alteration or abandonment by filing a written 
notice of such protest with the Commission at Raleigh, the Commission shall 
thereupon designate three members of the Commission, one of whom may be the 
chairman, to hear such protest. The place, which shall be within the county, and 
the time of such hearings shall be fixed by the chairman and notice given to the 
protesting parties. Such hearings shall be held publicly and ail persons desiring 
to be heard shall be heard. At the close of such hearing the committee shall 
publicly state their decision. The protesting parties may appeal from such decision 
to the whole Commission and such appeal shall be heard at a regular or duly 
called meeting for this purpose in the city of Raleigh and notice given to the 
appellants. The decision of the whole Commission shall be determined by roll call 
vote duly recorded upon the minutes of the Commission. 

Any county seat or principal town shall be deemed “immediately affected” if 
the proposed change or alteration shall enter or leave said town by streets other 
than those used for such purposes prior to the proposed change. (1927, c. 46, s. 
BemA OS lee 45:51 933) C17 2s Zu 9577 c8 6S, ‘sie 1.) 


Editor’s Note——vThe 1931 amendment in- 
serted the words “as a part of the State 
highway system” near the beginning of 
the first sentence. It struck out the words 
“commissioner of the district in which 
said road is located” formerly appearing in 
the same sentence and inserted in lieu 
thereof “chairman or his duly authorized 
agent.” It also struck out the words “the 
others to be from districts other than that 
from which the protest is filed,’ formerly 


protest” at the end of the second sentence. 

The 1957 amendment substituted “State 
Highway Commission” for “State High- 
way and Public Works Commission.” 

Consent of Unimportant Town.—Where, 
in the exercise of its discretion, the Com- 
mission has made a slight change of an ex- 
isting route, the consent of an unimportant 
town is unnecessary. Yadkin College v. 
State Highway Comm., 194 N. C. 180, 138 
Si ett lie (1027). 


appearing before the phrase “to hear such 


§ 136-55.1. Notice to property owners.—At the time of the notifica- 
tion of the road-governing authorities of the county, or counties, in which there 
is a proposed change, alteration or abandonment of any road, and the posting of 
a map showing the old location and the new proposed location, as provided in 
G. S. 136-55, the State Highway Commission shall notify all known property 
owners whose property will be affected thereby, of said change, alteration or 
abandonment. The said notice shall be in general terms and shall call attention 
to the map which is posted at the courthouse door. This notice shall be sent to 
the property owner by certified mail, return receipt requested, or shall be per- 
sonally delivered. 

The State Highway Commission shall also publish in a newspaper published 
in the county in which said change, alteration or abandonment is proposed, a 
notice setting forth in general terms the proposed change, alteration or abandon- 
ment and calling attention to the map posted at the courthouse door. This notice 
shall be published once a week for four consecutive weeks. If there is no news- 
paper published in said county, then the said notice shall be posted at the court- 
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house door and at four other public places in said county for a period of thirty 
days. 

Compliance with the provisions of this section shall constitute notice to all 
roperty owners affected by the proposed change, alteration or abandonment. 
(19577c. 10633) 

Editor’s Note.—By virtue of § 136-1.1, 
“State Highway Commission” was substi- 


tuted for “State Highway and Public 
Works Commission.” 


§ 136-56. Number of highways entering town not reduced without 
consent.—The number of State highways entering the corporate limits of a 
county seat, principal town, or town in which is located any of the principal State 
institutions, now served by the State highway system, shall not be reduced with- 
out the consent of the street-governing body of said town. (1927, c. 46, s. 3.) 

A town with approximately 100 people Yadkin College v. State Highway Comm., 
and no substantial industries is not a prin- 194 N. C. 180, 138 §. E. 717 (1927). 
cipal town as contemplated in this section. 


§ 136-57. Consent of local road authorities.—No portion of the State 
highway system which has heretofore, or which shall hereafter be located and con- 
structed in accordance with plans and specifications prepared by and on file with 
the State Highway Commission, shall be changed or abandoned without the con- 
sent of the road-governing body of the county in which said road is situated. 
(1927, Co 46, Sa4- 1 O33 cml ese 7 L907 Calc e) 

Editor’s Note. — The 1957 amendment for “State Highway and Public Works 
substituted “State Highway Commission’ Commission.” 


§ 136-58. Confirmation.—All changes in, alterations of, and/or abandon- 
ments of any portion of the State highway system heretofore made by the 
State Highway Commission which are not now the subject of litigation, are here- 
by ratified, approved and confirmed and the newly-established routes are hereby 
made a part of the State highway system as fully and to the same extent as if 
they had appeared upon the map and surveys made and posted by the Commis- 
sion as required in § 136-47 and no action shall hereafter be maintained in any 
court of this State against the Commission on account of such change, alteration 
atid/or abandonment: (1927, ch AGks:.6;.1933) ce 1/2.s, 173519572 ca Oo ene 

Editor’s Note. — The 1957 amendment for “State Highway and Public Works 
substituted “State Highway Commission” Commission.” 


§ 136-59. No court action but by local road authorities.—No action 
shall be maintained in any of the courts of this State against the State Highway 
Commission to determine the location of any State highways or portion thereof, 
by any person, corporation, or municipal corporation, other than the road-govern- 
ing body of the county in which said road is situated, or the county seat or prin- 
cipal town affected, as defined in § 136-55 by any change, alteration or abandon- 
ment, \(1927.¢c.46, 8: /¢ 1933, Cal /2y san (1957 woes wlio) 


Editor’s Note. — The 1957 amendment 
substituted “State Highway Commission” 
for “State Highway and Public Works 
Commission.” 

Discretion Not Reviewable.—It is with- 
in the discretion of the road-governing 
body of a county to object or not to the 
partial change in a road by the Commis- 
-d1 0} JOofqns JOU st UOT}Oe May} pue uUOTS 
view in the courts. And mandamus will 
not lie to control such discretion. Parker 


v. State Highway Comm., 195 N. C. 783, 
JASE Omen ln (O28) 

Decision of Commission Final—The de- 
cision of the State Highway Commission 
upon appeal by the board of commission- 
ers from an adverse decision is final and 
conclusive. Parker v. State Highway 
Comm:, 195 N. C. 783, 143 S.E. 871 G92). 

Cited in Reed v. State Highway, etc., 
Comm." 209) N. C. 648, 184, S.. Hasote 
(1936). 


§ 136-60. Road taken over not to be abandoned without consent of 


county commissioners.—No road, which shall be a part of any county road 
system as the same shall be finally adopted in pursuance of § 136-53, shall be 
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abandoned or materially changed without the consent of the board of county com- 
missioners of the county in which said road is located, except the State High- 
way Commission may be relieved of all responsibility for county roads in areas 
where the federal government acquires exclusive ownership and control. (1931, 
emg 5512-01943. A101 957 768.65, 61112) 


Editor’s Note. — The 1943 amendment The 1957 amendment substituted “State 
added the exception clause at the end of Highway Commission” for “State High- 
the section. way and Public Works Commission.” 


§ 136-61. Plans for secondary roads; duties of State Highway 
Commission and boards of county commissioners. — Plans for additions, 
construction, and maintenance of secondary roads shall be developed as follows: 

(1) The State Highway Commission shall be responsible for establishing 
standards and criteria for additions of roads to the secondary system, 
and for maintenance and construction of secondary roads, and these 
standards and criteria shall be based on the service rendered by the 
roads, and shall be a matter of public record. 

(2) On the basis of the standards and criteria, and on the basis of appro- 
priations made by the General Assembly, the State Highway Com- 
mission shall annually, in advance of the beginning of the fiscal year, 
allocate funds for expenditure by the Highway Department in the 
several counties of the State for secondary road additions, mainte- 
nance, and construction. 

(3) Periodically representatives of the Highway Department shall, on the 
basis of standards and criteria established by the Commission and 
within the allocation of secondary road funds, prepare a plan for the 
secondary roads of each county, making provision for additions to the 
system, maintenance and construction. During the preparation pe- 
riod, these representatives shall meet with and consult the board of 
county commissioners of the county. Following the meeting, the 
board of county commissioners may make written recommendations 
concerning the plan as the members of the board deem advisable, and 
the recommendations shall be followed insofar as they are compatible 
with the standards and criteria established by the State Highway 
Commission and as available funds will permit, having due regard 
for the addition, maintenance, and construction of all existing second- 
ary roads in the county. When it becomes necessary to depart from 
a written recommendation of the board of county commissioners, the 
representatives of the Highway Department shall transmit to the 
board the reasons therefor in writing. Final decisions in all such 
cases shall be the responsibility of the State Highway Commission, 
except that no road shall be added to the system unless it has been 
recommended for addition by the board of county commissioners: 
Provided, that if the State Highway Commission finds it necessary 
to the adequate development of the secondary system to add a road 
to the system without the recommendation of the board of county 
commissioners, it may do so, but the costs incurred shall not be 
charged against the county’s annual allocation of secondary road 
funds nor shall the road be charged against the county in any way. 

(4) When the secondary road plan for each county has finally been com- 
pleted by the representatives of the Highway Department, and ap- 
proved by the Director, a copy of the plan shall be filed with the board 
of county commissioners. The plan shall thereafter be followed un- 
less timely notice of change is given the board of county commis- 
sioners with opportunity for the board to make written recommenda- 
tions concerning the change. At the close of each fiscal year, a re- 
port on expenditures on the secondary roads shall be made by the 
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Director of Highways to the board of county commissioners. (1931, 


Cad45erse15 ; 1933 ncml7 Zs. 


Editor’s Note. — The 1957 amendment 
rewrote this section, which formerly re- 
lated to petition by county commissioners 
to change or abandon roads or build new 
roads. 

Taking Held to Be for Public Purpose. 
—Under this section the county commis- 
sioners petitioned that certain roads in the 
county be taken over as a part of the 
county system. Plaintiff, owner of part of 
the land involved, obtained a temporary in- 
junction prohibiting the taking over of the 
road, claiming the taking was for a private 
and not a public purpose. The court 
found that the taking was for a public 
purpose, and dismissed the action, it ap- 


Ve LO57ACROSNSe On) 


pearing from the pleadings that the pro- 
posed road would give four families access 
to the county seat and that the road would 
constitute a part of a through scenic high- 
way. Reed v. State Highway, etc., Comm., 
209 N. C. 648, 184 S. E. 513 (1936). 

Scenic Value May Be Considered. — In 
taking over a road as a part of the high- 
way system, the scenic value of such road 
and its necessity as a part of the system 
of scenic highways for the public may be 
considered in determining whether taking 
over the road is for a public or private 
purpose. Reed vy. State Highway, etc., 
Comm’. 209) Ne Crn648eeel84 Seto 
(1936). 


§ 136-62. Right of petition. — The citizens of the State shall have the 
right to present petitions to the board of county commissioners, and through the 
board to the Director of Highways, concerning additions to the system and im- 
provement of roads. The board of county commissioners shall receive such peti- 
tions, forwarding them on to the State Highway Commission with their recom- 
mendations. Petitions on hand at the time of the periodic preparation of the 
secondary road plan shall be considered by the representatives of the Highway 
Department in preparation of that plan, with report on action taken by these 
representatives on such petitions to the board of commissioners at the time of 
consultation. The citizens of the State shall at all times have opportunities to 
discuss any aspect of secondary road additions, maintenance, and construction, 
with representatives of the Highway Department in charge of the preparation 
of the secondary road plan, and if not then satisfied opportunity to discuss any 
such aspect with the division engineer, the Director of Highways, and the State 
Highway. Commission. in turn.) (1931,-c., 145,75. 14; 1933, ca1/Z,ts) 173s? 
COS. S74) 

Editor’s Note. — The 1957 amendment 
rewrote this section. 


§ 136-63. Change or abandonment of roads.— The board of county 
commissioners of any county may, on their own motion or on petition of a group 
of citizens, request the Director of Highways to change or abandon any road in 
the secondary system, when in the opinion of the board the best interest of the 
people of the county will be served thereby. The Director shall thereupon make 
inquiry into the proposed change or abandonment, and if in his opinion the pub- 
lic interest demands it, shall make such change or abandonment. If the change 
or abandonment shall affect a road connecting with any street of a city or town, 
the change or abandonment shall not be made until the street-governing body 
of the city or town shall have been duly notified and given opportunity to be 
heard on the question. If not satisfied with the decision of the Director, the 
board of county commissioners or the street-governing body of the city or town 
shall have opportunity to discuss the matter with the State Highway Commis- 
sion. Any request refused by the Director of Highways may be presented 
again upon the expiration of twelve (12) months. (1931, c. 145, s. 15; 1957, 
CROOMS On) 

Editor’s Note. — The 1957 amendment 
rewrote this section. 


§ 136-64. Filing of complaints with Commission; hearing and appeal. 
—In the event of failure to maintain the roads of the State highway system or 
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any county road system in good condition, the board of county commissioners of 
such county may file complaint with the State Highway Commission. When 
any such complaint is filed, the Commission shall at once investigate the same, 
and if the same be well founded, the said Commission shall at once order the 
repair and maintenance of the roads complained of and investigate the negli- 
gence of the persons in charge of the roads so complained of, and if upon investi- 
gation the person in charge of the road complained of be at fault, he may be dis- 
charged from the service of the Commission. The board of commissioners of 
any county, who shall feel aggrieved at the action of the Commission upon com- 
plaint filed, may appeal from the decision of the Commission to the Governor, 
and it shall be the duty of the Governor to adjust the differences between the 
board of county commissioners and the Commission. (1921, c. 2, s. 20; C. S., s. 
Bech lice O3 (ce 145 meee O30) Cel 7 Seal Oost G 0552S.01 14) 


Editor’s Note. — The 1957 amendment for “State Highway and Public Works 
substituted “State Highway Commission” Commission.” 
8§ 136-65, 136-66: Repealed by Session Laws 1943, c. 410. 
ARTICLE 4. 


Neighborhood Roads, Cartways, Church Roads, etc. 


§ 136-67. Neighborhood public roads.—All those portions of the public 
road system of the State which have not been taken over and placed under main- 
tenance or which have been abandoned by the State Highway Commission, but 
which remain open and in general use as a necessary means of ingress to and 
egress from the dwelling house of one or more families, and all those roads that 
have been laid out, constructed, or reconstructed with unemployment relief funds 
under the supervision of the Department of Public Welfare, and all other roads 
or streets or portions of roads or streets whatsoever outside of the boundaries of 
any incorporated city or town in the State which serve a public use and as a 
means of ingress or egress for one or more families, regardless of whether the 
same have ever been a portion of any State or county road system, are hereby de- 
clared to be neighborhood public roads and they shall be subject to all of the 
provisions of §§ 136-68, 136-69 and 136-70 with respect to the alteration, exten- 
sion, or discontinuance thereof, and any interested party is authorized to institute 
such proceeding, and in lieu of personal service with respect to this class of roads, 
notice by publication once a week in any newspaper published in said county, or 
in the event there is no such newspaper, by posting at the courthouse door and 
three other public places, shall be deemed sufficient: Provided, that this definition 
of neighborhood public roads shall not be construed to embrace any street, road 
or driveway that serves an essentially private use, and all those portions and 
segments of old roads, formerly a part of the public road system, which have not 
been taken over and placed under maintenance and which have been abandoned 
by the State Highway Commission and which do not serve as a necessary means 
of ingress to and egress from an occupied dwelling house are hereby specifically 
excluded from the definition of neighborhood public roads, and the owner of the 
land, burdened with such portions and segments of such old roads, is hereby in- 
vested with the easement or right of way for such old roads heretofore existing. 

Upon request of the board of county commissioners of any county, the State 
Highway Commission is permitted, but is not required, to place such neighbor- 
hood public roads as above defined in a passable condition without incorporating 
the same into the State or county system, and without becoming obligated in any 
manner for the permanent maintenance thereof. 

This section shall not authorize the reopening on abandoned roads of any rail- 
road grade crossing that has been closed by order of the State Highway Commis- 
sion in connection with the building of an overhead bridge or underpass to take 
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the place of such grade crossing, (1929, c. 257, s. 1; 1933, ¢. 302; 1941, co 183; 


1940) CulZLogelyove CAOls Stal la) 


Editor’s Note. — The 1949 amendment 
rewrote this section as changed by the 
1941 amendment. 

The 1957 amendment substituted “State 
Highway Commission” for “State High- 
way and Public Works Commission.” 

Purpose of Section. — The purpose of 
this section, defining neighborhood public 
roads, was to bring the designated roads 
within the procedure prescribed in the 
original act, Public Laws 1931, c. 448 (now 
a part of § 136-53). Speight v. Anderson, 
2200 Ne C4923 90S) Lam (2d) es ita e946). 

Section Applies Only to Established 
Easements and Roads.—This section re- 
fers to traveled ways which were at the 
time of the adoption of the 1941 amend- 
ment established easements or roads or 
streets in a legal sense, and it cannot be 
construed to include ways of ingress and 
egress existing by consent of the land- 
owner as a courtesy to a neighbor, nor to 
those adversely used for a time insufficient 
to create an easement. Speight v. Ander- 
SOf, a22GNa eG. 0402 SSO Sati (od ie oy 1 
(1946). 

Easements in Abandoned Roads Re- 
tained for Use by Public.—By this section, 
the easements theretofore owned by the 
State in and to such segments of aban- 
doned road are retained and reserved by 
the State for use by the public, not as 
public highways but as neighborhood pub- 
lic roads. Every segment of public road 
which has been abandoned as a part of 
the State road system coming within the 
terms of the statute is thus, by legislative 
enactment, established as a neighborhood 
public road. Woody v. Barnett, 235 N. C. 
73, 68 S. E. (2d) 810 (1952). 

Road Maintained for Convenience of 
Landowner’s Tenants.—Where all the evi- 
dence tended to show that road was laid 
out and maintained primarily as a conven- 
ience for those who resided on defendants’ 
tracts, no continuous use for a public pur- 
pose was disclosed within the meaning of 
this section. Speight v. Anderson, 226 N. 
Cy 499, 039 5.5 H., (2d) 371) 1946): 

Persons living along a highway which 
had been taken over by the State Highway 
Commission, and subsequently abandoned 
by it, are “interested citizens’ within the 
meaning of this section, and may maintain 
a proceeding to have the road established 
as a “neighborhood public road.’ Grady 
v. Grady, 209 N. C. 749, 184 S. E. 512 
(1936). 

This section merely fixes the status of 
roads abandoned by the State Highway 
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Commission as public roads and does not 
invest any private easement in owners of 
property abutting the abandoned road, 
their right to the continued use of such 
road being the same as that of the public 
generally. Mosteller v. Southern Ry. Co., 
220 N.C. 275/47 Ss BH. (2d) 133.1940, 

Procedure for Establishment or Dis- 
continuance.—The procedure for the es- 
tablishment of a neighborhood public road, 
as well as the procedure to establish dis- 
continuance thereof, is by special proceed- 
ing before the clerk, and although an in- 
terlocutory injunction in connection with 
the proceeding under the statute may 
be issued only by the judge, the superior 
court does not have original jurisdiction 
of the proceeding. Edwards v. Hunter, 
246 N. C. 46, 97 S. E. (2d) 463 (1957). 

Use of Word “Declare” in Petition.— 
Where the petitioners seek to obtain a 
judicial declaration of the existence of 
those facts which are necessary to bring 
the road in question within the definition 
contained in this section, so as to procure 
the establishment thereof as a neighbor- 
hood public road as a matter of public 
record, they do not invoke the provisions 
of the Declaratory Judgment Act, by the 
use of the word “declare,” and the clerk 
of the superior court has jurisdiction over 
the proceeding. Woody v. Barnett, 235 N. 
CHS RHS.o eH (ed) 810 9oo9. 

What Constitutes Abandonment.— 
Where the State Highway Commission, in 
the interest of public safety, builds an 
overpass and relocates a short section of 
the road in order to cut out dangerous 
curves and an inadequate underpass, and 
thereafter tears up the section of old road 
lying on one side of the underpass, the 
ShOLteSeCHOl OLN Olds) Load mnicueTOUmEa 
highway abandoned by the Commission 
which remains open and in general use by 
the public within the purview of this sec- 
tion and does not become a public road. 
Mosteller v. Southern Ry. Co., 220 N. C. 
275, 17 S. E. (2d) 133 (1941). 

Allegations Insufficient to Bring Road 
in Question within Definition of This Sec- 
tion.—See Clinard v. Lambeth, 234 N. C. 
410, 67 S. BE. (2d) 452 (1951); Edwards 
v. Hunter, 246 N. C. 46, 97 S. E. (2d) 463 
(1957). 

Use of Abandoned Way.—Where plain- 
tiff’s allegations and evidence tended to 
show that the alleged public way to an old 
wharf had been abandoned by the High- 
way Commission when it took over the 
county roads, and that plaintiffs did not 
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reside along the alleged public road, and 
that it was not necessary to them as a way 
of egress and ingress to their homes, but 
they used same in getting to the old wharf 
to their boats for hunting and fishing par- 
ties, they failed to establish their right to 
the use of the passway as a neighborhood 
public road. Cahoon v. Roughton, 215 N. 
C. 116, 1 S. EB. (2d) 362 (1939). 

Question of Discontinuance Raised by 
Special Proceeding. — The question of the 
discontinuance of a road which is a neigh- 
borhood public road, within the meaning 
of this section, must be determined by a 
special proceeding instituted before the 
clerk, and where the question has been 
presented by petition to the board of 
county commissioners the judgment of 
the superior court on appeal dismissing the 
petition is correct, but that part of the 
judgment providing that the road shall re- 
main open is erroneous and will be stricken 
out on further appeal to the Supreme 
Court. In re Edwards, 206 N. C. 549, 174 
S. E. 505 (1934). 

Adjudication of Road as a Neighbor- 
hood Public Road Not Authorized.— 
Where it was controverted whether the 
road in question was used permissively 
as a way to a private cemetery or whether 
it was used by the public under claim of 
right to a community cemetery, petition- 
ers were not entitled to have it adjudicated 
a neighborhood public road solely upon a 
finding by the jury that it was constructed 
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or reconstructed with employment relief 
funds under the supervision of the Depart- 
ment of Public Welfare. Raynor v. Otto- 
way, 231 N. C. 99, 56 S. E. (2d) 28 (1949). 

Testimony that relief funds were used 
under authorization of the Department of 
Public Welfare on a cemetery project and 
that the supervisor in charge of the work, 
upon suggestion of an interested worker, 
had the workers improve the road to the 
cemetery, was held insufficient to establish 
that the reconstruction of the road was au- 
thorized or directed by the Department of 
Public Welfare within the meaning of this 
section. Raynor v. Ottoway, 231 N. C. 99, 
56 S. BE. (2d) 28 (1949). 

Findings Supporting Dismissal of Ac- 
tion. Where an action to have a portion 


of abandoned highway adjudged to be a 


neighborhood public road under this sec- 
tion was submitted to the court under 
agreement of the parties, findings of fact 
by the court, supported by evidence, to 
the effect that the abandoned road was 
not necessary for ingress or egress to any 
dwelling, there having been by-roads con- 
structed giving access to the dwelling in 
question and connecting the schools in- 
volved, and that the abandoned road had 
not remained open and in general use by 
the public, were held to support judgment 
dismissing the action. Woody v. Barnett, 
230) IN. ©, 420, 7 Seis (eh) 79 Gis). 

Stated in Woody v. Barnett, 243 N. C. 
782, 92 S. E. (2d) 178 (1956). 


§ 136-68. Special proceeding for establishment, alteration or dis- 
continuance of cartways, etc.; petition; appeal.—The establishment, altera- 
tion, or discontinuance of any cartway, church road, mill road, or like easement, 
for the benefit of any person, firm, association, or corporation, over the lands of 
another, shall be determined by a special proceeding instituted before the clerk 
of the superior court in the county where the property affected is situated. Such 
special proceeding shall be commenced by a petition filed with said clerk and the 
service of a copy thereof on the person or persons whose property will be affected 
thereby. From any final order or judgment in said special proceeding, any in- 
terested party may appeal to the superior court for trial de novo and the procedure 
established under chapter 40, entitled “Eminent Domain,” shall be followed in 
the conduct of such special proceeding insofar as the same is applicable and in 
harmony with the provisions of this section. (1879, c. 82, s. 9; Code, s. 2023; 
RCV a5s 2050 eu, Si GO00. LISI, Cr 44c,,) 


Local Modification. — Burke, Caldwell, 
Catawhaleincoln 193 1m bubs eOCmCwr SL 3r 
Graham: 1935 Pub. Loc. c. 224. 

Cross Reference.—See note to § 136-69. 

Editor’s Note. — Prior to the 1931 
amendment the board of supervisors had 
authority to lay out and discontinue cart- 
ways. 

This Section and § 136-69 to Be Strictly 
Construed. — This and the following sec- 
tion, relating to the establishment of cart- 
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ways for ingress and egress to a highway 
over intervening lands, are in derogation 
of common law and must be strictly con- 
strued. Brown v. Glass, 229 N. C. 657, 50 
S. E. (2d) 912 (1948). 

Jurisdiction of Clerk.—The legislature 
has vested in the clerks of the superior 
courts of the State jurisdiction over pro- 
ceedings relating to the establishment, 
maintenance, alteration, discontinuance, or 
abandonment of neighborhood public 
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roads, church roads, and cartways. Pro- 
ceedings under this article ordinarily in- 
volve questions of fact rather than issues 
of fact. An expeditious method of enter- 
taining and disposing of such proceedings, 
without unnecessarily cluttering the civil 
issue docket of the superior court, was 
desired. To this end jurisdiction was 
vested in the clerk. Woody v. Barnett, 
235) NG. 78, 68) SS: n(2d) 8101¢1952)r 

Municipality Has Exclusive Control of 
Streets and Ways. — The law relating to 
cartways was not intended to withdraw 
from cities and towns any part of their 
exclusive control over their streets and 
other public ways and confers no jurisdic- 
tion on the clerk of the superior court to 
establish an alley within an incorporated 
town. Parsons v. Wright, 223 N. C. 520, 
27S. E. (2d) 534 (1948). 

An action to obtain a judicial declaration 
of plaintiff’s right to an easement appurte- 
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nant and by necessity over the lands of de- 
fendants is authorized by chap. 1, art. 26, 
and the superior court has jurisdiction, it 
not being a special proceeding to establish 
a cartway, which must be instituted before 
the clerk. Carver v. Leatherwood, 230 N. 
Cg6e 5275. 0H oe ed wa iG949); 

A proceeding in Haywood County to es- 
tablish cartways over the lands of others 
should be instituted before the board of 
county commissioners, and not before the 
clerk, and the clerk of the superior court 
of that county has no jurisdiction of a 
proceeding for this relief instituted before 
him. Rogers v. Davis, 212) N.C, 35,1925; 
B.. 8729 (19387). 

Applied in Garris v. Byrd, 229 N. C. 343, 
49 S. E. (2d) 625 (1948). 

Cited in Waldroup v. Ferguson, 213 N. 
C. 198, 195 S. E. 615 (1938); Edwards v. 
Hunter, 246 N. C. 46, 97 S. E. (2d) 463 
(1957). 


§ 136-69. Cartways, tramways, etc., laid out; procedure.—lIf any 
person, firm, association, or corporation shall be engaged in the cultivation of any 
land or the cutting and removing of any standing timber, or the working of any 
quarries, mines, or minerals, or the operating of any industrial or manufacturing 
plants, or taking action preparatory to the operation of any such enterprises, to 
which there is leading no public road or other adequate means of transportation 
affording necessary and proper means of ingress thereto and egress therefrom, 
such person, firm, association, or corporation may institute a special proceeding 
as set out in the preceding section, and if it shall be made to appear to the court 
necessary, reasonable and just that such person shall have a private way to a public 
road or watercourse or railroad over the lands of other persons, the court shall 
appoint a jury of view of three disinterested freeholders to view the premises and 
lay off a cartway, tramway, or railway of not less than fourteen feet in width, 
or cableways, chutes, and flumes, and assess the damages the owner or owners 
of the land crossed may sustain thereby, and make report of their findings in writ- 
ing to the clerk of the superior court. Exceptions to said report may be filed by 
any interested party and such exceptions shall be heard and determined by the 
clerk of the superior court. The clerk of the superior court may affirm or modify 
said report, or set the same aside and order a new jury of view. All damages as- 
sessed by a judgment of the clerk, together with the cost of the proceeding, shall 
be paid in to the clerk’s office before the petitioners shall acquire any rights 
under said proceeding. 

Where a tract of land lies partly in one county and partly in an adjoining 
county, or where a tract of land lies wholly within one county and the public road 
nearest or from which the most practical roadway to said land would run, lies in 
an adjoining county and the practical way for a cartway to said land would lead 
over lands in an adjoining county, then and in that event the proceeding for the 
laying out and establishing of a cartway may be commenced in either the county 
in which the land is located or the adjoining county through which said cartway 
would extend to the public road, and upon the filing of such petition in either 
county the clerk of the court shall have jurisdiction to proceed for the appoint- 
ment of a jury from the county in which the petition is filed and proceed for the 
laying out and establishing of a cartway as if the tract of land to be reached by 
the cartway and the entire length of the cartway are all located within the bounds 
of said county in which the petition may be filed. (1798, c. 508, s. 1, P. R.; 
1822 (cl 3ONs i, PAR? Re GireOl ser a/clle7o ne e200 $C Odems m2 mene 
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67461903)'c) 102 "Rev, sv26863 1909, c. 364, s. 12°1917,-c. 187, s. 1; 1917, c. 
Zao asin Con seco, 192) wow 1S5 ie esse 192k 738 1929) E8197, s. 15 
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Cross Reference.—See note to § 136-68. 

Editor’s Note. — The first 1921 amend- 
ment made this section applicable to in- 
dustrial and manufacturing plants, and in- 
serted in the first sentence the words “af- 
fording necessary and proper means of in- 
gress thereto and egress therefrom.” The 
1931 amendment made material changes in 
the section, and the 1951 amendment added 
the second paragraph. 

Section Strictly Construed. — This sec- 
tion is in derogation of the rights of land- 
owners, and must be strictly construed. 
Warlick v. Lowman, 103 N. C. 122, 9 S. 
E. 458 (1889). 

Section Must Be Followed.—The right 
to establish cartways, tramways, etc., over 
the lands of another, when no such right 
arises by implication of law, is regulated in 
this State by statute, and one who desires 
to cross the lands of another for the pur- 
pose of removing timber, or for other pur- 
poses, must follow the statute or purchase 
the right. Roper Lumber Co. v. Richmond 
Cedar Works, 158 N. C. 161, 73 S. E. 902 
(1912). 

Petitioner’s Land Must Be Used for 
One of Purposes Enumerated.—This sec- 
tion enumerates the purposes for which 
the petitioner’s land must be used in order 
to confer upon the owner the right of a 
“way of necessity’ over another’s land, 
and the listing of them excludes other 
uses not named, the presence of one of 
those named becoming a condition prece- 
dent to the exercises of the right. It will 
be observed that all of them respect sub- 
stantial traffic or transportation of prod- 
ucts taken from the land. Brown v. Glass, 
229 N. C. 657, 50 S. E. (2d) 912 (1948). 

Petitioners are not entitled to the estab- 
lishment of a cartway over the intervening 
lands of another for the purpose of egress 
to the highway for a home they propose to 
construct on their adjoining land, since 
such use does not come within those enu- 
merated in this section. Brown v. Glass, 
229 NaC, 657,,50 6. HE. (2d) 912: (4948), 

And Petitioner Must Have No Other 
Adequate Means of Ingress and Egress.— 
Petitioner is entitled to the establishment 
of a cartway across the lands of another 
only if petitioner’s land is not adjacent to 
a public road and has no other adequate 
and proper means of ingress and egress to 
the highway, and he is not entitled to the 
relief if he has such means available to 
him at the time. Garris v. Byrd, 229 N. C. 
343, 49 S. E. (2d) 625 (1948). 
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Effect of Permissive Way.—lf a permis- 
sive way is in all respects reasonable and 
adequate as a proper means of ingress and 
egress, the petition for a cartway should be 
denied. Conversely, if the permissive na- 
ture of the way renders it insufficient to 
meet the requirement of “other adequate 
means of transportation” within the mean- 
ing of the statute, the relief should be 
granted. Where the court below found that 
the permissive way available to petitioner 
was “in all respects reasonable and ade- 
quate” and then concluded that the peti- 
tioner was entitled to a cartway, the Su- 
preme Court deemed it advisable to vacate 
the judgment entered and remand the 
cause for a rehearing. Garris v. Byrd, 229 
N. C. 343, 49 S. E. (2d) 625 (1948). 

Where an owner of land not reached by 
any public road for 37 years used a road 
across defendant’s land without exercising 
any ownership or possession except pass- 
ing back and forth, and occasionally cut- 
ting out a tree or other obstruction, the 
way was neither a public highway nor a 
private cartway. State v. Norris, 174 N. 
C808, 93 5.5950 001917), 

“Necessary, Reasonable and Just.”—For 
the owner of lands, cultivating the same, 
to obtain a way of necessity over the lands 
of another to a public road, he must show 
that such way is “necessary, reasonable 
and just,” under the provisions of this sec- 
tion; and where it appears, without suffi- 
cient denial, that there is a public road 
leading to the cultivated lands, the peti- 
tion is properly dismissed. Rhodes v. Shel- 
LOM LST NGG Glo! 20. om e761. (19204 )s 

Tract Devised without Egress to Public 
Road.—Where a petition for a “way of ne- 
cessity” over the lands of another is filed 
in the superior court, and the petition al- 
leges that the petitioner was devised a 
tract of land without any way of egress 
to a public road except over the land of 
another devisee of the testator, and there 
is no allegation that such a way over the 
land of the other devisee had theretofore 
existed, and there is no stipulation in the 
devise for a way of ingress and egress to a 
given point, the petitioner’s exclusive rem- 
edy is under the provisions of this and the 
previous section, and the proceedings in 
the superior court were properly non- 
suited. White v. Coghill, 201 N. C. 421, 160 
©. B..472. (1931). 

Undedicated Neighborhood Road Not a 
Public Road.—A neighborhood road not 
dedicated to the public, but used by the 
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public under permission or license of the 
owner of the land, is not a public road 
within the meaning of this section. Col- 
lins v. Patterson, 119 N. C. 602, 26 S. E. 
154 (1896). 

Cartway Quasi-Public Road.—Cartways 
are regarded as quasi-public roads, and the 
condemnation of private property for such 
a use has been sustained upon that ground 
as a valid exercise of the power of eminent 
domain. Cook v. Vickers, 141 N. C. 101, 
53 S. E. 740 (1906). 

Requisites for Cartways.—The fact that 
there is no public road leading to the 
premises upon which a petitioner for a 
cartway resides, and that such way will be 
more convenient to him, will not warrant 
its establishment; it must be made to ap- 
pear further that the petitioner has no 
other way of egress and ingress, and that 
it is necessary, reasonable and just. Bur- 
well v. oneed,, 104 N. C..116;310 Si. 5152 
(1889). 

A cartway will not be granted, under 
this section as a mere matter of conveni- 
ence, but only when it is necessary, rea- 
sonable and just that the petitioner should 
have it. Warlick v. Lowman, 103 N. C. 
122, 9 S. E. 458 (1889). 

Where the applicant for a cartway over 
the land of another has already one or 
more convenient rights of way over the 
land of another to the public road or other 
public place to which he seeks access, his 
application shall be rejected, and if an or- 
der for a cartway has been previously ob- 
tained, the cartway will be discontinued on 
the petition of the owner of the land. 
Plimmons v. Frisby, 60 N. C. 200 (1864). 
See also, Burgwyn v. Lockhart, 60 N. C. 
264 (1864). 

Special Local Law Applicable—While, 
under the provisions of this section a peti- 
tioner who already has an outlet from his 
lands to a public road, reasonably suffi- 
cient for the purpose, is not allowed to 
have an additional or different cartway 
established merely because a shorter and 
better route can be shown, it may be 
otherwise when the petitioner has pro- 
ceeded under the provisions of a special 
local law applicable to a certain county al- 
lowing it under certain conditions, the pro- 
visions of the local law controlling those 
of the general statute on the subject. 
Farorer.y, bright, 183 IN. Cy 655.5112n0.0bn 
420 (1922). 

Road Impassable-—Where one’s lands 
are connected with the public road, but by 
an impassable tract, he is entitled to a 
cartway over the lands of another. Mayo 
Ve Lhigpenel07 ONO Ce 63,911 eo ooeree 1052 
(1890). 
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Opinion of Witnesses.—Upon the trial 
of an issue whether a proposed cartway 
was necessary and reasonable, the opinions 
of witnesses are not competent, the ques- 
tion not being one of science, peculiar skill 
or professional knowledge. Burwell v. 
Sneed, 104 N. C. 118, 10 S. E. 152 (1899). 


Cartway May Be Laid Out for One Per- 
son.—A cartway may be awarded over the 
lands of another in favor of an individual 
citizen, when the necessity for it exists, in 
a manner that is reasonable and just, by 
proper proceedings upon petition to the 
township board of supervisors. Ford v. 
Manning, 152. Nv C.9151, 67 Goa iiaeoes 
(1910). 

Lumber Company Cannot Condemn 
Tramway. — A lumber company cannot 
condemn land for a tramway solely for 
carrying its own timber, but, at most, it 
can obtain only a temporary easement, ex- 
necessitate, under this section, and this 
only by a strict compliance with the stat- 
ute. Leigh v. Garysburg Mfg. Co., 132 N. 
C. 167, 43 S.-H. 632: (1903): 

This section is invalid, so far as it au- 
thorizes the construction of railways over 
the lands of others for the exclusive use of 
the owner of the timber, because author- 
izing the taking of private property for a 
use which is not public, though the re- 
moval of the timber by means of such rail- 
ways would aid in the development of the 
natural resources of the State. Cozard v. 
Kanawha Hardwood Co., 139 N. C. 283, 51 
S. E. 932 (1905). 

Failure to Establish Cartway.—The fail- 
ure to establish a cartway according to law 
is a matter of defense to be pleaded in the 
trial of an indictment for breaking down a 
gate across it. State v. Combs, 120 N.C. 
607, 27 S. E. 30 (1897). 

Inference of Public Road Rebutted by 
Nonuser. — The inference from evidence 
tending to show that a way over and 
through a man’s land is a public road may 
be rebutted by evidence of nonuser for 
more than twenty years. Burgwyn v. 
Lockhart, 60 N. C. 264 (1864). 


Private Easement.—A mere right of way 
which a deed gives the grantee over the 
grantor’s remaining lands is not a “cart- 
way,” for obstruction of which indictment 
will lie under § 136-90. State v. Haynie, 
169 N: C. 277, 84 S. E. 385 (1915) msee 
also, State’ v. Lance, 175 (Ne C2773, 92a 
Her vere (1014): 

Termini Must Be Fixed. — In ordering 
the laying out of a cartway, it is the duty 
of the court, in its judgment, to fix both 
termini of such way. Burden v. Har- 
man, 52 N. C. 354 (1860). 
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Omission of Justices’ Names from Rec- 
ord.—Where the record of an order made 
in a county court for laying out a cartway 
recited—“seven justices being present,”— 
without giving their names, it was held 
that such record was fatally defective, and 
ine order void. Link vy. ‘Brooks, 61° N. .C. 
499 (1868). 

Petition Held Sufficient—Petitioners al- 
leged that they had used a road over de- 
fendant’s land for fifty years in going from 
petitioners’ farm to the public highway, 
that such road was the only means of in- 
gress and egress from petitioners’ farm to 
the highway, that respondents had blocked 
the road, and prayed that if respondents 
did not open up the road for use by peti- 
tioners, that the court appoint a jury of 
view to lay off a roadway as an outlet for 
petitioners. Respondents demurred on the 
ground that petitioners did not allege a 
right of easement over respondents’ land 
by grant, necessity or prescription. It was 
held that petitioners were not asserting a 
vested right over the road barricaded by 
respondents, and the demurrer should have 
been overruled, since the petition was suffi- 
cient to state a cause of action for the es- 
tablishment of a neighborhood public road 
under the provisions of this section. Pearce 
Wonetivette, 213 N: C? 501, 19605. E843 
(1938). 

The laying off of a cartway and the ad- 
judication of damages are matters for the 
jury of view, subject to review by the 
court. Garris v. Byrd, 229 N. C. 343, 49 
S. E. (2d) 625 (1948); Tucker v. Transou, 
242 N. C. 498, 88 S. E. (2d) 131 (1955). 

When Appeal May Be Taken.—The ac- 
tion of township supervisors in ordering 
the establishment of a cartway under the 
former statute is such a final determination 
of the matter as will support an appeal to 
the board of commissioners, and thence 
through the superior court to the Supreme 
Court, although the order may not have 
been executed. Warlick vy. Lowman, 101 
NC 048,-6 9. E. 120 (1888). 

Where in a proceeding to establish a pri- 
vate cartway over lands of defendants, the 
clerk entered judgment that petitioner was 
not entitled to the relief demanded, and pe- 
titioner appealed to the superior court, the 
judgment of the clerk determined the 
rights of the parties and an appeal to the 
superior court was proper and not prema- 
ture, and the order of the superior court 
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remanding the case to the clerk upon the 
apprehension that an appeal would not lie 
until after the appointment of a jury of 
view and the laying out of the cartway and 
the assessment of damages, is erroneous. 
Daley var bayenclomNG ©. Gora oro e Cea) 
14 (1939). 

How Appeal Heard—Upon such appeal 
to the board of commissioners, they should 
have considered the whole matter de novo 
upon the merits, and so likewise the su- 
perior court, upon appeal to it. Warlick 
Vee Lowimat,elOlsNe (Cr 54850S 02) Hoel 20 
(1888). 

Sufficiency of Existing Cartway Matter 
for Jury.— Where there is evidence tending 
to show that the plaintiffs’ lands are situ- 
ated off of a public highway, with a cart- 
way thereto of great inconvience, and the 
board of road supervisors have ordered 
that a proposed way, more convenient and 
shorter in distance be laid off, and have 
held that such way is necessary, reason- 
able and just, and an appeal has been taken 
by the owners of the land from this order, 
and the owners of the lands condemned 
have further appealed to the superior 
court, an issue arises for the determination 
of the jury as to whether sufficient reasons 
exist for the proposed way, and a judg- 
ment of the lower court that the plaintiffs 
are not entitled to it as a matter of law is 
reversible error. Brown v. Mobley, 192 N. 
C. 470, 135 S. E. 304 (1926). 

Appeal Lies from Order Appointing 
Jury—In a proceeding to establish a cart- 
way or way of necessity from lands of pe- 
titioners to a state highway, under this 
and the preceding section, an order of the 
clerk adjudging that petitioners are en- 
titled to the relief and appointing a jury 
of view to “lay off” the cartway is a final 
determination of the right to the ease- 
ment, leaving only the mechanics of exe- 
cution to the jury of view, and therefore 
an appeal to the superior court by respon- 
dents whose lands are affected is not pre- 
mature, and judgment of the superior 
court dismissing the appeal and remand- 
ing the cause to the clerk, is erroneous. 
i sapletemye eljallnecimeN se G82 14.04 Ie. is. 
(2d) 755. (1947). 

Cited in Pool v. Trexler, 76 N. C. 297 
(1877); Waldroup v. Ferguson, 213 N. C. 
198, 195 S. E. 615 (1938); Woody v. Bar- 
nett, ess) N- C. 73,-68 SB. (2d) 810 
(1952). 


§ 136-70. Alteration or abandonment of cartways, etc., in same 
manner.—Cartways or other ways established under this article or heretofore 
established, may be altered, changed, or abandoned in like manner as herein pro- 
vided for their establishment upon petition instituted by any interested party: 
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Provided, that all cartways, tramways, or railways established for the removal of 
timber shall automatically terminate at the end of a period of five years, unless a 
greater time is set forth in the petition and the judgment establishing the same. 
(17986, 508, ssl. 2) 3 PCRS Lso4irc LO. sala eG yeceel Olgrorg crm ies 
§. 205705, 1887, C40; 15.025 1807, ies Rev) 5420945 Ome tsa oo0 ioe Loo Dee 


448.) 

Cross Reference.—See ‘‘Local Modifica- 
tion” under § 136-68. 

Editor’s Note. — The 1931 amendment 
rewrote this section. 

When Petitioner Acquires Servient 
Tract. — A petitioner who has acquired a 
right by order of the court, to have a cart- 
way over the land of another, and who 


has afterwards obtained title to the servi- 
ent tenement, has a right to obstruct and 
discontinue such cartway. Jacocks v. 
Newby, 49 N. C. 266 (1857). 

Cited in Waldroup v. Ferguson, 213 N. 
C. 198, 195 S. E. 615 (1938); Woody v. 
Barnett, 235 N. C. 73, 68 S. E. (2d) 810 
(1952). 


§ 136-71. Church roads and easements of public utility lines laid 
out on petition; procedure.—Necessary roads or easements and right of ways 
for electric light lines, power lines, water lines, sewage lines, and telephone lines 
leading to any church or other place of public worship may be established in the 
same manner as set forth in the preceding sections of this article upon petition of 
the duly constituted officials of such church. (1872-3, c. 189, ss. 1-3, 5; Code, 
ss. 2062, 2064; Rev., ss. 2687, 2689; C. S., s. 3838; 1931, c. 448; 1949, c. 382.) 

Editor’s Note. — Prior to the 1931 ments and rights of way for electric light 
amendment the proceedings were before and other lines. 
the board of supervisors. The 1949 amend- Cited in Waldroup v. Ferguson, 213 N. 
ment inserted the provision as to ease- C. 198, 195 S. E. 615 (1938). 


ARTICLE 5. 
Bridges. 


§ 136-72. Load limits for bridges; liability for violations.—The State 
Highway Commission shall have authority to determine the maximum load limit 
for any and all bridges on the State highway system or on any county road sys- 
tems, to be taken over under §§ 136-51 to 136-53, and post warning signs there- 
on, and it shall be unlawful for any person, firm, or corporation to transport any 
vehicle over and across any such bridge with a load exceeding the maximum load 
limit established by the Commission and posted upon said bridge, and any per- 
son, firm, or corporation violating the provisions of this section, shall, in addition 
to being guilty of a misdemeanor, be liable for any or all damages resulting to 
such bridge because of such violation, to be recovered in a civil action, in the 
nature of a penalty, to be brought by the Commission in the superior court in the 
county in which such bridge is located or in the county in which the person, firm, 
or corporation is domiciled; if such person, firm, or corporation causing the dam- 
age shall be a nonresident or a foreign corporation, such action may be brought 
in the Superior Court of Wake County. (1931, c: 145, s. 16: 1933, c. 172; smi7e 
195 ZC ODS La) 

Editor’s Note. —The 1957 amendment 
substituted “State Highway Commission” 


for “State Highway and Public Works 
Commission.” 


§ 136-73. Duty as to bridges of millowners on, or persons ditching 
or enlarging ditches across, highways.—lIt shall be the duty of every owner 
of a watermill which is situate on any public road, and also of every person who, 
for the purpose of draining his lands, or for any other purpose, shall construct any 
ditch, drain or canal across a public road, respectively, to keep at his own expense 
in good and sufficient repair all bridges that are or may be erected or attached to 
his milldam, immediately over which a public road may run; and also to erect and 
keep in repair all necessary bridges over such ditch, drain or canal on the high- 
way, so long as they may be needed by reason of the continuance of said mill, 
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or milldam, ditch, drain or canal. Nothing herein shall be construed to extend 
to any mill which was erected before the laying off of such road, unless the road 
was laid off by the request of the owner of the mill. The duty hereby imposed 
on the owner of the mill, and on the person cutting the drain or canal, shall con- 
tinue on all subsequent owners of the mill, or other property, for the benefit of 
which the said ditch, drain or canal was cut. When any ditch or drain originally 
constructed across any public road, and bridged for the convenience and safety 
of the traveling public, has been or may hereafter be enlarged by the owner of 
adjacent lands to drain his lands, it shall be the duty of such owner to keep up 
and in repair all bridges crossing such ditch, drain or canal, and such charge 
shall be imposed upon all subsequent owners of the lands so drained: Provided, 
no public road or highway shall be cut except in accordance with provisions of 
ReiO-Jon (lol/, Ce O4 ecm lbh; 1640, 95, sulk Gc, 101 5s. 24 16381, 
eee Ode, 5.2030; -166/5C1 201 > Rev. s1209/.1 C40, 98. 079051943, €, 410.) 


Editor’s Note. — The 1943 amendment 
added the proviso at the end of the sec- 
tion. 

Duty of One Constructing Ditch. — 
When the proprietor of lands, for the pur- 
pose of draining the same, shall construct 
a ditch, drain or canal across a public 
road, it shall be the duty of the said pro- 
prietor to build a bridge over said ditch, 
canal, etc., and keep the same in repair. 
Nobles v. Langly, 66 N. C. 287 (1872). 

Owners of land cutting ditches through 
a highway are bound to maintain bridges 
over them. Norfleet v. Cromwell, 64 N. 
C. 1. (1870). 

Priority of Road to Mill—%In an action 
for failing to keep a sufficient bridge over 
a canal cut across a public road, brought 
under this section, the plaintiff need not 
allege that the road was laid off before the 


proviso in that statute. Wadsworth v. 
Stewart,.07. N= @r6e2 Sp bs-1904(1887): 

Overseer Not Liable—When a civil ac- 
tion was brought against the overseer to 
recover damages alleged to have been in- 
curred in consequence of his negligently 
permitting a bridge over a canal to become 
unsafe and in bad condition, it was com- 
petent for him to show that the canal had 
been dug across the public road by the 
proprietor of the land adjacent thereto, and 
for the purpose of draining the same, and 
that a bridge had been built over the ca- 
nal by the proprietor of the land, and had 
been kept up by him for several years. 
Nobles v. Langly, 66 N. C. 287 (1872). 

Stated in Dodge v. State Highway, etc., 
Comm, ect Na Ca 4,018.0, oe (2d). 706 
(1942). 

Cited in Holmes v. Upton, 192 N. C. 


mill was erected, in order to negative the 179, 134 S. E. 401 (1926). 


§ 136-74. Liability for failure to maintain bridges; penalty and 
damages.—lf any owner of a watermill situated on any public road, or any other 
person whose duty it is under this chapter to keep up and repair bridges built 
across any public road or across any ditch, drain, or canal, shall refuse or neglect 
to keep up and repair, or shall suffer to remain out of repair for the space of ten 
days, unless repair was prevented by unavoidable circumstances, any bridges 
which by law he may be required to keep up and repair, he shall be guilty of a 
misdemeanor and shall be liable for such damages as may be sustained. (1817, 
Ged iccez a, Ese RE Ce cr odeedOeeR Ces ce 1019%s.525°11876-7, cc. 90, 
Zile Codes coe 1US6n2037,; Reve ssiez/00) 04/2, 3/7/75) Co on. $1 3/96.) 

Editor’s Note.—As to liability of county 
commissioners, see Holmes v. Upton, 192 
N. C. 179, 18g S. E. 401 (1926). 


§ 136-75. Railroad companies to maintain bridges which they make 
necessary.—All railroad companies shall keep up, at their own expense, any 
bridge on or over public roads, when the building of such bridge was made nec- 
essary in establishing the railroad; and on failure to do so, shall forfeit and pay 
twenty-five dollars to any person who may sue for the same, and in addition shall 
be guilty of a misdemeanor. (1838, c. 5, ss. 1-4; R. C., c. 101, s. 35; Code, s. 
BU 54 eR eve §s.-270013775 59 Cac ness 0/97.) 


§ 136-76. Counties to provide draws for vessels.—The county or 
counties which may erect bridges shall, by their boards of commissioners, provide 
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and keep up draws in all such bridges, where the same may be necessary to allow 
the convenient passage of vessels. When any such draw shall be necessary to be 
erected for the passage of timber rafts, said draw may not exceed twenty feet in 


width i RiiGirc 101,.s.345) Codees 20552 180 ie cl68 eR C01 200 Cre Ome 


s. 3798.) 


Cross Reference.—As to liability of com- 
missioners for neglect, see § 153-15. 

It is within the discretion of the com- 
missioners as to whether the draws in the 
bridges should turn both ways. Lenoir 
County. v. Crabtree; 158 N. C.. 357; 74S. 
E. 105 (1912). 

When Commissioner Excused for Fail- 


that there had been a question whether 
the stream above the bridge was naviga- 
ble, and that during six months or more 
of the year the water was insufficient to 
float boats and that the draw had been put 
in as soon as the question of the naviga- 
bility was determined by the engineering 
department of United States government, 


ure to Provide Draws. — When in an ac-_ it was proper for the trial judge to direct 


tion for the penalty under § 153-15, for a verdict for the defendant. Staton v. 
defendant’s failure and neglect, as county Wimberly, 122 N. C. 107, 29 S. E. 63 
commissioner, to construct a draw in a (1898). 


county bridge across a river, it appeared 


§ 136-77. Owner of bridge to provide draws on notice.—Owners of 
steamboats or other craft, who may intend to navigate any river or creek over 
which any person may have a bridge, may give three months’ notice of such in- 
tention in one of the public journals of the State, published nearest the river or 
creek intended to be navigated, and to the owner of the bridge, to construct a 
draw of sufficient width to allow the passage of the boat which is to be used; and if 
the owner of the bridge shall not, within three months from the date of the notice, 
construct the required draw, he shall forfeit and pay the person so notifying, if 
he be thereby prevented from navigating the watercourse, fifty dollars; and shall 
be further subject to the like penalty, under like circumstances, for every three 
months default thereafter. (1838-9, c. 5; 1846, ci.51, ssi4lj 2; Re Cesc: 
32a CodemsmZ0a2cp nevens 099 ma Ga ose smo LOUm 


§ 136-78. Railroad companies to provide draws.—Railroad companies, 
erecting bridges across watercourses, shall attach and keep up good and sufficient 
draws, by which vessels may be allowed conveniently to pass. (1846, c. 51, ss. 


12 RUC ce 10 lees 32 Codes. 20 Reyes 270 lee Ga oeuce sous 


§ 136-79. Solicitor to prosecute for injury to county bridges.—The 
solicitors of the superior court are authorized and directed to institute suits in the 
name of the State, in the counties wherein the injuries may be done, for the re- 
covery of damages, against all persons who shall willfully or negligently injure 
any public bridge belonging to any county or counties, by forcibly running any 
decked vessel, boat or raft against the same; by cutting trees or timber in the 
rivers or creeks above such bridges, or by any other manner or means whatso- 
ever. In case the injury is done to two counties, the action may be brought in 
either for the entire damage; and the damages which may be recovered shall be 
for the use of the county or counties injured; and if the plaintiff fail, the costs 
shall be paid by the county or counties for whose use the suit is brought, and in 
the same proportion in which the recovery would be divided. (1846, .c. 11, ss. 1, 
Zima Call lbs, SOrECOde sme OO sah ey acac/ 05 ei Omics ele 


Injunction May Issue. — The county 
commissioners, under the general powers 
granted by this section, may bring an ac- 
tion for an injunction to restrain the use 
of a nonfloatable stream for floatage of 


logs, causing damage to a county bridge 
over such stream. Commissioners v. Ca- 
tawba Lumber Co., 115 N. C. 590, 20 S. E. 
707 (1894). 


§ 136-80. Fastening vessels to bridges misdemeanor.—lIf any person 


shall fasten any decked vessel or steamer to any bridge that crosses a navigable 
stream, he shall be guilty of a misdemeanor, and in the case of a bridge that crosses 
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a county line, may be prosecuted in either county. (R. S., c. 104; R. C., c. 101, 
Sale La 9cr ose Coden s.52050 s21 S87 iceOoeseo 5 Rev. §237/4 72°C, S. 
s. 3804.) 


§ 136-81. Commission may maintain footways. — The State Highway 
Commission shall have the power to erect and maintain adequate footways over 
swamps, waters, chasms, gorges, gaps, or in any other places whatsoever, when- 
ever said Commission shall find that such footways are necessary, in connection 
with the use of the highways, for the safety and convenience of the public. (1817, 
CeO essen) e2, he Reaver Olsen 7 i Codense 2029 WK ev. $19.2090 4C 2 O4es, 
i lee Ce el OS Cam aor OSS A Clo. Sal se CLO SAM CR OO S0 1 1) 

Editor’s Note—The 1957 amendment for “State Highway and Public Works 
substituted “State Highway Commission Commission.” 


ARTICLE 6. 
Ferries and Toll Bridges. 


§ 136-82. State Highway Commission to establish and maintain 
ferries.—The State Highway Commission is vested with authority to provide 
for the establishment and maintenance of ferries connecting the parts of the State 
highway system, whenever in its discretion the public good may so require, and 
to prescribe and collect such tolls therefor as may, in the discretion of the Com- 
mission, be expedient. 

To accomplish the purpose of this section said Commission is authorized to ac- 
quire, own, lease, charter or otherwise control all necessary vessels, boats, termi- 
nals or other facilities required for the proper operation of such ferries or to 
enter into contracts with persons, firms or corporations for the operation thereof 
and to pay therefor such reasonable sums as may in the opinion of said Commis- 
sion represent the fair value of the public service rendered. (1927, c. 223; 1933, 
Caley 2s t/a lO57, (6.69, Side) 

Editor’s Note.——The 1957 amendment for “State Highway and Public Works 
substituted “State Highway Commission’ | Commission.” 


§ 136-83. Control of county public ferries and toll bridges trans- 
ferred to State.—The State Highway Commission shall succeed to all the rights 
and duties vested in the county commissioners or county highway commissions 
on the thirty-first day of March, one thousand nine hundred and thirty-one, 
with respect to the maintenance and operation of any public ferries or toll bridges 
forming links in the county highway systems: Provided, that where there is an 
outstanding indebtedness against any such ferries or bridges, all tolls collected 
shall be turned over to the county treasurer to be applied to debt service until all 
indebtedness against such ferry or bridge has been discharged. (1931, c. 145, 
BOOP EOS ele. 11/1957 Ooms Lie) 

Editor’s Note.—The 1935 amendment Highway Commission” for “State High- 
added the proviso. way and Public Works Commission.” 
The 1957 amendment substituted “State 


§ 136-84. State Highway Commission to fix charges. — The State 
Highway Commission is directed, authorized and empowered to fix and deter- 
mine the charges to be made by all ferries and toll bridges connecting any State 
highway within the State of North Carolina, which said charges shall be uni- 
form for the same service rendered. (Ex. Sess. 1921, c. 86, s. 1; C. S., s. 3821- 
(gig oR pate VAM MMSE neo d los Sc Bled) 

Editor’s Note—The 1957 amendment for “State Highway and Public Works 
substituted “State Highway Commission” | Commission.” 


§ 136-85. Extent of power to fix rates.—The State Highway Commis- 
sion is vested with all the rights, powers and authorities granted the Utilities 
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Commission in the hearing and fixing of rates for ferries and toll bridges now 
vested’in it by Jaw, (Ex Sess l92U8c 186, 1s.-2 5 Cs. ys e352 by) celOS5 ceaoas 
Sc L933 cal 7/28. 17 1941, CRO7ee 943 ce lOve L957 cm OolrowL) 


Editor’s Note—The 1943 amendment The 1957 amendment substituted “State 
substituted the words “ferries and toll Highway Commission” for “State High- 
bridges” for the words “any purposes.” way and Public Works Commission.” 


§ 136-86. Existing rights of appeal conferred.—All rights given any 
firm, person or corporation in any hearing before the Utilities Commission in 
the fixing of rates by way of appeal shall exist in all cases of charges fixed by the 
State Highway Commission under and by virtue of §§ 136-84 to 136-87. (Ex. 
Sess, 1921.¢. 86, sx 33) C..,961 3821 (Cc) 19336, 134565:..53 219335 caul (zamena 
1941 Cy O/ 19574 Co Os, Seale) 

Editor’s Note—The 1957 amendment for “State Highway and Public Works 
substituted “State Highway Commission’ Commission.” 


§ 136-87. Making of excessive charges a misdemeanor; punishment. 
—Any person, firm or corporation who shall charge any sum greater than the 
amount fixed by the State Highway Commission for crossing any ferry or toll 
bridge connecting any State highway within the State of North Carolina, shall 
be guilty of a misdemeanor and upon conviction shall be fined not exceeding the 
sum of one hundred dollars or imprisoned not exceeding six months, or both in 
the discretion of the court. (Ex. Sess. 1921, c. 86, s. 4; C. S., s. 3821 (d) ; 1933) 
Col /2seel (ou COCR Oo moe) 

Editor’s Note—The 1957 amendment for “State Highway and Public Works 
substituted “State Highway Commission” Commission.” 


§ 1386-88. Authority of county commissioners with regard to ferries 
and toll bridges; rights and liabilities of owners of ferries or toll 
bridges not under supervision of Commission.—Subject to the provisions of 
§§ 136-67, 136-99, and 153-198, the boards of commissioners of the several coun- 
ties are vested, in regard to the establishment, operation, maintenance, and supervi- 
sion of ferries and toll bridges on public roads not under the supervision and con- 
trol of the State Highway Commission, with all the power and authority regard- 
ing ferries and toll bridges vested by law in county commissioners on the thirty- 
first day of March, one thousand nine hundred and thirty-one. And the owners 
or operators of ferries or toll bridges not under the supervision and control of 
the State Highway Commission shall be entitled to the same rights, powers, and 
privileges, and subject to the same duties, responsibilities and liabilities, to which 
owners or operators of ferries or toll bridges were entitled or were subject on 
the thirty-first day of March, one thousand nine hundred and thirty-one. (1957, 


A009; soe NiLe) 
Editor’s Note—vThe 1957 amendment for “State Highway and Public Works 
substituted “State Highway Commission” | Commission.” 


§ 136-89. Safety measures; guard chains or gates.—E~ach and every 
person, firm or corporation, owning or operating a public ferry upon any sound, 
bay, river, creek or other stream, shall have securely affixed and attached thereto, 
at each end of the same, a detachable steel or iron chain, or in lieu thereof a steel 
or iron gate, and so affixed and arranged that the same shall be closed or fastened 
across the opposite end from the approach, whenever any motor vehicle, buggy, 
cart, wagon, or other conveyance shall be driven upon or shall enter upon the 
same; and shall be securely fastened or closed at each end of the ferry after such 
motor vehicle, buggy, cart, wagon, or other conveyance shall have been driven or 
shall have entered upon the same. And the said gates or chains shall remain closed 
or fastened, at each end, until the voyage across the stream upon which said ferry 
is operated shall have been completed. The State Highway Commission, as to 
ferries under its supervision, and the respective boards of county commissioners, 
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as to other ferries, shall fix and determine a standard weight or size of chain, 
and a standard size, type, or character of gate, for use by said ferries, leaving 
optional with the said owner or operator the use of chains or gates. 

Any person, firm or corporation violating any of the provisions of this section 
shall be guilty of a misdemeanor. (1923, c. 133; C. S., ss. 3825(a), 3825(b), 
Dec O2/ cle 2 oon CHES) 16. 356 st035) Gel /Zyucal / sh l95/pCe 00,8. 1115) 

Editor’s Note—The 1957 amendment for “State Highway and Public Works 
substituted “State Highway Commission” Commission.” 


ARTICLE 6A. 
Carolina-Virginia Turnpike Authority. 


§ 136-89.1. Turnpike projects.—In order to provide for the construc- 
tion of modern express highways or superhighways embodying safety devices, 
including center division, ample shoulder widths, long-sight distances, multiple 
lanes in each direction and grade separation at intersections with other highways 
and railroads, and thereby facilitate vehicular traffic, provide better connections 
between the highway system of North Carolina and the highway systems of the 
adjoining states, remove many of the present handicaps and hazards on the con- 
gested highways in the State and promote the agricultural and industrial develop- 
ment of the State, the Carolina-Virginia Turnpike Authority (hereinafter cre- 
ated), is hereby authorized and empowered to construct, maintain, repair and 
operate turnpike projects (as hereinafter defined), and to issue revenue bonds of 
the Authority, payable solely from revenues, to finance such projects. (1953, 
el159s) 

Editor’s Note——Session Laws 1953, ¢c. and entitled “Municipal Corporations Oper- 
1159, rewrote this article, which had been ating Toll Roads.” 
codified from Session Laws 1949, c. 1024, 


§ 136-89.2. Credit of State not pledged.—Revenue bonds issued under 
the provisions of this article shall not be deemed to constitute a debt of the State 
or of any political subdivision thereof or a pledge of the faith and credit of the 
State or of any such political subdivision, but all such bonds shall be payable 
solely from the funds herein provided therefor from revenues. All such revenue 
bonds shall contain on the face thereof a statement to the effect that neither the 
State nor the Authority shall be obligated to pay the same or the interest thereon 
except from revenues of the project or projects for which they are issued and that 
neither the faith and credit nor the taxing power of the State or of any political 
subdivision thereof is pledged to the payment of the principal of or the interest 
on such bonds. 

All expenses incurred in carrying out the provisions of this article shall be pay- 
able solely from funds provided under the Authority of this article and no liability 
or obligation shall be incurred by the Authority hereunder beyond the extent to 
which money shall have been provided under the provisions of this article. (1953, 


en 159.) 


§ 136-89.3. Carolina-Virginia Turnpike Authority. — There is hereby 
created a body politic and corporate to be known as the “Carolina-Virginia Turn- 
pike Authority”. The Authority is hereby, constituted a public instrumentality, 
and the exercise by the Authority of the powers conferred by this article in the 
construction, operation and maintenance of turnpike projects shall be deemed and 
held to be the performance of an essential governmental function. 

The Carolina-Virginia Turnpike Authority shall consist of four members, in- 
cluding the chairman of the State Highway Commission who shall be a member 
ex officio, and three members appointed by the Governor who shall serve for 
terms expiring on July 1, 1954, July 1, 1955 and July 1, 1956, respectively, the 
term of each to be designated by the Governor, and until their respective suc- 
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cessors shall be duly appointed and qualified. The successor of each of the three 
appointed members shall be appointed for a term of four years but any person 
appointed to fill a vacancy shall be appointed to serve only for the unexpired 
terms, and a member of the Authority shall be eligible for reappointment. 
Each appointed member of the Authority may be removed by the Governor for 
misfeasance, malfeasance, or wilful neglect of duty, but only after reasonable no- 
tice and a public hearing, unless the same are in writing expressly waived. Each 
appointed member of the Authority before entering upon his duties shall take an 
oath to administer the duties of his office faithfully and impartially, and a record 
of each oath shall be filed in the office of the Secretary of State. 

The Authority shall elect one of the appointed members as chairman of the 
Authority and another as vice-chairman, and shall also elect a secretary-treasurer 
who need not be a member of the Authority. The chairman, vice-chairman and 
secretary-treasurer shall serve as such officers at the pleasure of the Authority. 
Three members of the Authority shall constitute a quorum and the affirmative 
vote of three members shall be necessary for any action taken by the Authority. 
No vacancy in the membership of the Authority shall impair the right of a quo- 
rum to exercise all the rights and perform all the duties of the Authority. 

Before the issuance of any turnpike revenue bonds under the provisions of this 
article, each member of the Authority shall execute a surety bond in the penal sum 
of twenty-five thousand dollars ($25,000.00) and the secretary-treasurer shall 
execute a surety bond in the penal sum of fifty thousand dollars ($50,000.00), 
each such surety bond to be conditioned upon the faithful performance of the du- 
ties of his office, to be executed by a surety company authorized to transact busi- 
ness in the State as surety and to be approved by the Attorney General and filed 
in the office of the Secretary of State. 

The chairman of the Authority shall receive the sum of fifteen dollars ($15.00) 
for each day or part thereof of service, but not exceeding three thousand dollars 
($3,000.00) in any one year. The other appointed members of the Authority 
shall receive the sum of ten dollars ($10.00) for each day or part thereof of serv- 
ice, but not exceeding two thousand dollars ($2,000.00) in any one year. The 
chairman of the State Highway Commission shall serve as a member of the Au- 
thority without extra compensation for such service. Each member shall be re- 
imbursed for his actual expenses necessarily incurred in the performance of his 
duties C1953 hc2 159 591 95/Ce Oo ese 115) 

Editor’s Note—The 1957 amendment for “State Highway and Public Works 
substituted “State Highway Commission” Commission.” 


§ 136-89.4. Definitions. — As used in this article, the following words 
and terms shall have the following meanings, unless the context shall indicate an- 
other or different meaning or intent: 

(1) The word “Authority” shall mean the Carolina-Virginia Turnpike Au- 
thority, created by § 136-89.3, or, if said Authority shall be abolished, 
the board, body or commission succeeding to the principal functions 
thereof or to whom the powers given by this article to the Authority 
shall be given by law. 

(2) The word “project” or the words “turnpike project” shall mean any 
highway, express highway or superhighway, toll road constructed 
under the provisions of this article by the Authority, including all 
tunnels, overpasses, underpasses, interchanges, entrance places, ap- 
proaches, toll houses, service stations, and administration, storage 
and other buildings, and facilities which the Authority may deem 
necessary for the operation of such project, together with all prop- 
erty, rights, easements, and interests which may be acquired by the 
Authority for the construction or the operation of such project. 

(3) The word “cost” as applied to a turnpike project shall embrace the 
cost of construction, the cost of the acquisition of all land, rights of 
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way, property, rights, easements and interests acquired by the Au- 
thority for such construction, the cost of demolishing or removing 
any buildings or structures on land so acquired, including the cost 
of acquiring any lands to which such buildings or structures may be 
moved, the cost of all machinery and equipment, financing charges, 
interest prior to and during construction and, if deemed advisable 
by the Authority, for a period not exceeding one year after com- 
pletion of construction, cost of traffic estimates and of engineering 
and legal services, plans, specifications, surveys, estimates of cost 
and of revenues, other expenses necessary or incident to determining 
the feasibility or practicability of constructing any such project, ad- 
ministrative expense, and such other expense as may be necessary 
or incident to the construction of the project, the financing of such 
construction and the placing of the project in operation. Any obliga- 
tion of expense hereafter incurred by the State Highway Commission 
with the approval of the Authority for traffic surveys, borings, 
preparation of plans and specifications, and other engineering serv- 
ices in connection with the construction of a project shall be regarded 
as a part of the cost of such project and shall be reimbursed to the 
Commission out of the proceeds of turnpike revenue bonds herein- 
after authorized. 

(4) The words “public highways” shall include all public highways, roads 
and streets in the State, whether maintained by the State or by any 
county, city, town or other political subdivision. 

(5) The word “bonds” or the words “turnpike revenue bonds” shall mean 
revenue bonds of the Authority authorized under the provisions of 
this article. 

(6) The word “owner” shall include all individuals, copartnerships, as- 
sociations or corporations having any title or interest in any prop- 
erty, rights, easements and interests authorized to be acquired by 
thisracticles’ (1953 cagbiipOee 105/72 CxOO Ss hls) 

Editor’s Note—The 1957 amendment for “State Highway and Public Works 
substituted “State Highway Commission” | Commission.” 


§ 136-89.5. General grant of powers.—The Authority is hereby au- 
thorized and empowered: 
(1) To adopt bylaws for the regulation of its affairs and the conduct of its 
business ; 
(2) To adopt an official seal and alter the same at pleasure; 


(3) To maintain an office at such place or places within the State as it may 
designate ; 


(4) To sue and be sued in its own name, plead and be impleaded ; 


(5) To construct, maintain, repair and operate turnpike projects at such 
locations within the State as may be determined by the Authority 
and approved by the State Highway Commission; provided, further, 
that no turnpike or toll road shall be constructed or operated in this 
State unless and until a certificate of approval be first obtained from 
the State Highway Commission ‘certifying that the operation of such 
toll road or turnpike will not be harmful or injurious to the secondary 
or primary roads embraced in the system of State highways; 

(6) To issue turnpike revenue bonds of the Authority for any of its 
corporate purposes, payable solely from the tolls and revenues 
pledged for their payment, and to refund its bonds, all as provided 
in this article; 

(7) To fix and revise from time to time and charge and collect tolls for 
transit over each turnpike project constructed by it; 
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(8) To establish rules and regulations for the use of any such turnpike 
project ; 

(9) To acquire, hold and dispose of real and personal property in the 
exercise of its powers and the performance of its duties under this 
article ; 

(10) sso designate the locations, and establish, limit and control such points 
of ingress to and egress from each turnpike project as may be nec- 
essary or desirable in the judgment of the Authority to insure the 
proper operation and maintenance of such project, and to prohibit 
entrance to such project from any point or points not so designated ; 

(11) To make and enter into contracts and operating agreements with 
similar organizations or agencies of other states and to make and 
enter into all other contracts and agreements necessary or incidental 
to the performance of its duties and the execution of its powers 
under this article; 

(12) To employ consulting engineers, attorneys, accountants, construction 
and financial experts, superintendents, managers, and such other em- 
ployees and agents as may be necessary in its judgment, and to fix 
their compensation ; 

(13) To receive and accept from any federal agency grants for or in aid 
of the construction of any turnpike project, and to receive and ac- 
cept aid or contributions from any source of either money, property, 
labor or other things of value, to be held, used and applied only for 
the purposes for which such grants and contributions may be made; 
and 

(14) To do all acts and things necessary or convenient to carry out the 
powers expressly granted in this article. (1953, c. 1159; 1957, c. 


Gos ble) 
Editor’s Note—vThe 1957 amendment for “State Highway and Public Works 
substituted “State Highway Commission” Commission.” 


§ 136-89.6. Acquisition of property.—The Authority is hereby author- 
ized and empowered to acquire by purchase, whenever it shall deem such pur- 
chase expedient, solely from funds provided under the authority of this article, 
such lands, structures, property, rights, rights of way, franchises, easements and 
other interests in lands which are located within the State, as it may deem nec- 
essary or convenient for the construction and operation of any project, upon such 
terms and at such prices as may be considered by it to be reasonable and can be 
agreed upon between it and the owner thereof, and to take title thereto in the 
name of the State. 

Whenever a reasonable price cannot be agreed upon, or whenever the owner 
is legally incapacitated or is absent, unknown or unable to convey valid title, 
the Authority is hereby authorized and empowered to acquire by condemnation 
or by the exercise of the power of eminent domain any lands, property, rights, 
rights of way, franchises, easements and other property, including public lands 
or parts thereof or rights therein, of any person, copartnership, association, rail- 
road, public service, public utility or other corporation, municipality or political 
subdivision, deemed necessary or convenient for the construction or the efficient 
operation of any project or necessary in the restoration of public or private 
property damaged or destroyed. The amount and size of any lands, property, 
rights of way, easements and other property to be obtained by the Authority 
under its exercise of the power of eminent domain shall first be determined and 
approved by the State Highway Commission. Any such proceedings shall be 
conducted, and the compensation to be paid shall be ascertained and paid, in the 
manner provided by the laws of the State then applicable which relate to the con- 
demnation or the exercise of the power of eminent domain as provided in chapter 
40 of the General Statutes and amendments thereof. Title to any property ac- 
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quired by the Authority shall be taken in the name of the State. In any condem- 
nation proceedings the court having jurisdiction of the suit, action or proceed- 
ing may make such orders as may be just to the Authority and to the owners of 
the property to be condemned and may require an undertaking or other security 
to secure such owners against any loss or damage by reason of the failure of the: 
Authority to accept and pay for the property, but neither such undertaking or se~ 
curity nor any act or obligation of the Authority shall impose any liability upon 
the State or the Authority except as may be paid from the funds provided under 
the authority of this article. 

If the owner, lessee or occupier of any property to be condemned shall refuse 
to remove his personal property therefrom or give up possession thereof, the 
Authority may proceed to obtain possession in any manner now or hereafter 
provided by law. 

With respect to any railroad property or right of way upon which railroad 
tracks are located, any powers of condemnation or of eminent domain may be 
exercised to acquire only an easement interest therein which shall be located either 
sufficiently far above or sufficiently far below the grade of any railroad track or 
tracks upon such railroad property so that neither the proposed project nor any 
part thereof, including any bridges, abutments, columns, supporting structures and 
appurtenances, nor any traffic upon it shall interfere in any manner with the 
use, operation or maintenance of the trains, tracks, works or appurtenances or 
other property of the railroad nor endanger the movement of the trains or traffic 
upon the tracks of the railroad. Prior to the institution of condemnation proceed- 
ings for such easement over or under such railroad property or right of way, 
plans and specifications of the proposed project showing compliance with the 
above mentioned above or below grade requirements and showing sufficient and 
safe plans and specifications of such overhead or undergrade structure and ap- 
purtenances shall be submitted to the railroad for examination and apprpoval. If 
the railroad fails or refuses within 30 days to approve the plans and specifications 
so submitted, the matter shall be submitted to the North Carolina Utilities Com- 
mission whose decision, arrived at after due consideration in accordance with its 
usual procedure, shall be final as to the sufficiency and safety of such plans and 
specifications and as to such elevations or distances above or below the tracks. 
Such overhead or undergrade structure and appurtenances shall be constructed 
only in accordance with such plans and specifications and in accordance with such 
elevations or distances above or below the tracks so approved by the railroad 
or the North Carolina Utilities Commission as the case may be. A copy of 
the plans and specifications approved by the railroad or the North Carolina 
Utilities Commission shall be filed as an exhibit with the petition for condemna- 
tion. 

Whenever it shall be found necessary to cross any electric power or telephone 
or telegraph lines, any powers of condemnation or eminent domain may be 
exercised only to acquire an easement thereover without any unnecessary inter- 
ference with the continued use and operation of such lines. The Authority shall 
pay any and all costs which may be necessary to make such crossings reasonably 
safe and usable. If the Authority and the owner of such power, telephone or 
telegraph lines are unable to agree upon the terms and conditions as to the 
payment of damages and costs involved in such matters, and the way and man- 
ner in which such crossings shall be made, this shall be determined by the North 
Carolina Utilities Commission upon petition filed by the Authority and after 
notice and hearing as to the other utilities concerned, in accordance with such 
rules and procedures as may be prescribed by the said Commission. Before using 
such easement as may be acquired by the Authority as herein provided it shall 
fully comply with such agreement as shall be made by it with any such utility 
or fully comply with any conditions set forth in the order of condemnation. In 
the event any land which is used for agricultural purposes is condemned for the 
location thereon of any highway under provisions of this article which would 
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divide one part of such agricultural land from another part thereof, the Authority 
shall pay all the damages to such land caused from the taking of such part there- 
of as shall be used for such highway and in addition thereto the damages result- 
ing from dividing such agricultural land so that one part thereof will not be 
accessible to the other. If the owner of such land shall be dissatisfied with the 
amount of damages assessed to be paid for the taking of such property, he shall 
have a right to demand that the value of the whole tract of agricultural land, 
including woodland used as a part thereof, shall be valued and the Authority shall 
be required to pay in lieu of damages for condemnation of such highway there- 
under the total value of such property upon conveyance of the same in fee simple, 
free from encumbrances, to the Authority. The owner of such property shall, 
however, have the option at any time to accept the damages assessed for the tak- 
ing of the land or the total valuation of said property as hereinbefore provided. 
(1953,.ColL 59 RL O5/, Ce Oo. eomilie) 

Editor’s Note.—The 1957 amendment Cited in Carolina-Virginia Coastal High- 
substituted “State Highway Commission” way v. Coastal Turnpike Authority, 237 
for “State Highway. and Public’ Works” N. Cr52,.7455. EL. (2d), 310,(1952)2 
Commission.” 


§ 136-89.7. Incidental powers.—The Authority shall have power to con- 
struct grade separations at intersections of any turnpike project with public high- 
ways and to change and adjust the lines and grades of such highways so as to 
accommodate the same to the design of such grade separation. The cost of such 
grade separations and any damage incurred in changing and adjusting the lines 
and grades of such highways shall be ascertained and paid by the Authority as 
a part of the cost of such turnpike project. 

If the Authority shall find it necessary to change the location of any portion 
of any public highway, it shall cause the same to be reconstructed at such location 
as the Authority shall deem most favorable and of substantially the same type 
and in as good condition as the original highway. The cost of such reconstruc- 
tion and any damage incurred in changing the location of any such highway shall 
be ascertained and paid by the Authority as a part of the cost of such turnpike 
project. 

Any public highway affected by the construction of any turnpike project may 
be vacated or relocated by the Authority in the manner now provided by law 
for the vacation or relocation of public roads, and any damages awarded on ac- 
count thereof shall be paid by the Authority as a part of the cost of such project; 
provided where any part of an existing public road is vacated, no charge may 
be made for the use of such vacated public road where the same becomes a part 
of a turnpike project. 

In addition to the foregoing powers the Authority and its authorized agents 
and employees may enter upon any lands and premises in the State for the pur- 
pose of making surveys, soundings, drillings and examinations as they may deem 
necessary or convenient for the purposes of this article, and such entry shall 
not be deemed a trespass, nor shall an entry for such purposes be deemed an entry 
under any condemnation proceedings which may be then pending. The Authority 
shall make reimbursement for any actual damage resulting to such lands, waters 
and premises as a result of such activities. 

The Authority shall also have power to make reasonable regulations for the 
installation, construction, maintenance, repair, renewal, relocation and removal 
of tracks, pipes, mains, conduits, cables, wires, towers, poles and other equip- 
ment and appliances (herein called “public utility facilities”) of any public 
utility in, on, along, over or under any turnpike project. Whenever the Authority 
shall determine that it is necessary that any such public utility facility which 
now is, or hereafter may be, located in, on, along, over or under any turnpike 
project should be relocated in such turnpike project, or should be removed from 
such turnpike project, the public utility owning or operating such facilities shall 
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relocate or remove the same in accordance with the order of the Authority; pro- 
vided, however, that the cost and expenses of such relocation or removal, includ- 
ing the cost of installing such facilities in a new location or new locations, and 
the cost of any lands, or any rights or interests in lands, and any other rights, 
acquired to accomplish such relocation or removal, shall be ascertained and paid 
by the Authority as a part of the cost of such turnpike project. In case of any 
such relocation or removal of facilities, the public utility owning or operating the 
same, its successors or assigns, may maintain and operate such facilities, with 
the necessary appurtenances, in the new location or new locations, for as long 
a period, and upon the same terms and conditions, as it had the right to maintain 
and operate such facilities in their former location or locations. 

The State hereby consents to the use of all lands owned by it which are 
deemed by the Authority to be necessary for the construction or operation of any 
turnpike project; provided no public property may be used except upon the 
approval of the State Highway Commission, and with the consent of the Gover- 
nor and the Council of State acting together. (1953, c. 1159; 1957, c. 65, s. 11.) 

Editor’s Note.—The 1957 amendment for “State Highway and Public Works 
substituted “State Highway Commission’ Commission.” 


§ 136-89.8. Turnpike revenue bonds.—The Authority is hereby author- 
ized to provide by resolution, at one time or from time to time, for the issuance 
of turnpike revenue bonds of the Authority for the purpose of paying all or any 
part of the cost of any one or more turnpike projects. The principal of and 
the interest on such bonds shall be payable solely from the funds herein provided 
for such payment. The bonds of each issue shall be dated, shall bear interest 
at such rate or rates not exceeding five per centum (5%) per annum, shall 
mature at such time or times not exceeding forty years from their date or dates, 
as may be determined by the Authority, and may be made redeemable before 
maturity, at the option of the Authority, at such price or prices and under such 
terms and conditions as may be fixed by the Authority prior to the issuance of the 
bonds. The Authority shall determine the form of the bonds, including any 
interest coupons to be attached thereto and shall fix the denomination or denomina- 
tions of the bonds and the place or places of payment of principal and interest, 
which may be at any bank or trust company within or without the State. The 
bonds shall be signed by the chairman of the Authority or shall bear his facsimile 
signature, and the official seal of the Authority shall be impressed thereon and 
attested by the secretary-treasurer of the Authority, and any coupons attached 
thereto shall bear the facsimile signature of the chairman of the Authority. In 
case any officer whose signature or a facsimile of whose signature shall appear 
on any bonds or coupons shall cease to be such officer before the delivery of such 
bonds, such signature or such facsimile shall nevertheless be valid and sufficient 
for all purposes the same as if he had remained in office until such delivery. All 
bonds issued under the provisions of this article shall have and are hereby de- 
clared to have all the qualities and incidents of negotiable instruments under the 
negotiable instruments law of the State. The bonds may be issued in coupon 
or in registered form, or both, as the Authority may determine, and provision 
may be made for the registration of any coupon bonds as to principal alone 
and also as to both principal and interest, and for the reconversion into coupon 
bonds of any bonds registered as to both principal and interest. The Authority 
may sell such bonds in such manner and for such price as it may determine will 
best effect the purposes of this article. 

The proceeds of the bonds of each issue shall be used solely for the payment 
of the cost of the turnpike project or projects for which such bonds shall have 
been issued, and shall be disbursed in such manner and under such restrictions, 
if any, as the Authority may provide in the resolution authorizing the issuance 
of such bonds or in the trust agreement hereinafter mentioned securing the same. 
If the proceeds of the bonds of any issue, by error of estimates or otherwise, 
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shail be less than such cost, additional bonds may in like manner be issued to 
provide the amount of such deficit, and, unless otherwise provided in the resolu- 
tion authorizing the issuance of such bonds or in the trust agreement securing 
the same, shall be deemed to be of the same issue and shall be entitled to pay- 
ment from the same fund without preference or priority of the bonds first issued. 
If the proceeds of the bonds of any issue shall exceed such cost the surplus shall 
be deposited to the credit of the sinking fund for such bonds. 

Prior to the preparation of definitive bonds, the Authority may, under like 
restrictions, issue interim receipts or temporary bonds, with or without coupons, 
exchangeable for definitive bonds when such bonds shall have been executed 
and are available for delivery. The Authority may also provide for the replace- 
ment of any bonds which shall become mutilated or shall be destroyed or lost. 
Bonds may be issued under the provisions of this article without obtaining the 
consent of any department division, commission, board, bureau or agency of the 
State, and without any other proceedings or the happening of any other con- 
ditions or things than those proceedings, conditions or things which are specifically 
required by this article. (1953, c. 1159.) 


§ 136-89.9. Trust agreement.—In the discretion of the Authority any 
bonds issued under the provisions of this article may be secured by a trust agree- 
ment by and between the Authority and a corporate trustee, which may be 
any trust company or bank having the powers of a trust company within or 
without the State. Such trust agreement or the resolution providing for the is- 
suance of such bonds may pledge or assign the tolls and other revenues to be 
received, but shall not convey or mortgage any turnpike project or any part there- 
of. Such trust agreement or resolution providing for the issuance of such bonds 
may contain such provisions for protecting and enforcing the rights and remedies 
of the bondholders as may be reasonable and proper and not in violation of law, 
including covenants setting forth the duties of the Authority in relation to the 
acquisition of property and the construction, improvement, maintenance, repair, 
operation and insurance of the turnpike project or projects in connection with 
such bonds shall have been authorized, the rates of toll to be charged, and the 
custody, safeguarding and application of all moneys. It shall be lawful for any 
bank or trust company incorporated under the laws of the State which may act 
‘as depository of the proceeds of bonds or of revenues to furnish such indemnifying 
‘bonds or to pledge such securities as may be required by the Authority. Any 
such trust agreement may set forth the rights and remedies of the bondholders and 
of the trustee, and may restrict the individual right of action by bondholders. 
In addition to the foregoing, any such trust agreement or resolution may contain 
such other provisions as the Authority may deem reasonable and proper for the 
security of the bondholders. All expenses incurred in carrying out the provisions 
of such trust agreement or resolution may be treated as a part of the cost of the 
operation of the turnpike project or projects. (1953, c. 1159.) 


§ 136-89.10. Revenues.— The Authority is hereby authorized to fix, 
revise, charge and collect tolls for the use of each turnpike project and the 
different parts or sections thereof, and to contract with any person, partnership, 
association or corporation desiring the use of any part thereof, including the 
right of way adjoining the paved portion, for placing thereon telephone, telegraph, 
electric light or power lines, gas stations, garages, stores, hotels, and restaurants, 
or for any other purpose except for tracks for railroad or railway use, and to fix 
the terms, conditions, rents and rates of charges for such use; provided that a 
sufficient number of gasoline stations should be authorized to be established in 
each service area along any such turnpike project to permit reasonable competi- 
tion by private business in the public interest. Such tolls shall be so fixed and 
adjusted in respect to the aggregate of tolls from the turnpike project or projects 
in connection with which the bonds of any issue shall have been issued as to 
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provide a fund sufficient with other revenues, if any, to pay (i) the cost of main- 
taining, repairing and operating such turnpike project or projects and (ii) the 
principal of and the interest on such bonds as the same shall become due and 
payable, and to create reserves for such purposes. Such tolls shall not be subject 
to supervision or regulation by any other commission, board, bureau or agency 
of the State. The tolls and all other revenues derived from the turnpike project 
or projects in connection with which the bonds of any issue shall have been is- 
sued, except such part thereof as may be necessary to pay such cost of main- 
tenance, repair and operation and to provide such reserves therefor as may be 
provided for in the resolution authorizing the issuance of such bonds or in the 
trust agreement securing the same, shall be set aside at such regular intervals 
as may be provided in such resolution or such trust agreement in a sinking fund 
which is hereby pledged to, and charged with, the payment of the principal of 
and the interest on such bonds as the same shall become due, and the redemption 
price or the purchase price of bonds retired by call or purchase as therein pro- 
vided. Such pledge shall be valid and binding from the time when the pledge is 
made; the tolls or other revenues or other money so pledged and thereafter 
received by the Authority shall immediately be subject to the lien of such pledge 
without any physical delivery thereof or further act, and the lien of any such 
pledge shall be valid and binding as against all parties having claims of any kind 
in tort, contract or otherwise against the Authority, irrespective of whether such 
parties have notice thereof. Neither the resolution nor any trust agreement by 
which a pledge is created need be filed or recorded except in the records of the 
Authority. The use and disposition of moneys to the credit of such sinking fund 
shall be subject to the provisions of the resolution authorizing the issuance of 
such bonds or of such agreement. Except as may otherwise be provided in such 
resolution or such trust agreement, such sinking fund shall be a fund for all such 
bonds without distinction or priority of one over another. (1953, c. 1159.) 


§ 136-89.11. Trust funds.—All moneys received pursuant to the authority 
of this article, whether as proceeds from the sale of bonds or as revenues, shall 
be deemed to be trust funds to be held and applied solely as provided in this 
article. The resolution authorizing the bonds of any issue or the trust agreement 
securing such bonds shall provide that any officer with whom, or any bank or 
trust company with which such moneys shall be deposited shall act as trustee 
of such moneys and shall hold and apply the same for the purposes hereof, sub- 
ject to such regulations as this article and such resolutions or trust agreement 
may provide. (1953, c. 1159.) 


§ 136-89.11a. Remedies.—Any holder of bonds issued under the provi- 
sions of this article or any of the coupons appertaining thereto, and the trustee 
under any trust agreement, except to the extent the rights herein given may 
be restricted by such trust agreement, may, either at law or in equity, by suit, 
action, mandamus or other proceeding, protect and enforce any and all rights 
under the laws of the State or granted hereunder or under such trust agreement 
or the resolution authorizing the issuance of such bonds, and may enforce and 
compel the performance of all duties required by this article or by such trust 
agreement or resolution to be performed by the Authority or by any officer there- 
of, including the fixing, charging and collecting of tolls. (1953, c. 1159.) 


§ 136-89.11b. Exemption from taxation.—The exercise of the powers 
granted by this article will be in all respects for the benefit of the people of 
the State, for the increase of their commerce and prosperity, and for the improve- 
ment of their health and living conditions, and as the operation and maintenance 
of turnpike projects by the Authority will constitute the performance of essential 
governmental functions, the Authority shall not be required to pay any taxes 
or assessments upon any turnpike project or any property acquired or used by 
the Authority under the provisions of this article or upon the income therefrom, 
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and any bonds issued under the provisions of this article, their transfer and the 
income therefrom (including any profit made on the sale thereof) shall at all 
times be free from taxation within the State, except inheritance and gift taxes. 


(1953, c. 1159.) 


§ 136-89.11c. Miscellaneous. — Each turnpike project when constructed 
and opened to traffic shall be maintained and kept in good condition and repair 
by the Authority. Each such project shall also be policed and operated by such 
force of police, tolltakers and other operating employees as the Authority may 
in its discretion employ. 

All private property damaged or destroyed in carrying out the powers granted 
by this article shall be restored or repaired and placed in its original condition 
as nearly as practicable or adequate compensation made therefor out of funds 
provided under the authority of this article. 

All counties, cities, towns and other political subdivisions and all public agencies 
and commissions of the State, notwithstanding any contrary provision of law, 
are hereby authorized and empowered to lease, lend, grant or convey to the Au- 
thority at its request upon such terms and conditions as the proper authorities 
of such counties, cities, towns, political subdivisions, agencies or commissions 
of the State may deem reasonable and fair without the necessity for any ad- 
vertisement, order of court or other action or formality, other than the regular 
and formal action of the authorities concerned, any real property which may be 
necessary or convenient to the effectuation of the authorized purposes of the 
Authority, including public roads and other real property already devoted to pub- 
lic use. 


On or before the thirtieth day of January in each year the Authority shall 
make an annual report of its activities for the preceding calendar year to the 
Governor. Each such report shall set forth a complete operating and financial 
statement covering its operation during the year. The Authority shall cause 
an audit of its books and accounts to be made at least once in each year by certi- 
fied public accountants and the cost thereof may be treated as a part of the cost 
of construction or operation of the project. 

Any member, agent or employee of the Authority who contracts with the Au- 
thority or is interested, either directly or indirectly, in any contract with the Au- 
thority or in the sale of any property, either real or personal, to the Authority 
shall be punished by a fine of not more than one thousand dollars ($1,000.00) 
or by imprisonment for not more than one year, or both. (1953, c. 1159.) 


§ 1386-89.11d. Turnpike revenue refunding bonds.—The Authority is 
hereby authorized to provide by resolution for the issuance of turnpike revenue 
refunding bonds of the Authority for the purpose of refunding any bonds then 
outstanding which shall have been issued under the provisions of this article, in- 
cluding the payment of any redemption premium thereon and any interest accrued 
or to accrue to the date of redemption of such bonds, and, if deemed advisable 
by the Authority, for the additional purpose of construction improvements, ex- 
tensions, or enlargements of the turnpike project or projects in connection with 
which the bonds to be refunded shall have been issued. The Authority is further 
authorized to provide by resolution for the issuance of its turnpike revenue bonds 
for the combined purpose of 


(1) Refunding any bonds then outstanding which shall have been issued 
under the provisions of this article, including the payment of any 
redemption premiums thereon and any interest accrued or to accrue 
to the date of redemption of such bonds, and 

(2) Paying all or any part of the cost of any additional turnpike project 
or projects. 

The issuance of such bonds, the maturities and other details thereof, the 
rights of the holders thereof, and the rights, duties and obligations of the Au- 
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thority in respect of the same, shall be governed by the provisions of this article 
insofar as the same may be applicable. (1953, c. 1159.) 

§ 136-89.11e. Transfer to State.— When all bonds issued under the 
provisions of this article in connection with any turnpike project or projects and 
the interest thereon shall have been paid or a sufficient amount for the payment 
of all such bonds and the interest thereon to the maturity thereof shall have 
been set aside in trust for the benefit of the bondholders, such project or projects, 
if then in good condition and repair, shall become part of the State highway 
system and shall thereafter be maintained by the State Highway Commission 
free of tolls; provided, however, that the Authority may thereafter charge tolls 
for the use of any such project and pledge such tolls to the payment of bonds is- 
sued under the provisions of this article in connection with another turnpike 
project or projects, but any such pledge of tolls of a turnpike project to the pay- 
ment of bonds issued in connection with another project or projects shall not be 
effectual until the principal of and the interest on the bonds issued in connection 
with the first mentioned project shall have been paid or provision made for their 
ayinenim 1995, 9c Looe O57 Cu Oo syal Le) 
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substituted “State Highway Commission” | Commission.” 


§ 136-89.11f. Additional method.—The foregoing sections of this article 
shall be deemed to provide an additional alternative method for the doing of the 
things authorized thereby and shall be regarded as supplemental and additional 
to powers conferred by other laws, and shall not be regarded as in derogation 
of any powers now existing; provided, however, that the issuance of turnpike 
revenue bonds or turnpike revenue refunding bonds under the provisions of this 
article need not comply with the requirement of any other law applicable to the 
issuance of bonds. (1953, c. 1159.) 


§ 136-89.11g. Conveyance by prior corporations. — Any corporation 
organized under the provisions of this article 6A prior to the revision of this 
article in the year 1953 shall have power to give, sell, assign, transfer or convey 
any and all of its properties, rights and assets to the State of North Carolina 
for the use of the Carolina-Virginia Turnpike Authority. (1953, c. 1159.) 


§ 136-89.11h. Article liberally construed.—This article, being neces- 
sary for the welfare of the State and its inhabitants, shall be liberally construed 
to effect the purposes thereof. (1953, c. 1159.) 


ARTICLE 6B. 
Turnpikes. 


§ 136-89.12. Turnpike projects.—In order to provide for the construc- 
tion of modern express highways or superhighways embodying safety devices, in- 
cluding center division, ample shoulder widths, longsight distances, multiple lanes 
in each direction and grade separation at intersections with other highways and 
railroads, and thereby facilitate vehicular traffic, provide better connections be- 
tween the highway system of North Carolina and the highway systems of the 
adjoining states, remove many of the present handicaps and hazards on the con- 
gested highways in the State, and promote the agricultural and industrial develop- 
ment of the State, the North Carolina Turnpike Authority (hereinafter created) 
is hereby authorized and empowered to construct, maintain, repair and operate 
turnpike projects (as hereinafter defined), and to issue revenue bonds of the 
Authority, payable solely from revenues, to finance such projects. (1951, c. 
894, s. 1.) 

Cited in Virginia-Carolina Coastal High- 
way v. Coastal Turnpike Authority, 237 
N: Co 52, 74S. Es (2d) 310 (1953). 
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§ 186-89.13. Credit of State not pledged.—Revenue bonds issued un- 
der the provisions of this article shall not be deemed to constitute a debt of 
the State or of any political subdivision thereof or a pledge of the faith and 
credit of the State or of any such political subdivision, but all such bonds shall 
be payable solely from the funds herein provided therefor from revenues. All 
such revenue bonds shall contain on the face thereof a statement to the effect 
that neither the State nor the Authority shall be obligated to pay the same or 
the interest thereon except from revenues of the project or projects for which 
they are issued and that neither the faith and credit nor the taxing power of the 
State or of any political subdivision thereof is pledged to the payment of the 
principal of or the interest on such bonds. 

All expenses incurred in carrying out the provisions of this article shall be 
payable solely from funds provided under the authority of this article and no 
liability or obligation shall be incurred by the Authority hereunder beyond the 
extent to which money shall have been provided under the provisions of this 


article, (1951 ci394505) 23) 


§ 136-89.14. North Carolina Turnpike Authority. — There is hereby 
created a body politic and corporate to be known as the “North Carolina Turn- 
pike Authority”. The Authority is hereby constituted a public instrumentality, 
and the exercise by the Authority of the powers conferred by this article in the 
construction, operation and maintenance of turnpike projects shall be deemed 
and held to be the performance of an essential governmental function. 

The North Carolina Turnpike Authority shall consist of ten members, in- 
cluding the chairman of the State Highway Commission who shall be a member 
ex officio, and four members appointed by the Governor who shall serve for terms 
expiring on July 1, 1952, July 1, 1953, July 1, 1954, and July 1, 1955, respec- 
tively, the term of each to be designated by the Governor, and until their re- 
spective successors shall be duly appointed and qualified, together with five mem- 
bers of the State Highway Commission designated and appointed by the Gover- 
nor, who shall serve for terms expiring with their respective terms as members 
of the North Carolina State Highway Commission or until their respective suc- 
cessors shall be designated and appointed. The successor of each of the four ap- 
pointed members shall be appointed for a term of four years but any person 
appointed to fill a vacancy shall be appointed to serve only for the unexpired 
terms, and a member of the Authority shall be eligible for reappointment. Each 
appointed member of the Authority may be removed by the Governor for mis- 
feasance, malfeasance, or willful neglect of duty, but only after reasonable notice 
and a public hearing, unless the same are in writing expressly waived. Each 
appointed member of the Authority before entering upon his duties shall take an 
oath to administer the duties of his office faithfully and impartially, and a record 
of each oath shall be filed in the office of the Secretary of State. 

The Authority shall elect one of the appointed members as chairman of the 
Authority and another as vice-chairman, and shall also elect a secretary-treasurer 
who need not be a member of the Authority. The chairman, vice-chairman and 
secretary-treasurer shall serve as such officers at the pleasure of the Authority. 
Three members of the Authority shall constitute a quorum and the affirmative 
vote of three members shall be necessary for any action taken by the Authority. 
No vacancy in the membership of the Authority shall impair the right of a 
quorum to exercise all the rights and perform all the duties of the Authority. 

Before the issuance of any turnpike revenue bonds under the provisions of 
this article, each member of the Authority shall execute a surety bond in the 
penal sum of twenty-five thousand dollars ($25,000.00) and the secretary- 
treasurer shall execute a surety bond in the penal sum of fifty thousand dollars 
($50,000.00), each such surety bond to be conditioned upon the faithful perform- 
ance of the duties of his office, to be executed by a surety company authorized to 
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transact business in the State as surety and to be approved by the Attorney Gen- 
eral and filed in the office of the Secretary of State. 

The chairman of the Authority shall receive the sum of fifteen dollars ($15.00) 
for each day or part thereof of service, but not exceeding three thousand dollars 
($3,000.00) in any one year. The other appointed members of the Authority 
shall receive the sum of ten dollars ($10.00) for each day or part thereof of 
service, but not exceeding two thousand dollars ($2,000.00) in any one year. 
The chairman of the State Highway Commission shall serve as a member of the 
Authority without extra compensation for such service. Each member shall be 
reimbursed for his actual expenses necessarily incurred in the performance of 
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rewrote the first sentence of the second Highway Commission” for “State High- 
paragraph. way and Public Works Commission.” 


§ 136-89.15. Definitions.—As used in this article, the following words 
and terms shall have the following meanings, unless the context shall indicate 
_another or different meaning or intent: 

(1) The word “Authority” shall mean the North Carolina Turnpike Au- 
thority, created by § 136-89.14, or, if said Authority shall be abol- 
ished, the board, body or commission succeeding to the principal 
functions thereof or to whom the powers given by this article to the 
Authority shall be given by law. 

(2) The word “project” or the words “turnpike project” shall mean any 
highway, express highway or superhighway, toll road or toll bridge 
constructed under the provisions of this article by the authority, in- 
cluding all other bridges, tunnels, overpasses, underpasses, inter- 
changes, entrance places, approaches, toll houses, service stations, 
and administration, storage and other buildings, and facilities which 
the Authority may deem necessary for the operation of such project, 
and may mean any toll bridge and approaches thereto constructed and 
financed as a separate project, together with all property, rights, 
easements, and interests which may be acquired by the Authority 
for the construction or the operation of such project. 

(3) The word “cost” as applied to a turnpike project shall embrace the 
cost of construction, the cost of the acquisition of all land, rights of 
way, property, rights, easements and interests acquired by the Au- 
thority for such construction, the cost of demolishing or removing 
any buildings or structures on land so acquired, including the cost 
of acquiring any lands to which such buildings or structures may be 
moved, the cost of all machinery and equipment, financing charges, 
interest prior to and during construction and, if deemed advisable by 
the Authority, for a period not exceeding one year after completion 
of construction, cost of traffic estimates and of engineering and legal 
services, plans, specifications, surveys, estimates of cost and of reve- 
nues, other expenses necessary or incident to determining the feasi- 
bility or practicability of constructing any such project, administrative 
expense, and such other expense as may be necessary or incident 
to the construction of the project, the financing of such construction 
and the placing of the project in operation. Any obligation of expense 
hereafter incurred by the State Highway Commission with the ap- 
proval of the Authority for traffic surveys, borings, preparation of 
plans and specifications, and other engineering services in connec- 
tion with the construction of a project shall be regarded as a part of 
the cost of such project and shall be reimbursed to the Commission 
out of the proceeds of turnpike revenue bonds hereinafter authorized. 

(4) The words “public highways” shall include all public highways, roads 
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and streets in the State, whether maintained by the State or by any 
county, city, town or other political subdivision. 

(5) The word “bonds” or the words “turnpike revenue bonds” shall mean 
revenue bonds of the Authority authorized under the provisions of 
this article. 

(6) The word “owner” shall include all individuals, copartnerships, as- 
sociations or corporations having any title or interest in any prop- 
erty, rights, easements and interests authorized to be acquired by 
thissatticles C195 lh tc. 8945355 471 O57 ecrO5 as .klay 
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§ 136-89.16. General grant of powers.—The Authority is hereby au- 
thorized and empowered: 

(1) To adopt bylaws for the regulation of its affairs and the conduct of its 
business ; 

(2) To adopt an official seal and alter the same at pleasure; 

(3) To maintain an office at such place or places within the State as it 
may designate ; 

(4) ‘To sue and be sued in its own name, plead and be impleaded; 

(5) To construct, maintain, repair and operate turnpike projects at such 
locations within the State as may be determined by the Authority 
and approved by the State Highway Commission; provided, further, 
that no turnpike or toll road shall be constructed or operated in this 
State unless and until a certificate of approval be first obtained from 
the State Highway Commission certifying that the operation of such 
toll road or turnpike will not be harmful or injurious to the secondary 
or primary roads embraced in the system of State highways; 

(6) To issue turnpike revenue bonds of the Authority for any of its corpo- 
rate purposes, payable solely from the tolls and revenues pledged 
for their payment, and to refund its bonds, all as provided in this 
article; 

(7) To fix and revise from time to time and charge and collect tolls for 
transit over each turnpike project constructed by it; 

(8) To establish rules and regulations for the use of any such turnpike 
project ; 

(9) To acquire, hold and dispose of real and personal property in the 
exercise of its powers and the performance of its duties under this 
abiicie., 

(10) To designate the locations, and establish, limit and control such points 
of ingress to and egress from each turnpike project as may be nec- 
essary or desirable in the judgment of the Authority to insure the 
proper operation and maintenance of such project, and to prohibit 
entrance to such project from any point or points not so designated ; 

(11) To make and enter into contracts and operating agreements with 
similar organizations or agencies of other states and to make and 
enter into all other contracts and agreements necessary or incidental 
to the performance of its duties and the execution of its powers 
under this article; 

(12) To employ consulting engineers, attorneys, accountants, construction 
and financial experts, superintendents, managers, and such other em- 
ployees and agents as may be necessary in its judgment, and to fix 
their compensation ; 

(13) To receive and accept from any federal agency grants for or in aid 
of the construction of any turnpike project, and to receive and accept 
aid or contributions from any source of either money, property, labor 
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or other things of value, to be held, used and applied only for the 
purposes for which such grants and contributions may be made; and 
(14) To do all acts and things necessary or convenient to carry out the 
powers expressly granted in this article. (1951, c. 894, s. 5; 1957, 
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§ 136-89.17. Acquisition of property.—The Authority is hereby au- 
thorized and empowered to acquire by purchase, whenever it shall deem such pur- 
chase expedient, solely from funds provided under the authority of this article, 
such lands, structures, property, rights, rights of way, franchises, easements and 
other interests in lands, including lands lying under water and riparian rights, 
which are located within the State, as it may deem necessary or convenient for 
the construction and operation of any project, upon such terms and at such prices 
as may be considered by it to be reasonable and can be agreed upon between 
it and the owner thereof, and to take title thereto in the name of the State. 

Whenever a reasonable price cannot be agreed upon, or whenever the owner is 
legally incapacitated or is absent, unknown or unable to convey valid title, the 
Authority is hereby authorized and empowered to acquire by condemnation or 
by the exercise of the power of eminent domain any lands, property, rights, rights 
of way, franchises, easements and other property, including public lands or parts 
thereof or rights therein, of any person, copartnership, association, railroad, pub- 
lic service, public utility or other corporation, municipality or political subdivi- 
sion, deemed necessary or convenient for the construction or the efficient operation 
of any project or necessary in the restoration of public or private property dam- 
aged or destroyed. The amount and size of any lands, property, rights of way, 
easements and other property to be obtained by the Authority under its exercise 
of the power of eminent domain shall first be determined and approved by the 
State Highway Commission. Any such proceedings shall be conducted, and the 
compensation to be paid shall be ascertained and paid, in the manner provided by 
the laws of the State then applicable which relate to condemnation or the exer- 
cise of the power of eminent domain as provided in chapter 40 of the General 
Statutes and amendments thereof. Title to any property acquired by the Au- 
thority shall be taken in the name of the State. In any condemnation proceed- 
ings the court having jurisdiction of the suit, action or proceeding may make 
such orders as may be just to the Authority and to the owners of the property 
to be condemned and may require an undertaking or other security to secure 
such owners against any loss or damage by reason of the failure of the Authority 
to accept and pay for the property, but neither such undertaking or security nor 
any act or obligation of the Authority shall impose any liability upon the State or 
the Authority except as may be paid from the funds provided under the authority 
of this article. 

If the owner, lessee or occupier of any property to be condemned shall refuse to 
remove his personal property therefrom or give up possession thereof, the Au- 
thority may proceed to obtain possession in any manner now or hereafter pro- 
vided by law. 

With respect to any railroad property or right of way upon which railroad 
tracks are located, any powers of condemration or of eminent domain may be 
exercised to acquire only an easement interest therein which shall be located 
either sufficiently far above or sufficiently far below the grade of any railroad 
track or tracks upon such railroad property so that neither the proposed project 
nor any part thereof, including any bridges, abutments, columns, supporting 
structures and appurtenances, nor any traffic upon it shall interfere in any man- 
ner with the use, operation or maintenance of the trains, tracks, works or ap- 
purtenances or other property of the railroad nor endanger the movement of the 
trains or traffic upon the tracks of the railroad. Prior to the institution of con- 
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demnation proceedings for such easement over or under such railroad property 
or right of way, plans and specifications of the proposed project showing com- 
pliance with the above-mentioned above or below grade requirements and show- 
ing sufficient and safe plans and specifications of such overhead or undergrade 
structure and appurtenances shall be submitted to the railroad for examination 
and approval. If the railroad fails or refuses within 30 days to approve the plans 
and specifications so submitted, the matter shall be submitted to the North Caro- 
lina Utilities Commission whose decision, arrived at after due consideration in 
accordance with its usual procedure, shall be final as to the sufficiency and safety 
of such plans and specifications and as to such elevations or distances above or 
below the tracks. Such overhead or undergrade structure and appurtenances 
shall be constructed only in accordance with such plans and specifications and in 
accordance with such elevations or distances above or below the tracks so ap- 
proved by the railroad or the North Carolina Utilities Commission as the case 
may be. A copy of the plans and specifications approved by the railroad or the 
North Carolina Utilities Commission shall be filed as an exhibit with the petition 
for condemnation. 


Whenever it shall be found necessary to cross any electric power or telephone 
or telegraph lines, any powers of condemnation or eminent domain may be exer- 
cised only to acquire an easement thereover without any unnecessary interference 
with the continued use and operation of such lines. The Authority shall pay any 
and all costs which may be necessary to make such crossings reasonably safe and 
usable. If the Authority and the owner of such power, telephone or telegraph 
lines are unable to agree upon the terms and conditions as to the payment of 
damages and costs involved in such matters, and the way and manner in which 
such crossings shall be made, this shall be determined by the North Carolina 
Utilities Commission upon petition filed by the Authority and after notice and 
hearing as to the other utilities concerned, in accordance with such rules and pro- 
cedures as may be prescribed by the said Commission. Before using such ease- 
ment as may be acquired by the Authority as herein provided it shall fully comply 
with such agreement as shall be made by it with any such utility or fully com- 
ply with any conditions set forth in the order of condemnation. In the event any 
land which is used for agricultural purposes is condemned for the location thereon 
of any highway under the provisions of this article which would divide one part 
of such agricultural land from another part thereof, the Authority shall pay all 
the damages to such land caused from the taking of such part thereof as shall be 
used for such highway and in addition thereto the damages resulting from divid- 
ing such agricultural land so that one part thereof will not be accessible to the 
other. If the owner of such land shall be dissatisfied with the amount of damages 
assessed to be paid for the taking of such property, he shall have a right to demand 
that the value of the whole tract of agricultural land, including woodland used as 
a part thereof, shall be valued and the Authority shall be required to pay in lieu 
of damages for condemnation of such highway thereunder the total value of such 
property upon conveyance of the same in fee simple, free from encumbrances, to 
the Authority. The owner of such property shall, however, have the option at any 
time to accept the damages assessed for the taking of the land or the total valu- 
ation of said property as hereinbefore provided. (1951, c. 894, s. 6; 1957, c. 65, 
sill.) 

Editor’s Note—The 1957 amendment for “State Highway and Public Works 
substituted “State Highway Commission’ Commission.” 


§ 136-89.18. Incidental powers.—The Authority shall have power to 
construct grade separations at intersections of any turnpike project with public 
highways and to change and adjust the lines and grades of such highways so as 
to accommodate the same to the design of such grade separation. The cost of 
such grade separations and any damage incurred in changing and adjusting the 
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lines and grades of such highways shall be ascertained and paid by the Authority 
as a part of the cost of such turnpike project. 

If the Authority shall find it necessary to change the location of any portion of 
any public highway, it shall cause the same to be reconstructed at such location 
as the Authority shall deem most favorable and of substantially the same type 
and in as good condition as the original highway. The cost of such reconstruc- 
tion and any damage incurred in changing the location of any such highway shall 
be ascertained and paid by the Authority as a part of the cost of such turnpike 
project. 

Any public highway affected by the construction of any turnpike project may be 
vacated or relocated by the Authority in the manner now provided by law for 
the vacation or relocation of public roads, and any damages awarded on account 
thereof shall be paid by the Authority as a part of the cost of such project; pro- 
vided where any part of an existing public road is vacated, no charge may be made 
for the use of such vacated public road where the same becomes a part of a 
turnpike project. 

In addition to the foregoing powers the Authority and its authorized agents and 
employees may enter upon any lands, waters and premises in the State for the 
purpose of making surveys, soundings, drillings and examinations as they may 
deem necessary or convenient for the purposes of this article, and such entry 
shall not be deemed a trespass, nor shall an entry for such purposes be deemed 
an entry under any condemnation proceedings which may be then pending. The 
Authority shall make reimbursement for any actual damage resulting to such 
lands, waters and premises as a result of such activities. 

The Authority shall also have power to make reasonable regulations for 
the installation, construction, maintenance, repair, renewal, relocation and re- 
moval of tracks, pipes, mains, conduits, cables, wires, towers, poles and other 
equipment and appliances (herein called “public utility facilities”) of any public 
utility in, on, along, over or under any turnpike project. Whenever the Authority 
shall determine that it is necessary that any such public utility facility which now 
is, or hereafter may be, located in, on, along, over or under any turnpike project 
should be relocated in such turnpike project, or should be removed from such 
tunpike project, the public utility owning or operating such facilities shall relocate 
or remove the same in accordance with the order of the Authority; provided, how- 
ever, that the cost and expenses of such relocation or removal, including the cost 
of installing such facilities in a new location or new locations, and the cost of any 
lands, or any rights or interests in lands, and any other rights, acquired to ac- 
complish such relocation or removal, shall be ascertained and paid by the Au- 
thority as a part of the cost of such turnpike project. In case of any such reloca- 
tion or removal of facilities, the public utility owning or operating the same, its 
successors or assigns, may maintain and operate such facilities, with the necessary 
appurtenances, in the new location or new locations, for as long a period, and up- 
on the same terms and conditions, as it had the right to maintain and operate such 
facilities in their former location or locations. 

The State hereby consents to the use of all lands owned by it, including lands 
lying under water, which are deemed by the Authority to be necessary for the 
construction or operation of any turnpike project; provided no public property 
may be used except upon the approval of: the State Highway Commission, and 
with the consent of the Governor and the Council of State acting together. (1951, 
104 sm/s1997e% 65,)s 11s) 

Editor’s Note—The 1957 amendment for “State Highway and Public Works 
substituted “State Highway Commission” Commission.” 


§ 136-89.19. Turnpike revenue bonds.—The Authority is hereby au- 
thorized to provide by resolution, at one time or from time to time, for the is- 
suance of turnpike revenue bonds of the Authority for the purpose of paying all 
or any part of the cost of any one or more turnpike projects. The principal of 
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and the interest on such bonds shall be payable solely from the funds herein pro- 
vided for such payment. ‘The bonds of each issue shall be dated, shall bear in- 
terest at such rate or rates not exceeding five per centum (5%) per annum, shall 
mature at such time or times not exceeding forty years from their date or dates, 
as may be determined by the Authority, and may be made redeemable before ma- 
turity, at the option of the Authority, at such price or prices and under such terms 
and conditions as may be fixed by the Authority prior to the issuance of the 
bonds. ‘The Authority shall determine the form of the bonds, including any in- 
terest coupons to be attached thereto, and shall fix the denomination or denomina- 
tions of the bonds and the place or places of payment of principal and interest, 
which may be at any bank or trust company within or without the State. The 
bonds shall be signed by the chairman of the Authority or shall bear his facsimile 
signature, and the official seal of the Authority shall be impressed thereon and 
attested by the secretary-treasurer of the Authority, and any coupons attached 
thereto shall bear the facsimile signature of the chairman of the Authority. In 
case any officer whose signature or a facsimile of whose signature shall appear on 
any bonds or coupons shall cease to be such officer before the delivery of such 
bonds, such signature or such facsimile shall nevertheless be valid and sufficient 
for all purposes the same as if he had remained in office until such delivery. All 
bonds issued under the provisions of this article shall have and are hereby de- 
clared to have all the qualities and incidents of negotiable instruments under the 
negotiable instruments law of the State. The bonds may be issued in coupon or 
in registered form, or both, as the Authority may determine, and provision may 
be made for the registration of any coupon bonds as to principal alone and also as 
to both principal and interest, and for the reconversion into coupon bonds of any 
bonds registered as to both principal and interest. The Authority may sell such 
bonds in such manner and for such price as it may determine will best effect the 
purposes of this article. 

The proceeds of the bonds of each issue shall be used solely for the payment 
of the cost of the turnpike project or projects for which such bonds shall have 
been issued, and shall be disbursed in such manner and under such restrictions, if 
any, as the Authority may provide in the resolution authorizing the issuance of 
such bonds or in the trust agreement hereinafter mentioned securing the same. 
If the proceeds of the bonds of any issue, by error of estimates or otherwise, shall 
be less than such cost, additional bonds may in like manner be issued to provide 
the amount of such deficit, and, unless otherwise provided in the resolution au- 
thorizing the issuance of such bonds or in the trust agreement securing the same, 
shall be deemed to be of the same issue and shall be entitled to payment from the 
same fund without preference or priority of the bonds first issued. If the pro- 
ceeds of the bonds of any issue shall exceed such cost, the surplus shall be de- 
posited to the credit of the sinking fund for such bonds. 

Prior to the preparation of definitive bonds, the Authority may, under like 
restrictions, issue interim receipts or temporary bonds, with or without coupons, 
exchangeable for definitive bonds when such bonds shall have been executed and 
are available for delivery. ‘The Authority may also provide for the replacement of 
any bonds which shall become mutilated or shall be destroyed or lost. Bonds may 
be issued under the provisions of this article without obtaining the consent of any 
department, division, commission, board, bureau or agency of the State, and 
without any other proceedings or the happening of any other conditions or things 
than those proceedings, conditions or things which are specifically required by 
thissarticlesm (1951..c. cO4ecusy) 


§ 136-89.20. Trust agreement.—In the discretion of the Authority any 
bonds issued under the provisions of this article may be secured by a trust agree- 
ment by and between the Authority and a corporate trustee, which may be any 
trust company or bank having the powers of a trust company within or without 
the State. Such trust agreement or the resolution providing for the issuance of 
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such bonds may pledge or assign the tolls and other revenues to be received, but 
shall not convey or mortgage any turnpike project or any part thereof. Such 
trust agreement or resolution providing for the issuance of such bonds may con- 
tain such provisions for protecting and enforcing the rights and remedies of the 
bondholders as may be reasonable and proper and not in violation of law, includ- 
ing covenants setting forth the duties of the Authority in relation to the acquisi- 
tion of property and the construction, improvement, maintenance, repair, opera- 
tion and insurance of the turnpike project or projects in connection with such 
bonds shall have been authorized, the rates of toll to be charged, and the custody, 
safeguarding and application of all moneys. It shall be lawful for any bank or 
trust company incorporated under the laws of the State which may act as deposi- 
tory of the proceeds of bonds or of revenues to furnish such indemnifying bonds 
or to pledge such securities as may be required by the Authority. Any such trust 
agreement may set forth the rights and remedies of the bondholders and of the 
trustee, and may restrict the individual right of action by bondholders. In 
addition to the foregoing, any such trust agreement or resolution may contain 
such other provisions as the Authority may deem reasonable and proper for the 
security of the bondholders. All expenses incurred in carrying out the provi- 
sions of such trust agreement or resolution may be treated as a part of the cost of 
the operation of the turnpike project or projects. (1951, c. 894, s. 9.) 


§ 136-89.21. Revenues.—The Authority is hereby authorized to fix, re- 
vise, charge and collect tolls for the use of each turnpike project and the different 
parts or sections thereof, and to contract with any person, partnership, association 
or corporation desiring the use of any part thereof, including the right of way 
adjoining the paved portion, for placing thereon telephone, telegraph, electric 
light or power lines, gas stations, garages, stores, hotels, and restaurants, or for 
any other purpose except for tracks for railroad or railway use, and to fix the 
terms, conditions, rents and rates of charges for such use; provided that a suffi- 
cient number of gasoline stations should be authorized to be established in each 
service area along any such turnpike project to permit reasonable competition 
by private business in the public interest. Such tolls shall be so fixed and ad- 
justed in respect to the aggregate of tolls from the turnpike project or projects in 
connection with which the bonds of any issue shall have been issued as to provide 
a fund sufficient with other revenues, if any, to pay (i) the cost of maintaining, 
repairing and operating such turnpike project or projects and (ii) the principal 
of and the interest on such bonds as the same shall become due and payable, and 
to create reserves for such purposes. Such tolls shall not be subject to supervision 
or regulation by any other commission, board, bureau or agency of the State. The 
tolls and all other revenues derived from the turnpike project or projects in con- 
nection with which the bonds of any issue shall have been issued, except such 
part thereof as may be necessary to pay such cost of maintenance, repair and op- 
eration and to provide such reserves therefor as may be provided for in the res- 
olution authorizing the issuance of such bonds or in the trust agreement securing 
the same, shall be set aside at such regular intervals as may be provided in such 
resolution or such trust agreement in a sinking fund which is hereby pledged to, 
and charged with, the payment of the principal of and the interest on such bonds 
as the same shall become due, and the redemption price or the purchase price of 
bonds retired by call or purchase as therein provided. Such pledge shall be valid 
and binding from the time when the pledge is made; the tolls or other revenues or 
other money so pledged and thereafter received by the Authority shall immedi- 
ately be subject to the lien of such pledge without any physical delivery thereof or 
further act, and the lien of any such pledge shall be valid and binding as against 
all parties having claims of any kind in tort, contract or otherwise against the 
Authority, irrespective of whether such parties have notice thereof. Neither the 
resolution nor any trust agreement by which a pledge is created need be filed or 
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recorded except in the records of the Authority. ‘The use and disposition of 
moneys to the credit of such sinking fund shall be subject to the provisions of the 
resolution authorizing the issuance of such bonds or of such trust agreement. 
Except as may otherwise be provided in such resolution or such trust agreement, 
such sinking fund shall be a fund for all such bonds without distinction or priority 
of one over another. (1951, c. 894, s. 10.) 


§ 136-89.22. Trust funds.—All moneys received pursuant to the au- 
thority of this article, whether as proceeds from the sale of bonds or as revenues, 
shall be deemed to be trust funds to be held and applied solely as provided in this 
article. ‘The resolution authorizing the bonds of any issue or the trust agreement 
securing such bonds shall provide that any officer with whom, or any bank or 
trust company with which such moneys shall be deposited shall act as trustee of 
such moneys and shall hold and apply the same for the purposes hereof, subject 
to such regulations as this article and such resolution or trust agreement may 
provide, 1951 cr o04, Sail.) 


§ 136-89.23. Remedies.—Any holder of bonds issued under the provi- 
sions of this article or any of the coupons appertaining thereto, and the trustee 
under any trust agreement, except to the extent the rights herein given may be 
restricted by such trust agreement, may, either at law or in equity, by suit, action, 
mandamus or other proceeding, protect and enforce any and all rights under the 
laws of the State or granted hereunder or under such trust agreement or the res- 
olution authorizing the issuance of such bonds, and may enforce and compel the 
performance of all duties required by this article or by such trust agreement or 
resolution to be performed by the Authority or by any officer thereof, including 
the fixing, charging and collecting of tolls. (1951, c. 894, s. 12.) 


§ 136-89.24. Exemption from taxation.—The exercise of the powers 
granted by this article will be in all respects for the benefit of the people of the 
State, for the increase of their commerce and prosperity, and for the improvement 
of their health and living conditions, and as the operation and maintenance of 
turnpike projects by the Authority will constitute the performance of essential 
governmental functions, the Authority shall not be required to pay any taxes or 
assessments upon any turnpike project or any property acquired or used by the 
Authority under the provisions of this article or upon the income therefrom, and 
any bonds issued under the provisions of this article, their transfer and the income 
therefrom (including any profit made on the sale thereof) shall at all times be 
free from taxation within the State, except inheritance and gift taxes. (1951, 
ca C94 Misa 3s) 


§ 136-89.25. Miscellaneous.—Each turnpike project when constructed 
and opened to traffic shall be maintained and kept in good condition and repair 
by the Authority. Each such project shall also be policed and operated by such 
force of police, tolltakers and other operating employees as the Authority may in 
its discretion employ. 

All private property damaged or destroyed in carrying out the powers granted 
by this article shall be restored or repaired and placed in its original condition 
as nearly as practicable or adequate compensation made therefor out of funds pro- 
vided under the authority of this article. 

All counties, cities, towns and other political subdivisions and all public agen- 
cies and commissions of the State, notwithstanding any contrary provision of law, 
are hereby authorized and empowered to lease, lend, grant or convey to the Au- 
thority at its request upon such terms and conditions as the proper authorities of 
such counties, cities, towns, political subdivisions, agencies or commissions of the 
State may deem reasonable and fair and without the necessity for any advertise- 
ment, order of court or other action or formality, other than the regular and 
formal action of the authorities concerned, any real property which may be nec- 
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essary or convenient to the effectuation of the authorized purposes of the Au- 
thority, including public roads and other real property already devoted to public 
use. 

On or before the thirtieth day of January in each year the Authority shall make 
an annual report of its activities for the preceding calendar year to the Governor. 
Each such report shall set forth a complete operating and financial statement 
covering its operation during the year. The Authority shall cause an audit of its 
books and accounts to be made at least once in each year by certified public 
accountants and the cost thereof may be treated as a part of the cost of construc- 
tion or operation of the project. 

Any member, agent or employee of the Authority who contracts with the 
Authority or is interested, either directly or indirectly, in any contract with the 
Authority or in the sale of any property, either real or personal, to the Authority 
shall be punished by a fine of not more than one thousand dollars ($1,000.00) or 
by imprisonment for not more than one year, or both. (1951, c. 894, s. 14.) 


§ 136-89.26. Turnpike revenue refunding bonds.—The Authority is 
hereby authorized to provide by resolution for the issuance of turnpike revenue 
refunding bonds of the Authority for the purpose of refunding any bonds then 
outstanding which shall have been issued under the provisions of this article, 
including the payment of any redemption premium thereon and any interest 
accrued or to accrue to the date of redemption of such bonds, and, if deemed ad- 
visable by the Authority, for the additional purpose of constructing improve- 
ments, extensions, or enlargements of the turnpike project or projects in connec- 
tion with which the bonds to be refunded shall have been issued. ‘The Authority 
is further authorized to provide by resolution for the issuance of its turnpike 
revenue bonds for the combined purpose of 

(1) Refunding any bonds then outstanding which shall have been issued un- 
der the provisions of this article, including the payment of any re- 
demption premium thereon and any interest accrued or to accrue to 
the date of redemption of such bonds, and 

(Z) Paying all or any part of the cost of any additional turnpike project or 
projects. 

The issuance of such bonds, the maturities and other details thereof, the rights 
of the holders thereof, and the rights, duties and obligations of the Authority in 
respect of the same, shall be governed by the provisions of this article insofar as 
the same may be applicable. (1951, c. 894, s. 15.) 


§ 136-89.27. Transfer to State.—When all bonds issued under the pro- 
visions of this article in connection with any turnpike project or projects and the 
interest thereon shall have been paid or a sufficient amount for the payment of all 
such bonds and the interest thereon to the maturity thereof shall have been set 
aside in trust for the benefit of the bondholders, such project or projects, if then in 
good condition and repair, shall become part of the State highway system and 
shall thereafter be maintained by the State Highway Commission free of tolls; 
provided, however, that the Authority may thereafter charge tolls for the use of 
any such project and pledge such tolls to the payment of bonds issued under the 
provisions of this article in connection with another turnpike project or projects, 
but any such pledge of tolls of a turnpike project to the payment of bonds issued 
in connection with another project or projects shall not be effectual until the 
principal of and the interest on the bonds issued in connection with the first men- 
tioned project shall have been paid or provision made for their payment. (1951, 
Ceootns, 16371957,:c. 65, Ss. 11%) 

Editor’s Note—The 1957 amendment for “State Highway and Public Works 
substituted “State Highway Commission” | Commission.” 


§ 136-89.28. Preliminary expenses.—To provide for the preliminary 
expenses of the Authority in carrying out the provisions of this article the 
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Governor and the Council of State acting together, with the approval of the State 
Highway Commission, is authorized and empowered to advance and make avail- 
able to the Authority in either the current or the next succeeding biennium from 
the Highway Fund an amount not exceeding twenty-five thousand dollars 
($25,000). Such advance shall not be made unless at the time it is made the 
Governor and Council of State, and the State Highway Commission shall have 
reasonable grounds for believing that the construction of a toll road by the Au- 
thority in this State is desirable and practical and will serve the public interest. 
All such expenses incurred by the Authority prior to the issuance of turnpike 
revenue bonds under the provisions of this article shall be paid by the Authority 
from such appropriation and charged to the appropriate turnpike project or 
projects, and the Authority shall keep proper records and accounts showing each 
amount so charged. Upon the sale of turnpike revenue bonds for any turnpike 
project or projects, the funds so expended by the Authority in connection with 
such project or projects shall be reimbursed to the Highway Fund from the pro- 
ceeds of such bonds. 

The Authority is hereby authorized and directed when such appropriation is 
made available to it to make such surveys and studies of any proposed turnpike 
project as may be necessary to effect the financing authorized by this article at the 
earliest practicable time, and for this purpose to employ such consulting engineers, 
traffic engineers, legal and financial experts and such other employees and agents 
as it may deem necessary. ‘To effect the purpose of this article the State Highway 
Commission shall make available to the Authority all data in its possession and 
furnish such engineering services as may be possible which may be useful to the 
Authority in making such surveys and studies and the Commission may furnish 
such assistance in making investigations and in preparing designs for any turn- 
pike project as may be agreed upon between the Commission and the Authority, 
the cost of such surveys and expenses incurred by the Commission to be paid by 
the Authority sal 9o) cn o04.s.51 9195/5 CO. Saul) 

Editor’s Note—The 1957 amendment for “State Highway and Public Works 
substituted “State Highway Commission” | Commission.” 


§ 136-89.29. Additional method.—The foregoing sections of this article 
shall be deemed to provide an additional and alternative method for the doing of 
the things authorized thereby, and shall be regarded as supplemental and addi- 
tional to powers conferred by other laws, and shall not be regarded as in deroga- 
tion of any powers now existing; provided, however, that the issuance of turnpike 
revenue bonds or turnpike revenue refunding bonds under the provisions of this 
article need not comply with the requirements of any other law applicable to the 
issuance of bonds. (1951, c. 894, s, 18.) 


§ 136-89.30. Article liberally construed.—This article, being necessary 
for the welfare of the State and its inhabitants, shall be liberally construed to 
elfect. the: purposes thercol. 19) ecrcO4 cals) 


ARTICLE 6C. 
State Toll Bridges and Revenue Bonds. 


§ 136-89.31. Short title.—This article shall be known, and may be cited, 
asi the ‘State Bridge Revenue Bond Actes M1953 ven [00 Roa) 


§ 136-89.32. Definitions.—As used in this article, the following words 
and terms shall have the following meanings, unless the context shall indicate 
another or different meaning or intent: 

(1) The word “Commission” shall mean the State Highway Commission or, 
if said Commission shall be abolished, any board, body or Commission 
succeeding to the principal functions thereof or to whom the powers 
given by this article to the Commission shall be given by law. 
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(2) The word “bridge” shall mean any bridge acquired or constructed by the 
Commission under the provisions of this article, and shall embrace the 
substructure and superstructure thereof and the approaches thereto, 
and such entrance plazas, interchanges, overpasses, underpasses, con- 
necting highways (including elevated or depressed highways), toll 
houses, administration, storage and other buildings, and other struc- 
tures as the Commission may determine to construct in connection 
therewith, together with all property, rights, easements and interests 
acquired by the Commission for the construction or the operation of 
such bridge. 

(3) The word “‘cost” as applied to any bridge shall embrace the cost of ac- 
quisition or construction, the cost of the acquisition of all land, rights 
of way, property, rights, easements and interests acquired by the 
Commission for such construction, the cost of all machinery and 
equipment, financing charges, interest prior to and during construc- 
tion and for one year after completion of construction, cost of traffic 
estimates and of engineering and legal services, plans, specifications, 
surveys, estimates of cost and of revenues, other expenses necessary 
or incident to determining any such project, administrative expense, 
and such other expense as may be necessary or incident to the acqui- 
sition or construction of the bridge, the financing of such acquisition 
or construction and the placing of the bridge in operation. Any ob- 
ligation or expense heretofore or hereafter incurred by the Commis- 
sion for traffic surveys, borings, preparation of plans and _ specifica- 
tions, and other engineering services in connection with the acquisi- 
tion or construction of a bridge hereunder shall be regarded as a part 
of the cost of such bridge and shall be reimbursed to the Commission 
out of the proceeds of revenue bonds hereinafter authorized. 

(4) The word “owner” shall include all individuals, copartnerships, associa- 
tions or corporations and also municipalities, political subdivisions 
and all public agencies and instrumentalities having any title or in- 
terest in any property, rights, easements and interests authorized to 
be acquired by this article. 

(5) The word “bonds” or the words “revenue bonds” or “bridge revenue 
bonds” shall mean revenue bonds of the Commission issued under 
the provisions of thisvarticiess( 1993,¢, 900, se 27019577 c. 00, Sp 11:) 

Editor’s Note—The 1957 amendment for “State Highway and Public Works 
substituted “State Highway Commission” Commission in subdivision (1). 


§ 136-89.33. General grant of powers.—The Commission is hereby au- 
thorized and empowered, subject to the provisions of this article: 

(1) To acquire by purchase or by condemnation, construct, reconstruct, en- 
large, improve, maintain, repair and operate any one or more bridges 
over any of the rivers or navigable waters which are wholly or par- 
tially within this State; provided, that no bridge shall be acquired 
or constructed under the provisions of this article unless such bridge 
shall be not less than one mile in length nor unless the construction 
cost of such bridge shall be not less than $1,000,000 ; 

(2) To issue bridge revenue bonds of the State, to be known and designated 
as “State of North Carolina Toll Bridge Revenue Bonds” payable 
solely from the tolls and revenues pledged for their payment and to 
refund such bonds, all as provided in this article; 

(3) To combine for financing purposes any two or more bridges hereafter ac- 
quired, constructed or operated by the Commission ; 

(4) To fix and revise from time to time and charge and collect tolls and 
other charges for transit over or the use of any bridge; 

(5) To establish rules and regulations for the use of any bridge; 
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(6) To require, hold and dispose of real and personal property in the exer- 
cise of its powers and the performance of its duties under this article; 

(7) To enter upon any lands and structures and upon lands under water, to 
make surveys, borings, soundings or examinations as it may deem 
necessary or convenient for the purposes of this article, and such 
entry shall not be deemed a trespass, nor shall any entry for such 
purposes be deemed an entry under any condemnation proceedings 
which may be then pending; provided, however, that the Commission 
shall make reimbursement for any actual damage resulting to such 
lands, structures and lands under water as a result of such activities; 

(8) To enter upon, use, occupy and dig up any street, alley, road, highway 
or other public place necessary to be entered upon, used or occupied 
in connection with the construction, reconstruction, enlargement, im- 
provement, maintenance, repair or operation of any bridge; 

(9) To make and enter into contracts and agreements with other states or 
political subdivisions or agencies thereof with reference to approaches 
and connecting highways in any such state and to make and enter into 
all contracts and agreements necessary or incidental to the perform- 
ance of its duties and the execution of its powers under this article; 

(10) To employ consulting engineers, attorneys, accountants, construction 
and financial experts, superintendents, managers, and such other em- 
ployees and agents as may be necessary in its judgment, and to fix 
their compensation ; 

(11) To receive and accept from any federal agency grants for or in aid of 
the construction of any bridge, and to receive and accept aid or con- 
tributions from any source of either money, property, labor or other 
things of value, to be held, used and applied only for the purposes 
for which such grants and contributions may be made; and 

(12) To do all acts and things necessary or convenient to carry out the 
powers expressly granted in this article. (1953, c. 900, s. 3.) 


§ 136-89.34. Acquisition of property.—The Commission is hereby au- 
thorized and empowered to acquire by purchase, whenever it shall deem such 
purchase expedient, from funds provided under the authority of this article, 
either within or without the State, such lands, structures, property, rights, rights 
of way, franchises, easements and other interests in lands, including lands lying 
under water and riparian rights, as it may deem necessary or convenient for the 
construction or operation of any bridge, upon such terms and at such prices as 
may be considered by it to be reasonable and can be agreed upon between it and 
the owner thereof, and to take title thereto in the name of the State. 

Whenever a reasonable price cannot be agreed upon, or whenever the owner is 
legally incapacitated or is absent, unknown or unable to convey valid title, the 
Commission is hereby authorized and empowered to acquire by condemnation or 
by the exercise of the power of eminent domain any lands, property, rights, rights 
of way, franchises, easements and other property, including public lands, parks, 
playgrounds, reservations, highways or parkways, or part thereof or rights there- 
in, of any person, copartnership, association, railroad, public service, public utility 
or other corporation, or municipality or political subdivision deemed necessary or 
convenient for the construction or the efficient operation of any bridge or nec- 
essary in the restoration of public or private property damaged or destroyed, and 
in so doing the ways, means, methods and procedure of chapter 40 of the General 
Statutes of North Carolina, entitled “Eminent Domain”, shall be used by the 
Commission as near as the same is suitable for the purposes of this section, and 
in all instances the general and special benefits shall be assessed as offsets against 
damages. In case condemnation shall become necessary the Commission is au- 
thorized to enter the lands or other property and take possession of the same 
prior to bringing the proceedings for condemnation, and prior to the payment 
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of the money for such property. In the event the owner or owners shall appeal 
from the report of the commissioners, it shall not be necessary for the Commis- 
sion to deposit the money assessed with the clerk, but it may proceed and use 
the property to be condemned until the final determination of the action. 

The State hereby consents to the use of all lands owned by it, including lands 
lying under water, which are deemed by the Commission to be necessary for the 
construction or operation of any bridge. (1953, c. 900, s. 4.) 


§ 136-89.35. Bridge revenue bonds.—The Commission is hereby au- 
thorized to provide by resolution, at one time or from time to time, for the 
issuance of bridge revenue bonds of the State for the purpose of paying all or any 
part of the cost of any one or more bridges; provided, however, that no such 
bonds shall be issued unless the Commission shall make a finding in such resolu- 
tion, or in a separate resolution adopted by the Commission prior to the issuance 
of such bonds, that (i) sufficient funds for paying such cost are not available 
to the Commission from appropriations or other State or federal funds, and 
(11) the revenues of such bridge or bridges, as the case may be, as estimated by 
the Commission following traffic surveys made by competent engineers for the 
Commission, after providing for the payment of the cost of maintenance and 
operation thereof and reserves therefor, will be sufficient to provide for the pay- 
ment of such bonds and the interest thereon as the same shall fall due. The 
principal of and the interest on such bonds shall be payable solely from the funds 
herein provided for their payment. 


The bonds of each issue shall be dated, shall bear interest at such rate or 
rates not exceeding five per centum (5%) per annum, shall mature at such time 
or times not exceeding forty years from their date or dates, as may be determined 
by the Commission, and may be made redeemable before maturity, at the option 
of the Commission, at such price or prices and under such terms and conditions 
as may be fixed by the Commission prior to the issuance of the bonds. ‘The 
Commission shall determine the form of the bonds, including any interest coupons 
to be attached thereto, and shall fix the denomination or denominations of the 
bonds and the place or places of payment of principal and interest, which may 
be at any bank or trust company within or without the State. The bonds shall be 
signed by the chairman of the Commission and the official seal of the Commis- 
sion shall be impressed thereon, attested by the secretary or other officer of the 
Commission designated by the Commission, and any coupons attached thereto 
shall bear the facsimile signature of said chairman. In case any officer whose 
signature or a facsimile of whose signature shall appear on any bonds or coupons 
shall cease to be such officer before the delivery of such bonds, such signature 
or such facsimile shall nevertheless be valid and sufficient for all purposes the 
same as if he had remained in office until such delivery. The bonds may be 
issued in coupon or in registered form, or both, as the Commission may deter- 
mine, and provision may be made for the registration of any coupon bonds as 
to principal alone and also to both principal and interest, for the reconversion 
into coupon bonds of any bonds registered as to both principal and interest, and 
for the interchange of registered and coupon bonds. The Commission may sell 
such bonds in such manner and for such price as it may determine will best effect 
the purposes of this article, but no such sale shall be made at a price so low 
as to require the payment of interest on the money received therefor at more 
than five per centum (5%) per annum, computed with relation to the absolute 
maturity or maturities of the bonds in accordance with standard tables of bond 
values, excluding, however, from such computation the amount of any premium 
to be paid on redemption of any bonds prior to maturity. 


The proceeds of the bonds of each issue shall be used solely for the purpose 
for which such bonds shall have been authorized, and shall be disbursed in such 
manner and under such restrictions, if any, as the Commission may provide in 
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the resolution authorizing the issuance of such bonds or in the trust agreement, 
hereinafter mentioned, securing the same. If the proceeds of such bonds issued 
for the purpose of paying the cost of construction of any bridge or bridges, by 
error of estimates or otherwise, shall be less than such cost, additional bonds may 
in like manner be issued to provide the amount of such deficit and, unless other- 
wise provided in the authorizing resolution or in the trust agreement securing 
such bonds, shall be deemed to be of the same issue and shall be entitled to pay- 
ment from the same fund without preference or priority of the bonds first issued 
for the same purpose. 

The resolution providing for the issuance of revenue bonds, or any trust 
agreement securing such bonds, may contain such limitations upon the issuance 
of additional revenue bonds as the Commission may deem proper, and such 
additional bonds shall be issued under such restrictions and limitations as may 
be prescribed by such resolution or trust agreement. 

Prior to the preparation of definitive bonds, the Commission may, under like 
restrictions, issue interim receipts or temporary bonds, with or without coupons, 
exchangeable for definitive bonds when such bonds shall have been executed and 
are available for delivery. The Commission may also provide for the replacement 
of any bonds which shall become mutilated or shall be destroyed or lost. 

Bonds may be issued under the provisions of this article without obtaining the 
consent of any department, division, commission, board, bureau or agency of 
the State, and without any other proceedings, conditions or things which are 
specifically required by this article. (1953, c. 900, s. 5.) 


§ 136-89.36. Credit of State not pledged.—Revenue bonds issued un- 
der the provisions of this article shall not be deemed to constitute a debt of the 
State or of any political subdivision thereof or a pledge of the faith and credit 
of the State or of any such political subdivision, but shall be payable solely from 
the funds provided therefor from tolls and revenues. All such revenue bonds 
shall contain on the face thereof a statement to the effect that neither the State 
nor the Commission shall be obligated to pay the same or the interest thereon 
except from the special fund provided therefor from tolls and revenues under 
this article, and that the faith and credit of the State are not pledged to the 
payment of the principal of or the interest on such bonds. The issuance of 
revenue bonds under the provisions of this article shall not directly or indirectly 
or contingently obligate the State to levy or to pledge any form of taxation 
whatever therefor. (1953, c. 900, s. 6.) 


§ 136-89.37. Trust agreement.—In the discretion of the Commission 
any bonds issued under the provisions of this article may be secured by a trust 
agreement by and between the Commission and a corporate trustee, which may 
be any trust company or bank having the powers of a trust company within or 
without the State. Such trust agreement or the resolution providing for the 
issuance of such bonds may pledge or assign the tolls and other revenues to be 
received, but shall not convey or mortgage any bridge or any part thereof. 
Such trust agreement or resolution providing for the issuance of such bonds may 
contain such provisions for protecting and enforcing the rights and remedies of 
the bondholders as may be reasonable and proper and not in violation of law, 
including covenants setting forth the duties of the Commission in relation to the 
acquisition of property and the construction, enlargement, improvement, mainte- 
nance, repair, operation and insurance of the bridge or bridges in connection 
with which such bonds shall have been authorized, the rates of toll to be charged, 
and the custody, safeguarding and application of all moneys. It shall be lawful 
for any bank or trust company incorporated under the laws of the State which 
may act as depositary of the proceeds of bonds or of revenues to furnish such 
indemnifying bonds or to pledge such securities as may be required by the Com- 
mission. Any such trust agreement may set forth the rights and remedies of 
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the bondholders and of the trustee, and may restrict the individual right of action 
by bondholders. In addition to the foregoing, any such trust agreement or reso- 
lution may contain such other provisions as the Commission may deem reason- 
able and proper for the security of the bondholders. All expenses incurred in 
carrying out the provisions of such trust agreement or resolution may be treated 
as a part of the cost of the operation of the bridge or bridges. (1953, c. 900, s. 7.) 


§ 136-89.38. Revenues.—The Commission is hereby authorized to fix, 
revise, charge and collect tolls for the use of any bridge acquired or constructed 
under the provisions of this article. Such tolls shall be so fixed and adjusted 
with respect to the aggregate of tolls from any such bridge or bridges as to 
provide a fund sufficient, with other revenues, if any, to pay (i) the cost of 
maintaining, repairing and operating such bridge or bridges and any other ex- 
penses payable from such tolls and (11) the principal of and the interest on the 
bonds which are payable from such tolls as the same shall become due and pay- 
able, and to create reserves for such purposes. Such tolls shall not be subject 
to supervision or regulation by any other department, division, commission, board, 
bureau or agency of the State. The tolls and all other revenues derived from 
the bridge or bridges in connection with which the bonds of any issue shall have 
been issued, except such part thereof as may be necessary to pay such cost of 
maintenance, repair and operation and to provide such reserves therefor as may 
be provided for in the resolution authorizing the issuance of such bonds or in 
the trust agreement securing the same, shall be set aside at such regular intervals 
as may be provided in such resolution or such trust agreement in a sinking fund 
which is hereby pledged to and charged with the payment of the principal of and 
the interest on such bonds as the same shall become due, and the redemption price 
or the purchase price of bonds retired by call or purchase as therein provided. 
Such pledge shall be valid and binding from the time when the pledge is made; 
the tolls and other revenues or other moneys so pledged and thereafter received 
by the Commission shall immediately be subject to the lien of such pledge with- 
out any physical delivery thereof or further act, and the lien of any such pledge 
shall be valid and binding as against all parties having claims of any kind in tort, 
contract or otherwise against the Commission, irrespective of whether such par- 
ties have notice thereof. Neither the resolution nor any trust agreement by 
which a pledge is created need be filed or recorded except in the records of the 
Commission. ‘he use and disposition of moneys to the credit of such sinking 
fund shall be subject to the provisions of the resolution authorizing the issuance 
of such bonds or of such trust agreement. Except as may otherwise be provided 
in such resolution or such trust agreement, such sinking fund shall be a fund for 
all such bonds without distinction or priority of one over another. 

Notwithstanding any of the foregoing provisions of this section the Commis- 
sion may, unless prohibited by any provision of the Constitution of North Caro- 
lina, covenant in such resolution or such trust agreement to pay the cost of main- 
taining, repairing and operating any bridge or bridges acquired or constructed 
under the provisions of this article, and, inasmuch as such bridge or bridges will 
at all times belong to the State, such covenant shall have the force of contract 
between the State and the holders of the bonds issued for such bridge or bridges. 
C195 SaCcmO00 Fs eS:) 


§ 136-89.39. Trust funds.—All moneys received pursuant to the author- 
ity of this article, whether as proceeds from the sale of bonds or as to revenues, 
shall be deemed to be trust funds to be held and applied solely as provided in this 
article. The resolution authorizing the bonds of any issue or the trust agreement 
securing such bonds shall provide that any officer with whom, or any bank or 
trust company with which, such moneys shall be deposited shall act as trustee 
of such moneys and shall hold and apply the same for the purposes hereof, sub- 
ject to such regulations as this article and such resolution of trust agreement may 


provides (1993;/c.1900 5.197) 
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§ 136-89.40. Remedies.—Any holder of bonds issued under the provi- 
sions of this article or any of the coupons appertaining thereto, and the trustees 
under any trust agreement, except to the extent the rights herein given may be 
restricted by such trust agreement, may, either at law or in equity, by suit, action, 
mandamus or other proceeding, protect and enforce any and all rights under the 
laws of the State or granted hereunder or under such trust agreement or the 
resolution authorizing the issuance of such bonds, and may enforce and compel 
the performance of all duties required by this article or by such trust agreement 
or resolution to be performed by the Commission or by any officer thereof, in- 
cluding the fixing, charging and collecting of tolls. (1953, c. 900, s. 10.) 


§ 136-89.41. Negotiable instruments.—Notwithstanding any of the 
foregoing provisions of this article or any recitals in any bonds issued under the 
provisions of this article, all such bonds shall be deemed to be negotiable instru- 
ments under the laws of this State. (1953, c. 900, s. 11.) 


§ 136-89.42. Exemption from taxation. — The exercise of the powers 
granted by this article will be in all respects for the benefit of the people of the 
State, for the increase of their commerce and prosperity, and for the improve- 
ment of their health and living conditions, and as the operation and maintenance 
of bridges by the Commission will constitute the performance of essential gov- 
ernmental functions, the Commission shall not be required to pay any taxes or 
assessments upon any bridge or any property acquired or used by the Commis- 
sion under the provisions of this article or upon the income therefrom, and the 
bonds issued under the provisions of this article, their transfer and the income 
therefrom (including any profit made on the sale thereof) shall at all times be 
free from taxation within the State. (1953, c. 900, s. 12.) 


§ 136-89.43. Bonds eligible for investment. — Bonds issued by the 
Commission under the provisions of this article are hereby made securities in 
which all public officers and public bodies of the State and its political subdivi- 
sions, all insurance companies, trust companies, banking associations, investment 
companies, executors, administrators, trustees and other fiduciaries may properly 
and legally invest funds, including capital in their control or belonging to them. 
Such bonds are hereby made securities which may properly and legally be de- 
posited with and received by any State or municipal officer or any agency or po- 
litical subdivision of the State for any purpose for which the deposit of bonds 
or obligations of the State is now or may hereafter be authorized by law. (1953, 
CUCU AS aloe 


§ 136-89.44. Bridge revenue refunding bonds.—The Commission is 
hereby authorized to provide for the issuance of bridge revenue refunding bonds 
of the State for the purpose of refunding any bonds then outstanding which shall 
have been issued under the provisions of this article, including the payment of any 
redemption premium thereon and any interest accrued or to accrue to the date 
of redemption of such bonds, and, if the Commission shall so determine, for the 
additional purpose of constructing improvements, extensions or enlargements of 
the bridge or bridges in connection with which the bonds to be refunded shall 
have been issued. The Commission is further authorized to provide for the is- 
suance of bridge revenue bonds of the State for the combined purpose of 

(1) Refunding any bonds then outstanding which shall have been issued un- 
der the provisions of this article, including the payment of any re- 
demption premium thereon and any interest accrued or to accrue to 
the date of redemption of such bonds, and 

(2) Paying all or any part of the cost of any additional bridge or bridges. 

The issuance of such bonds, the maturities and other details thereof, the rights 
of the holders thereof, and the rights, duties and obligations of the Commission 
in respect of the same, shall be governed by the provisions of this article insofar 
as the same may be applicable. (1953, c. 900, s. 14.) 
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§ 136-89.45. Additional method.—The foregoing sections of this article 
shall be deemed to provide an additional and alternative method for the doing 
-of the things authorized thereby, and shall be regarded as supplemental and addi- 
tional to powers conferred by other laws, and shall not be regarded as in deroga- 
tion of any powers now existing; provided, that the issuance of bridge revenue 
bonds or bridge revenue refunding bonds under the provisions of this article need 
not comply with requirements of any other law applicable to the issuance of bonds. 


(1953, c. 900, s. 15.) 


§ 136-89.46. Article liberally construed.—This article, being necessary 
for the welfare of the State and its inhabitants, shall be liberally construed to 
effect the purposes thereof. (1953, c. 900, s. 16.) 


§ 136-89.47. Inconsistent laws inapplicable.—All other laws or parts 
thereof inconsistent herewith are hereby declared to be inapplicable to the provi- 
sions of this article. (1953, c. 900, s. 18.) 


ARTICLE 6D. 
Controlled-Access Facilities. 


§ 136-89.48. Declaration of policy. — The General Assembly hereby 
finds, determines, and declares that this article is necessary for the immediate 
preservation of the public peace, health and safety, the promotion of the general 
welfare, the improvement and development of transportation facilities in the 
State, the elimination of hazards at grade intersections, and other related pur- 
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§ 136-89.49. Definitions.—When used in this article: 

(1) “Controlled-access facility” means a State highway, or section of State 
highway, especially designed for through traffic, and over, from or 
to which highway owners or occupants of abutting property, or 
others, shall have only a controlled right or easement of access. 

(2) “Frontage road” means a way, road or street which is auxiliary to and 
located on the side of another highway, road or street for service to 
abutting property and adjacent areas and for the control of access to 
such other highway, road or street. 

(3) “Commission” means the State Highway Commission. (1957, c. 993, 
Sue) 


§ 136-89.50. Authority to establish controlled-access facilities. — 
The Commission may designate, establish, abandon, improve, construct, main- 
tain and regulate controlled-access facilities as a part of the State Highway Sys- 
tem, National System of Interstate Highways, and Federal Aid Primary Sys- 
tem whenever the Commission determines that traffic conditions, present or 
future, justify such controlled-access facilities, or the abandonment thereof. 


(1957, c. 993; s. 3.) 


§ 136-89.51. Design of controlled-access facility.—The Commission 
is authorized so to design any controlled-access facility and so to regulate, re- 
strict, or prohibit access as best to serve the traffic for which such facility is in- 
tended. In this connection the Commission is authorized to divide and separate 
any controlled-access facility into separate roadways by the construction of raised 
curbings, central dividing sections, or other physical separations, or by designat- 
ing such separate roadways by signs, markers, or stripes, and the proper lane for 
such traffic by appropriate signs, markers, stripes, and other devices. No person 
shall have any right of ingress or egress to, from or across controlled-access fa- 
cilities to or from abutting lands, except at such designated points at which access 
may be permitted, upon such terms and conditions as may be specified from time 
to time by the Commission. (1957, c. 993, s. 4.) 
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§ 136-89.52. Acquisition of property and property rights.—For the 
purposes of this article, the Commission may acquire private or public property 
and property rights for controlled-access facilities and service or frontage roads, 
including rights of access, air, view and light, by gift, devise, purchase, or con- 
demnation in the same manner as now or hereafter authorized by law to acquire 
such property or property rights in connection with highways. The property 
rights acquired under the provisions of this article may be in fee simple or an 
appropriate easement of right of way in perpetuity. In connection with the ac- 
quisition of property or property rights for any controlled-access facility or por- 
tion thereof, or frontage road in connection therewith, the Commission may, in its 
discretion, with the consent of the landowner, acquire an entire lot, block, or 
tract of land, if by so doing, the interests of the public will be best served, even 
though said entire lot, block, or tract is not immediately needed for the right of 
way proper. Along new highway locations abutting property owners shall not 
be entitled, as a matter of right, to access to such new locations; however, the 
denial of such rights of access shall be considered in determining general damages. 
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§ 136-89.53. New and existing facilities; grade crossing elimina- 
tions.—The Commission may designate and establish controlled-access highways 
as new and additional facilities or may designate and establish an existing street 
or highway as included within a controlled-access facility. When an existing 
street or highway shall be designated as and included within a controlled-access 
facility the owners of land abutting such existing street or highway shall be en- 
titled to compensation for the taking of or injury to their easements of access. 
The Commission shall have authority to provide for the elimination of intersec- 
tions at grade of controlled-access facilities with existing State highways and 
county roads, and city and town streets, by grade separation or frontage road, or 
by closing off such roads and streets, or other public ways at the right-of-way 
boundary line of such controlled-access facility; and after the establishment of 
any controlled-access facility, no highway or street which is not part of said fa- 
cility shall intersect the same at grade. No street or any city or town and no 
State highway, county road, or other public way shall be opened into or connected 
with any such controlled-access facility without the consent and previous approval 
of the Commission. Such consent and approval shall be given only if the public 
interest shall be served thereby. (1957, c. 993, s. 6.) 


§ 136-89.54. Authority of local units to consent.—The Commission, 
as the highway authority of the State, and the governing body of any county, city 
or town are authorized, after a public hearing to be held in the county affected, 
to enter into agreements with each other, and the Commission is authorized to 
enter into agreements with the federal government, respecting the financing, 
planning, establishment, improvement, maintenance, use, regulations, or vacation 
of controlled-access facilities or other public ways in their respective jurisdictions, 
to facilitate the purposes of this article. (1957, c. 993, s. 7.) 


§ 136-89.55. Local service roads.—In connection with the development 
of any controlled-access facility the Commission is authorized to plan, designate, 
establish, use, regulate, alter, improve, maintain, and vacate local service or front- 
age roads and streets or to designate as local service or frontage roads and streets 
any existing road or street, and to exercise jurisdiction over service or frontage 
roads in the same manner as is authorized over controlled-access facilities under 
the terms of this article, if in its opinion such local service or frontage roads and 
streets are necessary or desirable; provided, however, that after a local service 
or frontage road has been established the same shall not be vacated or abandoned 
without the consent of the abutting property owners so long as the controlled- 
access facility is maintained as such facility, and the Commission shall not have 
any authority to control or restrict the right of access of abutting property owners 
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from their property to such local service or frontage roads or streets, except such 
authority as the Commission has with respect to primary and secondary roads. 
Such local service or frontage roads or streets shall be of appropriate design, and 
shall be separated from the controlled-access facility proper by means of all de- 
vices designated as necessary or desirable. (1957, c. 993, s. 8.) 


§ 136-89.56. Commercial enterprises.—No commercial enterprises or 
activities shall be authorized or conducted by the Commission, or the governing 
body of any city or town, within or on the property acquired for or designated 
as a controlled-access facility, as defined in this article. In order to permit the 
establishment of adequate fuel and other service facilities by private owners or 
their lessees for the users of a controlled-access facility, the Commission shall 
permit access to service or frontage roads within the publicly owned right-of-way 
of any controlled-access facility established or designated as provided in this ar- 
ticle, at points which, in the opinion of the Commission, will best serve the public 
interest. The location of such fuel and other service facilities may be indicated 
to the users of the controlled-access facilities by appropriate signs, the size, style, 
and specifications of which shall be determined by the Commission. (1957, c. 


O95 48.9.) 


§ 136-89.57. Unlawful use of limited-access facilities; penalties. 
—It shall be unlawful for any person: 

(1) To drive a vehicle over, upon or across any curb, central dividing sec- 
tion or other separation or dividing line on any controlled-access fa- 
cility ; 

(2) To make a left turn or a semicircular or U-turn except through an open- 
ing provided for that purpose in the dividing curb section, separation, 
or line on any controlled-access facility ; 

(3) To drive any vehicle except in the proper lane provided for that purpose 
and in the proper direction and to the right of the central dividing 
curb, separation section, or line on any controlled-access facility ; 

(4) To drive any vehicle into the controlled-access facility from a local serv- 
ice or frontage road except through an opening provided for that 
purpose in the dividing curb, dividing section or dividing line which 
separates such service or frontage road from the controlled-access fa- 
cility proper. 

Any person who violates any of the provisions of this section shall be guilty of 
a misdemeanor and upon conviction thereof shall be punished by a fine not in 
excess of one hundred dollars ($100.00), or by imprisonment not in excess of 
sixty (60) days, or by both such fine and imprisonment, in the discretion of the 
Coutta (1907-"c, 993" Ss, 10.) 


ARTICLE 7. 
Miscellaneous Provisions. 


§ 136-90. Obstructing highways and roads misdemeanor.—lI{ any 
person shall willfully alter, change or obstruct any highway, cartway, mill road 
or road leading to and from any church or other place of public worship, whether 
the right of way thereto be secured in the manner provided for by law or by pur- 
chase, donation or otherwise, such person shall be guilty of a misdemeanor, and 
fined or imprisoned, or both. If any person shall hinder or in any manner inter- 
fere with the making of any road or cartway laid off according to law, he shall be 
guilty of a misdemeanor, and punished by fine or imprisonment, or both, in 
the discretion of the court. (1872-3, c. 189, s. 6; 1883, c. 383; Code, s. 2065; 
evens 20/04. 5.55. 0/09-) 

Requisites for Indictment and Convic- neighborhood road leading to a church, 
tion—An indictment for obstructing a which follows the words of this section 
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will be sustained—still, to warrant a con- 
viction, it is essential, in the absence of 
proof of an actual dedication, or of a laying 
out by public authority under § 136-71 to 
show a user for twenty years, and it must 
have been worked and kept in order by 
public authority. State v. Lucas, 124 N. C. 
804, 32 S. E. 553 (1899). 

A special verdict, rendered on a trial for 
obstructing a road, is also defective in that 
it does not find that the user of the road 
by the public was as of right and adver- 
sary. State v. Stewart, 91 N. C. 566 (1884). 

Placing Nails in Highway.—Placing 
nails in the highway in order to puncture 
automobile tires is an obstruction within 
this section. State v. Malpass, 189 N. C. 
349, 127 S. E. 248 (1925). 

Preventing Construction of Drainage 
Ditch. Where a person obstructs an over- 
seer in cutting a ditch across his land to 
drain a public road, he is not guilty of ob- 
structing justice, there being no provision 
of law for taking private property for this 
purpose and the payment of just compen- 
sation therefor. State v. New, 130 N. C. 
731. 4105. 2. 1033) (19025 

Obstruction a Nuisance.—Unlawful ob- 
struction of a highway is a public nuisance. 
Brooks v. Henrietta Mills, 182 N. C. 719, 
110 S. E. 96 (1921). 

Highway Unknowingly Obstructed.— 
When a mill company gratuitously main- 
tained a ball ground on its premises for 
its employees, without direction or super- 
vision, it is manifest that the relation of li- 
censor and licensee without pecuniary com- 
pensation existed between them, and it is 
not liable for an injury caused by obstruc- 
tion of an adjoining highway by a rope in- 
tended to exclude spectators who did not 
pay for admission, there being no evidence 
that it had actual or implied knowledge 
thereof. Brooks v. Henrietta Mills, 182 N. 
C19 1101S Sonci9et 

Damages Allowed Also.—Damages are 
allowable for the obstruction of a highway. 
Tate v. Seaboard Air Line R. Co., 168 N. 
C. 523,°84.S. E. 808 (1915). 

Obstruction of Permissive Cartway.—A 
way over the lands of another as an outlet 
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to and from the lands of the one claiming: 
it, cannot be established by permissive user,. 
but by possession adverse to the true: 
owner; and a way of this character which 
has not been established by the public au- 
thorities or used and kept up by the public 
for a sufficient length of time does not fall 
within the meaning of this section so as to 
make its obstruction punishable. State v. 
Norris, 174 Nv C.c808,93 *S. Be950" (eae 

Private Easement.—A _ reservation by 
deed to the grantor of a restricted ease-- 
ment across the lands conveyed, without: 
defining or locating it, and which has not: 
since been located, the grantor and his. 
family going across the lands conveyed! 
whenever they choose, is sufficient proof 
of a public road so as to sustain an indict-- 
ment under this section. State v. Haynie, 
169 N. C. 277, 84 S. B.°385 C915), 

Private Roadway.—In a prosecution for 
unlawfully and willfully obstructing a pub- 
lic cartway, in the absence of evidence of 
dedication to the public, or evidence of an 
adverse continuous user by the prosecuting 
witness for the period required by law to 
give him an easement, defendant could not 
be guilty where the obstruction was on the: 
part of the road where it crossed his land. 
State 'v.iTeancefi75°NCi773, 94 Seberes 
(1917). 

Maximum Penalty Constitutional. ——- 
Where a defendant is convicted of obstruct- 
ing a highway and of wanton injury to per- 
sonal property by the same act, it is not in 
violation of our Constitution nor otherwise: 
improper to sentence him to the maximum: 
penalty for each offense. State v. Malpass,. 
189 N. C. 349, 127 S. E,. 248 (1925). 

Law Shortening Statute of Limitation.— 
A public-local law which shortens the pe- 
riod for the running of the statute of limi- 
tations to a time already expired and de- 
priving the owner of lands of his right to 
stop the public user of a private right of 
way thereover, and declares the right of 
way a public one, is unconstitutional in 
taking the property of the owner without 
due process of law and in denying him the 
equal protection of the laws. State v. 
Haynie, 169 N. C. 277, 84 S. E. 385 (1915). 


§ 136-91. Placing glass, etc., or injurious obstructions in road.—No 
person shall throw, place or deposit any glass or other sharp or cutting substance 
or any injurious obstruction in or upon any of the public highways of this State. 
Any person violating this section shall be guilty of a misdemeanor, and upon 
conviction shall be fined not exceeding fifty dollars or imprisoned not exceeding 


thirty days. 


(LOT7 AC ULAO sess 21 OM omies: 2509826 Loe) 


§ 136-92. Obstructing highway drains, misdemeanor.—Any person 
who shall obstruct any drains along or leading from any public road in the State 
shall be guilty of a misdemeanor, and punished by a fine of not less than ten nor 


more than one hundred dollars. 


CLOT ACR 25S eG eins ote) 
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§ 136-93. Openings, structures, pipes, trees, and issuance of per- 
mits.—No opening or other interference whatsoever shall be made in any State 
road or highway other than streets not maintained by the State Highway Com- 
mission in cities and towns, nor shall any structure be placed thereon, nor shall 
any structure which has been placed thereon be changed or removed except in 
accordance with a written permit from the State Highway Commission or its 
duly authorized officers, who shall exercise complete and permanent control over 
such roads and highways. No State road or State highway, other than streets not 
maintained by the State Highway Commission in cities and towns, shall be dug 
up for laying or placing pipes, conduits, sewers, wires, railways, or other objects, 
and no tree or shrub in or on any State road or State highway shall be planted, 
trimmed, or removed, and no obstruction placed thereon, without a written permit 
as hereinbefore provided for, and then only in accordance with the regulations of 
said Commission or its duly authorized officers or employees; and the work shall 
be under the supervision and to the satisfaction of the Commission or its officers 
or employees, and the entire expense of replacing the highway in as good condi- 
tion as before shall be paid by the persons, firms, or corporations to whom the 
permit is given, or by whom the work is done. The Commission, or its duly au- 
thorized officers, may, in its discretion, before granting a permit under the pro- 
visions of this section, require the applicant to file a satisfactory bond, payable to 
the State of North Carolina, in such an amount as may be deemed sufficient by 
the Commission or its duly authorized officers, conditioned upon the proper com- 
pliance with the requirements of this section by the person, firm, or corporation 
granted such permit. Any person making any opening in a State road or State 
highway, or placing any structure thereon, or changing or removing any structure 
thereon without obtaining a written permit as herein provided, or not in com- 
pliance with the terms of such permit, or otherwise violating the provisions of this 
section, shall be guilty of a misdemeanor: Provided, this section shall not apply to 
railroad crossings. The railroads shall keep up said crossings as now provided by 
lamest een 2) st 13.1925) como ms a2 C ASF s3846( it); 1933,1¢.0172 2s! 
E7ea1 943 Ce410% 1957,-c. 65)'s. 4119) 

Editor’s Note—-The 1943 amendment The 1957 amendment substituted “State 
inserted in the first and second sentences Highway Commission” for “State High- 
the words “not maintained by the State way and Public Works Commission.” 
Highway and Public Works Commission.” 


§ 136-94. Gates projecting over rights of way forbidden.—It shall 
be unlawful for any person, firm or corporation to erect, maintain or operate 
upon his own land, or the land of another, any farm gate or other gate which, 
when opened, will project over the right of way of any State highway. 

Any person violating the provisions of this section shall be guilty of a misde- 
meanor, and, upon conviction, shall be fined not more than fifty dollars or im- 
prisoned not more than thirty days, in the discretion of the court. (1927, c. 130.) 


§ 136-95. Water must be diverted from public road by ditch or 
drain.—When any ditch or drain is cut in such a way as to turn water into any 
public road, the person cutting the ditch or drain shall be compelled to cut another 
ditch or drain as may be necessary to take the water from said road. (Code, s. 


ZOA0s seve 1s 2097: C."S., s..3/90)) 


136-96. Road or street not used within 15 years after dedication 
deemed abandoned; declaration of withdrawal recorded; joint tenants 
or tenants in common; defunct corporations.—E\very strip, piece, or parcel 
of land which shall have been at any time dedicated to public use as a road, high- 
way, street, avenue, or for any other purpose whatsoever, by a deed, grant, map, 
plat, or other means, which shall not have been actually opened and used by 
the public within fifteen (15) years from and after the dedication thereof, shall 
be thereby conclusively presumed to have been abandoned by the public for the 
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purposes for which same shall have been dedicated; and no person shall have any 
right, or cause of action thereafter, to enforce any public or private easement 
therein, except that where such dedication was made less than twenty (20) years 
prior to April 28, 1953, such right may be asserted within one year from and 
after April 28, 1953; provided, that no abandonment of any such public or private 
right or easement shall be presumed until the dedicator or some one or more of 
those claiming under him shall file and cause to be recorded in the register’s office 
of the county where such land lies a declaration withdrawing such strip, piece or 
parcel of land from the public or private use to which it shall have theretofore 
been dedicated in the manner aforesaid; provided further, that where the fee 
simple title is vested in tenants in common or joint tenants of any land embraced 
within the boundaries of any such road, highway, street, avenue or other Jand 
dedicated for public purpose whatsoever, as described in this section, any one 
or more of such tenants, on his own or their behalf and on the behalf of the others 
of such tenants, may execute and cause to be registered in the office of the register 
of deeds of the county where such land is situated the declaration of withdrawal 
provided for in this section, and, under chapter 46 of the General Statutes of 
North Carolina, entitled “Partition”, and chapter 1, article 29A of the General 
Statutes of North Carolina, known as the “Judicial Sales Act’, and on petition 
of any one or more of such tenants such land thereafter may be partitioned by sale 
only as between or among such tenants, and irrespective of who may be in actual 
possession of such land, provided further, that in such partition proceedings any 
such tenants in common or joint tenants may object to such withdrawal certificate 
and the court shall thereupon order the same cancelled of record; that where any 
corporation has dedicated any strip, piece or parcel of land in the manner here- 
in set out, and said dedicating corporation is not now in existence, it shall be 
conclusively presumed that the said corporation has no further right, title or in- 
terest in said strip, piece, or parcel of land, regardless of the provisions of con- 
veyances from said corporation, or those holding under said corporation, retain- 
ing title and interest in said strip, piece, or parcel of land so dedicated; the right, 
title and interest in said strip, piece, or parcel of land shall be conclusively pre- 
sumed to be vested in those persons, firms or corporations owning lots or parcels 
of land adjacent thereto, subject to the provisions set out hereinbefore in this sec- 
tion. 

The provisions of this section shall have no application in any case where the 
continued use of any strip of land dedicated for street or highway purposes shall 
be necessary to afford convenient ingress or egess to any lot or parcel of land 
sold and conveyed by the dedicator of such street or highway. This section shall 
apply to dedications made after as well as before April 28, 1953. (1921, c. 174; 
Ci S., ss. S846(rr), 3846(ss), 3846(tt) ; 1939, c. 406; 1953) Cc) 10957 
O73) 


Editor’s Note—The 1953 amendment re- them thereof without due process of law. 


wrote this section. 

The 1957 amendment substituted “chap- 
ter 46” for “chapter 146” in line twenty- 
three: 

This Section Is Constitutional.—The 
right of those purchasing lots in a subdivi- 
sion with reference to a plat to assert 
easements in the streets shown by the plat 
is dependent upon the doctrine of equita- 
ble estoppel, and providing for the termi- 
nation of their easements by revocation of 
the dedication when they have failed to as- 
sert same within two years from the ef- 
fective date of the statute, affords them a 
reasonable time in which to assert their 
rights, and therefore does not deprive 
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Sheets vi (Walsh, 217 IN. 1 C¥ 32.0 0mcemee 
(2d) 817 (1940). 

Section Not Applicable Where Road Is 
Way of Necessity Where the jury found 
that continued use of the street was neces- 
sary to afford convenient ingress, egress 
and regress to the lot owned by plaintiffs 
the provisions of this section that a street 
not used within 20 years after dedication 
shall be deemed abandoned were not appli- 
cable. Evans v. Horne, 226 N. C. 581, 39 
S. E. (2d) 612 (1946), following Home 
Real Estate Loan, etc., Co. v. Carolina 
Beach, 216 Na ©. 9778) 7 S: Es (ede 
(1940), and distinguishing Sheets v. Walsh, 
217 N.. Cas2r6nsy Ee (2d esl) (1940s 


§ 136-96 


Where land was dedicated for street and 
highway purposes and such street or high- 
way is necessary to afford convenient 
ingress and egress to any parcel of land 
sold and conveyed by the dedicator of 
such street or highway prior to March 8, 
1921, the dedication may not be withdrawn 
under the provisions of this section. Rus- 
sellev, Woegein 232 N, Cr674) 6255, 2, (ed) 
70 (1950). 

Owners Are Only Parties Entitled to 
Withdraw Streets from Dedication. — 
Where individual owners of lands subdi- 
vide and sell same by block and lot number 
with reference to a plat showing streets 
thlerelim thieves tetain  themicesinmthenstreets 
subject to the easement thus dedicated to 
the public in general and to the private 
owners of adjacent lots in particular, and 
are the only parties entitled to withdraw 
the streets from dedication when the 
streets have not been used for twenty years 
subsequent to such dedication and are not 
necessary for ingress and egress to any of 
the lots sold. Russell v. Coggin, 232 N. 
C. 674, 62 S. E. (2d) 70 (1950). 

The only instance in which the adjacent 
owners of lots in a subdivision may be 
deemed to own any right, title or interest 
in a dedicated street, except an easement 
therein, is where the street was dedicated 
by a corporation which has become non- 
existent. Russell v. Coggin, 232 N. C. 674, 
Como e (2G) 170 (1950) 

Effect of Withdrawal before Acceptance. 
—The prospective dedication of streets, 
parks, etc., in the sale of a development of 
lands is not binding upon a city until ac- 
ceptance, and neither the city nor the gen- 
eral public can acquire any rights there- 
under against the owner of the land or pur- 
chasers from him where the offer of dedi- 
cation has been withdrawn before accept- 
ance, under the provisions of this section. 
Irwin v. Charlotte, 193 N. C. 109, 136 S. E. 
368 (1927). 

Withdrawal in Conformity with Section 
Terminates Easement——Where land im- 
pliedly dedicated has not been actually 
opened or used for twenty years, and no 
person has asserted public or private ease- 
ment thereon within the period fixed by 
this section or at any other time, and the 
land is not necessary for ingress, egress or 
regress to lots sold, effect is given by this 
section to the filing of a declaration of 
withdrawal of the land from dedication on 
the part of those holding under the original 
owner, and the dedication of the land is 
conclusively presumed to have been aban- 
doned, and no claim of easement public 
of private may thereafter \be enforced. 


3B N. C.—32 
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Foster v. Atwater, 226 N. C. 472, 38 S. E. 
(2d) 316 (1946). 

The streets in question were dedicated to 
the public more than twenty years prior 
to the institution of this action by the sale 
of lots in a subdivision with reference to a 
plat showing the streets. The streets were 
never actually opened or used at any time, 
and no person asserted any public or pri- 
vate easement therein within two years 
from the passage of this article, or at any 
other time. The streets in question are not 
necessary to afford convenient ingress or 
egress to any other lots in the subdivision. 
The corporation making the dedication no 
longer exists. Plaintiffs, claimants under 
dedicator, filed and recorded a declaration 
withdrawing said streets from the dedica- 
tion. It was held that the revocation of 
the dedication terminated the easement of 
the public and of the purchasers of lots in 
the subdivision, and therefore plaintiffs 
own the fee in the said land and can con- 
vey same free of the easements. Sheets v. 
Wallin, Ong IN, CG 8, 6 S, 18. (Gal) Six 
(1940). 

Where revocation of a dedication is 
made in the manner provided in this sec- 
tion, streets and alleys theretofore dedi- 
cated become private property and are 
not subject to any easement by reason of 
the dedication except in so far as their 
use may be necessary to afford conven- 
ient ingress to and egress from any lot 
previously sold and conveyed by the dedi- 
cator. Hine v. Blumenthal, 239 N. C. 537, 
80-S. 1) (2d) “458 (1954). 

Use by Public Prevents Withdrawal.— 
The dedication of a street may not be 
withdrawn, if the dedication has been ac- 
cepted and the street or any part of it is 
actually opened and used by the public. 
Russell v2 Coggin, 2322N. C. 674, 62 S. E. 
(2d) 70 (1950). 

Where a street in a subdivision is ded- 
icated to the purchasers of lots and to the 
public by the sale of lots with reference to 
a plat of the subdivision showing the 
street, and the street is actually opened and 
used by the public even for a part of the 
width shown by the plat, such use pre- 
cludes the owner from revoking the dedi- 
cation under this section, even as to the 
portion of the width of the street not used 
and maintained by the municipality. Home 
eal SE state oan, ete, Co,.v- Carolina 
Beaceuotom ieee. a7 te. (au, tien Ged) 613 
(1940). 

Declaration of Withdrawal Must Be 
Filed—When certain streets and alleys 
have been dedicated to the public by the 
registration of a plat, it is necessary to a 
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withdrawal of the dedication under this 
section, among other requirements, that 
the declaration of such withdrawal should 
be recorded; and when the facts agreed in 
an action involving the validity of an al- 
leged withdrawal fail to disclose whether 
the declaration of the withdrawal had been 
recorded and to show plaintiffs to be claim- 
ants of title under dedicators who filed the 
plats, they are insufficient to enable the 
court to determine the question. Sheets v. 
Walsh, 215 N. C. 711, 2 S. E. (2d) 861 
(1939). 

Burden of Proof and Admissibility of 
Evidence.—In an action for damages for 
trespass and to enjoin further trespass up- 
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on an easement claimed by plaintiffs by 
dedication, the burden is on _ plaintiffs 
to establish the property right asserted, 
and defendants are entitled to introduce 
the record of withdrawal of dedication ex- 
ecuted pursuant to this section as a re- 
lease or extinguishment by estoppel of rec- 
ord from sources to which plaintiffs were 
a privy, notwithstanding the absence of al- 
legation in their answer of such withdrawal 
from dedication. Pritchard v. Fields, 228 
N. C; 441, 45'S. EB. (2d) 575 11947): 

Cited in Lee v. Walker, 234 N. C. 687, 
68 S. E. (2d) 664 (1951); Todd v. White, 
246 N. C. 59, 97 S. E. (2d) 489°(1957): 


136-97. Responsibility of counties for upkeep, etc., terminated; 


liability of Commission for damage on State highway system. — The 
board of county commissioners or other road-governing bodies of the various 
counties in the State are hereby relieved of all responsibility or liability for the 
upkeep or maintenance of any of the roads or bridges thereon constituting the 
State highway system, after the same shall have been taken over, and the control 
thereof assumed by the State Highway Commission. The State Highway Com- 
mission as a Commission and the individual members thereof, shall not be liable 
for any damage sustained by any person, firm, or corporation on the State high- 
way system, except for wanton and corrupt negligence. (1921, c. 2, s. 50; C. S., 


S, 3846 dd) LOS Sqomy 2. 6.11/71 957, "COs a Liat 


Editor’s Note—The 1957 amendment 
substituted “State Highway Commission” 
for “State Highway and Public Works 
Commission.” 

Failure to Remove Obstruction after 
Notice.—In an action to recover for in- 
juries sustained when the car in which 
plaintiffs were riding struck a limb lying 
on a dirt highway, it was shown that de- 
fendant was a divisional engineer of the 
Commission, that the highway in question 
was embraced within his division, that de- 
fendant was given notice that the limb was 
lying across the highway and that the acci- 


dent occurred some six hours after such 
notice. It was held that defendant’s mo- 
tion to nonsuit was properly allowed, since, 
if defendant’s failure to remove the limb 
was a breach of an official or governmental 
duty involving the exercise of discretion, 
there was neither allegation nor evidence 
of corruption or malice, and if such duty 
was a ministerial duty it was of a public 
nature imposed entirely for the public 
benefit, and there was neither allegation 
nor proof that this section provided for per- 
sonal liability. Wilkins v. Burton, 220 N. 
C. 18, 16 S. E. (2d) 406 (1941): 


§ 136-98. Prohibition of local road taxes and bonds and construc- 
tion of roads by local authorities; existing contracts.—From and after 
the first day of July, one thousand nine hundred and thirty-one, no county or 
road district by authority of any public, public-local, or private act shall levy 
any taxes for the maintenance, improvement, reconstruction, or construction of 
any of the public roads in the various and several counties of the State, nor shall 
any county, through the board of commissioners thereof or the highway commis- 
sion, nor shall any district or township highway commission, issue or sell or enter 
into any contract to issue or sell any bonds heretofore authorized to be issued and 
sold, but unissued and unsold, for the purpose of obtaining money with which to 
improve, maintain, reconstruct, or construct roads, except for the purpose of dis- 
charging obligations entered into prior to the ratification of this section, and all 
acts authorizing the board of county commissioners, the county highway com- 
missions, district highway or township commissions, to issue and sell bonds for 
the purpose aforesaid, are hereby amended so as to conform to this section. No 
board of county commissioners nor county highway commission, nor district nor 
township highway commission from and after the passage of this section shall 
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enter into any contract to build or construct roads in the various and several 
counties except for such projects as can be completed and paid for prior to July 
first, one thousand nine hundred and thirty-one, All contracts heretofore entered 
into by any county through the board of county commissioners, county highway 
commission, and all contracts heretofore entered into by any district or township 
- highway commission which shall be incomplete on July first, one thousand nine 
hundred and thirty-one, shall be taken over by the State Highway Commission 
and completed by the Commission by the use of money and funds applicable 
thereto, by the terms of the said contracts. Nothing in this section or in any 
section of chapter 145 of the Public Laws of 1931 that may appear in this Code 
shall be construed to prohibit the levying of taxes authorized by law for the pay- 
ment of interest or principal on outstanding bonds or other evidences of debt 
lawfully issued. Any county or road district which has heretofore issued bonds 
or other evidences of debt by authority of law for road improvement purposes 
may refund said bonds or other evidences of debt under and pursuant to the 
laws of the State of North Carolina relative thereto. (1931, c. 145, s. 35; 1957, 
Cuooivse U1:,) 

Editor’s Note——The 1957 amendment for “State Highway and Public Works 
substituted ‘State Highway Commission” Commission.” 


§ 136-99. Sale of camp sites and other real estate and application 
of proceeds.—Any county, road and/or highway district which owns a camp 
site or other real estate built or purchased with road or highway funds, may sell 
and convey such camp site or real estate, and the money so received therefrom 
shall be used to retire any bonds issued for road or highway purposes, or interest 
due thereon. If there are no outstanding bonds, the money received shall be 
iiiec Lover, tO. the Peneraly county etundaa 1901 C8252,°5, 2.) 


§ 1386-100. Application of insurance funds collected on burned build- 
ings.—In event any building or buildings erected or constructed with road or 
highway funds shall be damaged or destroyed by fire and the same were insured, 
the insurance when collected shall be used to retire any outstanding bonds issued 
for road purposes and interest thereon, and if there are no outstanding bonds 
the money shall be turned over to the general county fund: Provided, that said 
fund received from insurance may be used to rebuild, repair and equip any jail 
or other building used to house prisoners. (1931, c. 232, s. 4.) 


§ 136-101. Use of funds to retire current liabilities and deficits.— 
In lieu of paying the moneys received as herein set out on bonds and interest, if 
there are any current liabilities or current deficits, the money may be used for 
discharging such current liabilities and deficits. (1931, c. 232, s. 5.) 


§ 136-102. Billboard obstructing view at entrance to school, church 
or public institution on public highway.—(a) It shall be unlawful for any 
person, firm, or corporation to construct or maintain outside the limits of any 
city or town in this State any billboard larger than six square feet at or nearer 
than two hundred feet to the point where any walk or drive from any school, 
church, or public institution located along any highway enters such highway ex- 
cept under the following conditions: 

(1) Such billboard is attached to the side of a building or buildings which 
are or may be erected within two hundred feet of any such walk or 
drive and the attachment thereto causes no additional obstruction of 
view. 

(2) A building or other structure is located so as to obstruct the view be- 
tween such walk or drive and such billboard. 

(3) Such billboard is located on the opposite side of the highway from the 
entrance to said walk or drive. 


499 


§ 136-102 Cu. 136. Roaps anp HicHways—Bonp Acts § 136-102 


(b) Any person, firm, or corporation convicted of violating the provisions of 
this section shall be guilty of a misdemeanor and punished by a fine of ten dollars 
($10.00), and each day that such violation continues shall be considered a 
separate offense. (1947, c. 304, ss. I, 2.) 


“ARTICRE &. 
Citation to Highway Bond Acts. 


I. State of North Carolina Highway Serial Bonds. Public Laws 1921, c. 2, s. 
39> Public: Laws: Ex.) sess, 1921) e747 Publics Gawse 1923) c-9 2635.93 pec 
Thaws11 925) ce 45s 4 ee ubliceawenlo7oo rc, oo. 

II. State of North Carolina Highway Serial Bonds. Public Laws 1925, c. 35. 

III. Chowan Bridge Bonds. Public Laws 1925, c. 74; Public Laws 1927, cc. 
176 and 183; Public Laws 1929) cc. 128 and. 144: Public Laws 1935, cal5mscee 

IV. The Highway<Bond Acti of 1927, Public Laws) 1927, co 0531920 Nc e 

V. Cape Fear River Bridge Bonds. Public Laws 1927, c. 41; Public Laws 
1929, ce. 127, 144 PublieadjawsalG3.Lec. 90-1935. cal7, 

VI. For acts which authorized the issuance of county, township, and district 
road bonds, and bonds for State-line bridges, having no prospective operation 
after 1931 in view of Public Laws 1931, c. 145, s. 35, see chapter 70 of the 
Consolidated Statutes, as amended. 

VII. The Highway Bond Act of 1943. Session Laws 1943, c. 322. 
neve The Secondary Road Bond Act of 1949. Session Laws 1949, ec. 1250, 
(255% 


Cross Reference.—For a list of bond acts 
generally, see chapter 142, art, 6. 
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Chapter 137. 


Rural Rehabilitation. 


Article 1. Sec. 


State Rural Rehabilitation Law. of education for erecting or 


equipping vocational buildings, 


Sec. tcl 
137-1 to 137-30. [Repealed.] 137-35. Loans to be made through State 
Areclera: Board of Education. 
, i eo 137-36. Approval of applications from 
North Carolina Rural Rehabilitation county boards by State Board 
Corporation. of Education. 
137-31. Designated a State agency. 137-37. Loans from State Literary Fund. 
137-31.1. State agency and its rights, func- 137-38. County boards of education au- 
tions, etc., continued. thorized to borrow funds. 
137-31.2. Property of Corporation. 137-39. Creation of fund for loans to stu- 
137-31.3. Members of board of directors; dents of rural social science au- 
terms of office. thorized. 
137-31.4. Cancellation of stock; Corpora- 137-40. [Repealed.] 
tion to be nonstock. 137-41. Transfers of real and personal as- 
137-31.5. Annual audit and financial state- sets to Farm Security Adminis- 
ment. tration in trust, etc., ratified. 
137-32. Powers of Corporation. 137-42. Agreements as to retransfer and 
137-32.1. Powers of board of directors. future use of assets. 
137-33. Co-operation by State officers, 137-43. Agreements for transfer of assets 
boards, etc. to Secretary of Agriculture for 
137-34. Fund for loans to county boards rural rehabilitation purposes. 
ARTICLE 1. 


State Rural Rehabilitation Law. 
§§ 137-1 to 137-30: Repealed by Session Laws 1955, c. 190. 


ARDICLEN 2. 
North Carolina Rural Rehabilitation Corporation. 


§ 137-31. Designated a State agency. — The North Carolina Rural 
Rehabilitation Corporation, a non-profit corporation, organized by the members 
of the commission of the North Carolina Emergency Relief Administration, and 
chartered by the State to serve as a social and financial instrumentality in assist- 
ing to rehabilitate individuals and families by enabling them to secure subsistence 
and gainful employment from the soil and co-ordinated and other enterprises in 
order to restore them as self-sustaining citizens and thereby reduce the burden 
of public relief for the needy and unemployed, is hereby recognized and desig- 
nated as an agency of the State of North Carolina and of the North Carolina 
Emergency Relief Administration and its successor within the powers and limi- 
tations of its charter for the carrying out of said objects and purposes. (1935, 
G3 14); 15) 


§ 137-31.1. State agency and its rights, functions, etc., continued. 
—The North Carolina Rural Rehabilitation Corporation shall be and continue as 
an agency of the State of North Carolina, and as such is vested with and shall 
continue to have and be vested with all the rights, powers, functions, objects and 
purposes granted to and vested in it by the certificate of incorporation of said 
Corporation, as amended, or by statute or act of the General Assembly of North 
Garolinayi(1953%6.724,.si 1!) 
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§ 137-31.2. Property of Corporation.—All lands, buildings, structures, 
funds, notes, bonds, mortgages, contracts, records, reports, equipment, vehicles, 
supplies, materials and other property, real, personal or mixed, tangible or in- 
tangible, which are owned by said Corporation or in which said Corporation has 
an interest on April 8, 1953, shall continue and remain the property of said Cor- 
poration. “(1953,°C. 724, <s."2.) 


§ 137-31.3. Members of board of directors; terms of office.—The 
governing body of the North Carolina Rural Rehabilitation Corporation shall be 
a board of directors consisting of nine members, of whom the Commissioner of 
Agriculture, the Director of the Co-operative Agricultural Extension Service of 
the North Carolina State College of Agriculture and Engineering of the Uni- 
versity of North Carolina, the Director of the Division of Vocational Education 
of the State Department of Public Instruction, and the North Carolina State Di- 
rector of the Farmers Home Administration of the United States Department of 
Agriculture, or in the event of a change of name of any of said offices, the per- 
sons performing the principal duties of said offices, by whatever name called, 
shall be ex officio members, and the remaining five members shall be named by 
the Governor of North Carolina. Of the five directors first named by the Gov- 
ernor, one shall be appointed for a term of one year, two shall be appointed for 
terms of two years each and two for terms of three years each, and subsequent 
appointments shall be made for terms of three years each. (1953, c. 724, s. 3.) 


§ 137-31.4. Cancellation of stock; Corporation to be nonstock. — 
On April 8, 1953, all of the capital stock of the Corporation, including both the 
stock held by the stockholders of the Corporation and the stock held by the Cor- 
poration itself, shall be cancelled and shall be surrendered to the Secretary of 
State of the State of North Carolina, who shall cancel and destroy such stock 
and make an appropriate notation upon the original records of the Corporation 
in his office showing the cancellation and destruction of such stock. Thereafter, 
said Corporation shall cease to have any capital stock and shall be a nonstock 
Corporation. (1953, c. 724, s. 4.) 


§ 137-31.5. Annual audit and financial statement.—The State Audi- 
tor shall, at least once in each year, make or cause to be made a detailed audit of 
all moneys received and disbursed by the Corporation during the preceding year 
and shall make or cause to be made a statement of the financial condition of the 
Corporation as of the close of such preceding year. A copy of said audit and state- 
ment shall be furnished to the Governor and to each member of the board of 


directors, and two copies shall be furnished to the principal office of the Corpora- 
pon! Wl 95a vc /24anen oa) 


§ 137-32. Powers of Corporation.—The Corporation is hereby author- 
ized to accept and receive loans, grants and other assistance from the United 
States government, departments and/or agencies thereof for its use or for relief 
and rehabilitation purposes as well as to receive like financial and other aid when 
extended by the State of North Carolina or any of its departments, political 
subdivisions or agencies or any municipality, or from other sources, either pub- 
lic or private, and to employ the same in carrying out its rehabilitation purposes 
and activities; to utilize such means and agencies as shall be found useful or 
necessary to carry out the purposes of this article and which will facilitate the 
securing of co-operation and financial assistance from the government of the 
United States, its departments or agencies, in aid thereof. (1935, c. 314, s. 2.) 


§ 137-32.1. Powers of board of directors. — The existing board of 
directors of said Corporation shall have all the powers and authority of the stock- 
holders and directors of said Corporation only until the appointment and qualifi- 
cation of the board of directors provided for in G. S. 137-31.3; and upon the ap- 


502 


§ 137-33 Cu. 137. Rurat REHABILITATION—CORPORATION § 137-34 


pointment and qualification of the board of directors provided for in G. S. 
137-31.3 it shall have all of the powers and authority heretofore vested in the 
stockholders and directors of the Corporation, and as such shall be vested with all 
the rights, powers, functions, and authority vested in said Corporation or its 
stockholders or directors by its certificate of incorporation, as amended, or by 
statute or act of the General Assembly of North Carolina, including, but not 
limited to, the following powers: 

(1) To adopt, alter or repeal its own bylaws, rules and regulations govern- 
ing the conduct of its affairs and the manner in which its business 
shall be transacted and in which the powers granted to it shall be 
exercised. 

(2) To elect or appoint all necessary officers and committees, and to employ 
agents, clerks, workmen and such other personnel as said board may 
deem advisable, to fix their compensation, to prescribe their duties, 
to dismiss without previous notice; and generally to be in sole and 
final control and management of the personnel of said Corporation. 

(3) To contract for the purchase of, and to purchase all supplies, materials, 
equipment, printing, telephone, telegraph, electric light and power, 
postal and all other contractual services and needs of said corporation, 
to rent, lease or purchase all offices and office space, lands, buildings 
and equipment, needful or desirable in the conduct of the Corpora- 
tion’s business, to pay for same out of the funds of the Corporation; 
and generally to be in sole and final control and management of the 
acquisition, use and disposition of such property on behalf of the 
Corporation. 

(4) To elect or appoint a treasurer or other officers or agents for the hand- 
ling of the funds and fiscal affairs of the Corporation, to require the 
posting of surety bonds of such officers and agents and to fix the 
amount of such bonds, to provide for the methods and procedures for 
the collection and disbursement of the funds of the Corporation by 
such treasurer or other officers or agents, to fix the depository or 
depositories for the funds of the Corporation and to provide for the 
investment of the surplus funds of the Corporation from time to time, 
to make loans or grants and to expend the funds of the Corporation 
for the furtherance and accomplishment of the objects and purposes 
of the Corporation as granted to it by its certificate of incorporation, 
as amended, or by statute or act of the General Assembly; and gen- 
erally to be in sole and final control and management of the funds 
and fiscal affairs of the Corporation. 

Provided, however, that any obligations or indebtedness incurred or created 
by the Corporation shall be that of the Corporation only and shall not constitute 
an obligation or indebtedness of the State of North Carolina, and no such obliga- 
tion or indebtedness shall involve or be secured by the faith, credit or taxing 
power of the State of North Carolina. (1953, c. 724, s. 6.) 


§ 137-33. Co-operation by State officers, boards, etc.—The various 
officers, boards, courts and governing bodies of the State engaged in any way 
in the relief of destitution and unemployment are hereby authorized to co-operate 
with the North Carolina Rural Rehabilitation Corporation for the purposes 
specimedriieonl3/aal) (1935) ci 314 esr) 


§ 137-34. Fund for loans to county boards of education for erect- 
ing or equipping vocational buildings, etc.—As of the twenty-sixth day of 
July, one thousand nine hundred and thirty-eight, the North Carolina Rural Re- 
habilitation Corporation is hereby authorized to create a fund of three hundred 
twenty-five thousand dollars ($325,000.00) to be used, together with any net in- 
come accruing thereon, for loans, to be made in the manner hereinafter set forth, 
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to county boards of education for the purpose of erecting or equipping vocational 
buildings for teaching agriculture and home economics. (1939, c. 241, s. 1; 
194d ce SOL ss x11) ; 

Editor’s Note. — The 1941 amendment 
inserted the word “net” before “income”. 


§ 137-35. Loans to be made through State Board of Education.— 
The said loans shall be made through and with the assistance of the State Board 
of Education in the following manner: 

(1) As applications for loans are made, the Director of Schoolhouse Plan- 
ning and the Director of Vocational Education, State Department of 
Public Instruction, will select and recommend rural communities in 
which vocational agricultural and home economics buildings should 
be constructed or equipped. 

(2) The Local Government Commission will then determine whether the 
county or school district can, under the Constitution, borrow funds 
necessary for the construction or equipment of such buildings. 

(3) The State Board of Education will then pass upon, and approve or dis- 
approve, the project from the standpoint of the State educational 
system. 

(4) Such projects as have been approved will be submitted to the finance 
committee of the board of directors of North Carolina Rural Rehabili- 
tation Corporation for final approval. 

(5) Upon such final approval the North Carolina Rural Rehabilitation Cor- 
poration will deliver to the State Board of Education the funds which 
are to be advanced. 

(6) Said funds will be loaned by the State Board of Education according to 
the same rules and regulations and legal requirements as those un- 
der which the State Literary Fund is now administered. 

(7) Said loans will be repayable in ten (10) equal annual installments and 
will bear interest at four per cent per annum, payable annually, semi- 
annually, or quarterly, as the State Board of Education shall deter- 
mine. 

(8) All loans made by the State Board of Education from such funds so ad- 
vanced by the Rural Rehabilitation Corporation shall be evidenced 
by notes payable to the order of the Rural Rehabilitation Corporation 
and upon completion of said loan, such notes shall be delivered, with- 
out further liability upon the State Board of Education, to the Rural 
Rehabilitation Corporation and a proper receipt taken therefor. 
(130s ce 24 1ase 2) 


§ 137-36. Approval of applications from county boards by State 
Board of Education.—The State Board of Education is hereby empowered to 
receive and approve applications from county boards of education for such vo- 
cational agricultural and home economics buildings or equipment loans in the 
same manner and on the same forms as it now receives applications for loans 
from the State Literary Fund, and in accordance with §§ 115-220 to 115-224, 
and in accordance with other applicable provisions of law. (1939, c. 241, s. 3.) 


§ 137-37. Loans from State Literary Fund.—As an alternative method 
of making loans to county boards of education for the purpose of erecting or 
equipping such vocational agricultural and home economics buildings, the State 
Board of Education is hereby empowered to make loans for said purposes from 
the State Literary Fund and to sell or transfer, without recourse, the notes re- 
ceived for said loans (together with the security therefor) to North Carolina 
Rural Rehabilitation Corporation. Loans so made from the State Literary Fund 
for such vocational agricultural and home economics buildings shall be made in 
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accordance with §§ 115-220 to 115-224, and in accordance with other applicable 
provisions of law. (1939, c. 241, s. 4.) 


§ 137-38. County boards of education authorized to borrow funds. 
—County boards of education are hereby empowered to borrow through or from 
the State Board of Education amounts necessary for constructing or equipping 
vocational agricultural and home economics buildings to the same extent and in 
the same manner as they are now authorized by law to borrow from the State 
Literary Fund by the provisions of §§ 115-220 to 115-224, and by other appli- 
cable provisions of law. (1939, c. 241, s. 5.) 


§ 137-39. Creation of fund for loans to students of rural social 
science authorized.—As of the twenty-sixth day of July, one thousand nine 
hundred and thirty-eight, the North Carolina Rural Rehabilitation Corporation 
is hereby authorized to create a fund of twenty-five thousand dollars ($25,000.00) 
to be used, together with any net income accruing thereon, for loans to students 
engaged in the study of rural social science; and the directors of North Carolina 
Rural Rehabilitation Corporation are hereby authorized to make such regula- 
tions relative to said loans as to the said board of directors may seem advisable. 
lege + 1s sO 2194 ic. 30 esw ca) 

Editor’s Note. — The 1941 amendment 
inserted the words “together with any net 
income accruing thereon.” 


§ 137-40: Repealed by Session Laws 1951, c. 155, s. 3. 


§ 137-41. Transfers of real and personal assets to Farm Security 
Administration in trust, etc., ratified.—There is hereby ratified the act of 
North Carolina Rural Rehabilitation Corporation and its board of directors 
in transferring to the Farm Security Administration of the United States 
Department of Agriculture all of its real and personal assets of every kind and 
description (except the funds hereinabove referred to and except sums necessary 
for or incident to making the transfer to Farm Security Administration), in trust 
until the twentieth day of May, one thousand nine hundred and fifty, to use 
said property for certain purposes of the North Carolina Rural Rehabilitation 
Corporation selected and designated by the board of directors of said Corpo- 
ration, and in trust thereafter to repay or redeliver to North Carolina Rural 
Rehabilitation Corporation any unused or unexpended portions of said prop- 
City elo Cae 4 1S. Oa) 


§ 137-42. Agreements as to retransfer and future use of assets.— 
The North Carolina Rural Rehabilitation Corporation is hereby authorized and 
empowered to enter into all such contracts and agreements with the United 
States of America, acting by and through the Secretary of Agriculture or other 
appropriate officials of the United States government, as may be necessary or ap- 
propriate to accomplish the retransfer to the North Carolina Rural Rehabilita- 
tion Corporation of the funds and assets of said Corporation now held by the 
Secretary of Agriculture pursuant to the agreement of transfer between the 
North Carolina Rural Rehabilitation Corporation and the United States of 
America, bearing date of May 20, 1938. Said Corporation is further authorized 
and empowered to enter into such covenants and agreements with the Secretary 
of Agriculture or other appropriate officials of the United States government in 
regard to the future use of said returned assets or in any other regard as may be 
required by Public Law 499, 81st Congress, approved May 3, 1950, or by the 
Secretary of Agriculture acting pursuant thereto. (1951, c. 155, s. 1.) 


§ 137-43. Agreements for transfer of assets to Secretary of Agri- 
culture for rural rehabilitation purposes. — The North Carolina Rural 
Rehabilitation Corporation is further authorized and empowered to enter into 
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such agreements with the Secretary of Agriculture or other appropriate officials 
of the United States government, and upon such terms and conditions and for 
such periods of time as may be mutually agreeable, for the transfer by the Cor- 
poration to the Secretary of Agriculture of all or any part of its assets for use 
in the State of North Carolina in carrying out the purpose of titles I and II of 
the Bankhead-Jones Farm Tenant Act as now or hereafter amended by the 
Congress of the United States and for such other rural rehabilitation purposes 
within the State of North Carolina as said Corporation may deem advisable. 
(Oo seCrn Oo Swe) 


§ 138-1 Cu. 138. SALARIES AND FEES § 138-2 
Chapter 138. 
Salaries and Fees. 
Sec. sec. 
138-1. Annual salaries payable monthly. 138-3. Compensation limited to that fixed 


138-2. Payment of fees; when to be paid 
in advance. 


by law. 
138-4. Governor to set salaries of adminis- 


trative officers; exceptions. 


138-1. Annual salaries payable monthly. — All annual salaries shall 
be paid monthly. (Code, s. 3731; 1893, c. 54; Rev., s. 2772; C. S., s. 3847 ;"1925, 
ce, 230; 1928, c. 100.) 


§ 138-2. Payment of fees; when to be paid in advance.—All public 
-officers shall receive the fees prescribed for them respectively, from the persons 
for whom, or at whose instance, the service shall be performed, except persons 
suing as paupers, and no officer shall be compelled to perform any service, unless 
his fee be paid or tendered, except in criminal actions. The said officers shall 
receive no extra allowance or other compensation whatever, unless the same shall 
be expressly authorized by statute. In case the service shall be ordered by any 
proper officer of the State, or of a county, for the benefit of the State or county, 
the fees need not be paid in advance; but if for the State, shall be paid by the 
State, as other claims against it are; if for a county, by the board of commis- 
sioners, out of the county funds. The fees in criminal cases are not demandable 


in’ advance. (Code, ss. 1173,°3758; Rev., s. 2804; C. S., s. 3849.) 


Cross References.—As to fees in crimi- 
nal cases not being demandable in advance, 
see § 6-6. As to summary judgment for 
official: fees, see § 6-2. As to liability of 
defendant in criminal actions for costs, see 
$§ 6-45 through 6-48. As to liability of 
prosecutor for costs, see § 6-49 et seq. As 
to constitutional provision, see Art. IV, § 
18. 

Officers of Court Must Demand Fees.— 
Officers of the courts are not compelled to 
perform their duties, unless the fees pre- 
scribed by law are paid or tendered them, 
but they must demand them before laches 
can be imputed to the litigants. West v. 
Reynolds, 94 N. C. 333 (1886). 

Same — When Demand Not Made.— 
The officer is not “compelled to perform” 
the required service, but he may perform 
it, and dispense with the payment, and if 
he does not so intend, he should say so at 
the time, and not presume that the posting 
of the notice in his office, of an inflexible 
rule that he had adopted and from which 
he would not under any circumstances de- 
part would be known to every one. West 
v. Reynolds, 94 N. C. 333 (1886). 

Effect of Unconditional Pardon. — Fees 
due officers of the court are vested rights 
by law, and are not discharged when the 
defendant receives an unconditional par- 
don, after conviction and sentence, from 
the Governor of the State. State v. Mooney, 
74 N. C. 98 (1876). 
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When Pardon Discharges Defendant 
from Costs. — In State v. Underwood, 64 
N. C. 599 (1870), it was held that where 
the pardon is pleaded after verdict and be- 
fore judgment, it will discharge the defend- 
ant from the costs. State v. Mooney, 74 
N. C. 98 (1876). 

Supreme Court Clerk’s Fee for Docket- 
ing Case. — The appellant’s undertaking 
does not cover the fee of the clerk of the 
Supreme Court in docketing the case, and 
the clerk is in the exercise of his right in 
refusing to docket the transcript where he 
has demanded the prescribed fee in ad- 
vance and its payment has been refused. 
Dunn v. Clerk’s Office, 176 N. C. 50, 96 S. 
E. 738 (1918). 

Right of Clerk of Superior Court.—The 
clerk had the right, even under the com- 
mon law, as he has under the statute, to 
demand his fees in advance. Clerk v. Wag- 
oner, 26 N. C. 181 (1843); Martin v. Ches- 
teen, 75 N. C. 96 (1876); Andrews v. Whis- 
nant, 83 N. C. 446 (1880); West v. Rey- 
nolds, 94 N. C. 333 (1886); Long v. Walker, 
LOS NN ..C290; 10S. H.) 858 (1890): Ballard 


piyanGay, 108 «L1G. 1544. 13):S> EB, 207) (1892). 


Same—In Criminal Actions. — In crimi- 
nal actions, the clerk of the superior court 
cannot require that the costs of transcript 
upon appeal shall be paid in advance, al- 
though the defendant did not appeal in 
forma pauperis, and a certiorari will issue 
directing the clerk to send up the tran- 


§ 138-3 


script which he holds for such prepayment. 
State v. Nash, 109 N. C. 822, 13 S. E. 733 
(1891). 

Same—Section 1-305.—This section and 
§ 1-305 providing that clerks shall issue 
execution on all judgments rendered in 
their respective courts, within six weeks 
of the rendition thereof, or be amerced in 
the sum of one hundred dollars, must be 
construed together, it follows that clerks 
of the superior court will not incur the 
penalty prescribed in § 1-305 unless the 
plaintiff pays or tenders him his fees for 
that service. Bank v. Bobbitt, 111 N. C. 194, 
16 S. E. 169 (1892.) 

Register May Refuse to Function.—The 
register has the right to refuse to treat a 
mortgage as delivered to him for registra- 
tion until his fees in that respect have been 


Cu. 138. SALARIES AND FEES 


§ 138-4 


paid. Cunninggim v. Peterson, 109 N. C. 33, 
125 wi 140 180i: 

Legislative Power.—The legislature may 
reduce or increase the salaries of such 
officers as are not protected by the Consti- 
tution, during their term of office. Cotten 
v. Ellis, 52 N. C. 545 (1860). 

Taxation of Salary—But the State can- 
not tax the salary of a State officer whose 
office is created by the Constitution. Pur- 
nell y. Page, 133 N. C. 125, 45 S. Eees34 
(1903). And this applies to the salaries of 
judges. Const. Art. IV, §) 18, and) notes 
thereto. 

Improperly Collected Fee Subject to Re- 
covery.—Where a person is compelled to 
pay a public officer fees which he had no 
right to claim, in order to induce him to do 
his duty such fees may be recovered back. 
Robinson v. Ezzell, 72 N. C. 231 (1875). 


§ 138-3. Compensation limited to that fixed by law.—No officer or 
employee of the State shall receive any compensation other than the salaries fixed 
by law, except as provided by way of fees or by special appropriation or from any 
departmental fund. (1907, c. 830, s. 1; 1907,°c. 994,.s. lg.C. Si, s2 3850681925; 
cHlZeag ds) 


§ 138-4. Governor to set salaries of adminstrative officers; excep- 
tions.—The salaries of all State administrative officers not subject to the State 
Personnel Act shall be set by the Governor, subject to the approval of the Ad- 
visory Budget Commission and shall be payable in equal monthly installments. 
In setting the salaries of those who serve as administrative officers to a board or 
commission, the Governor and Advisory Budget Commission shall give consid- 
eration to the recommendations, if any, of the board or commission involved. 
This provision does not apply to State officials whose positions are specifically 
authorized by the Constitution, nor to the chief administrative assistants of such 
officials, nor to the administrative officers of the occupational licensing boards 
of the State, except those administrative officers of occupational licensing boards 
whose salaries are now set by the Governor, subject to the approval of the Ad- 
visory Budget Commission. (1947, c. 898; 1957, c. 541, s. 1.) 

Editor’s Note. — The 1957 amendment 
rewrote this section. 
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§ 139-1 Cu. 139. Som, Conservation Districts § 139-2 
Chapter 139. 
Soil Conservation Districts. 
Sec. Sec. 
139-1. Title of chapter. 139-9. Adoption of land-use regulations. 
139-2. Legislative determinations, and dec- 139-10. Enforcement of land-use regula- 
laration of policy. tions. 
139-3. Definitions. . ; 139-11. Nonobservance of prescribed reg- 
139-4. State Soil Conservation Committee. ulations; performance of work 
139-5. Creation of soil conservation dis- under the regulations by the su- 
139-6 Electio: d duties of t Haag 
"es aca ak Le Seon yn 189-12: Co-operation between districts. 
pervisors; members of county su- 5 : rae 
pervisor board to be ex officio dis- 139-13. Discontinuance of districts. 
trict supervisors. 139-14. Dividing large districts. 
139-7. Appointment, qualifications and 139-15. “County committeeman” construed 
tenure of supervisors. to mean “county supervisor’; 
139-8. Powers of districts and supervisors. powers and duties. 


§ 139-1. Title of chapter.—This chapter may be known and cited as the 
Dolmweolservation Districts awa l9j/.9c..000,, 5.1.) 


139-2. Legislative determinations, and declaration of policy.— 
(a) Legislative Determinations.—It is hereby declared, as a matter of legislative 
determination : 

(1) The Condition—The farm, forest and grazing lands of the state of 


North Carolina are among the basis assets of the State and the pres- 
ervation of these lands is necessary to protect and promote the health, 
safety, and general welfare of its people; improper land-use practices 
have caused and have contributed to, and are now causing and con- 
tributing to, a progressively more serious erosion of the farm and 
grazing lands of this state by wind and water; the breaking of natural 
grass, plant, and forest cover has interferred with the natural factors 
of soil stabilization, causing loosening of soil and exhaustion of 
humus, and developing a soil condition that favors erosion; the top- 
soil is being blown and washed out of fields and pastures; there has 
been an accelerated washing of sloping fields; these processes of 
erosion by wind and water speed up with removal of absorptive top- 
soil, causing exposure of less absorptive and less protective but more 
erosive subsoil; failure by any land occupier to conserve the soil and 
control erosion upon his lands causes a washing and blowing of soil 
and water from his lands onto other lands and makes the conserva- 
tion of soil and control of erosion on such other lands difficult or 
impossible. 


(2) The Consequences.—The consequences of such soil erosion in the form 


of soil-blowing and soil-washing are the silting and sedimentation of 
stream channels, reservoirs, dams, ditches, and harbors; the loss of 
fertile soil material in dust storms; the piling up of soil on lower 
slopes, and its deposit over alluvial plains; the reduction in produc- 
tivity or outright ruin of rich bottom lands by overwash of poor sub- 
soil material, sand, and gravel swept out of the hills; deterioration of 
soil and its fertility, deterioration of crops grown thereon, and declin- 
ing acre yields despite development of scientific processes for increas- 
ing such yields; loss of soil and water which causes destruction of food 
and cover for wildlife; a blowing and washing of soil into streams 
which silts over spawning beds, and destroys water plants, diminish- 
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ing the food supply of fish; a diminishing of the underground water 
reserve, which causes water shortages, intensifies periods of drought, 
and causes crop failures; an increase in the speed’ and volume of rain- 
fall run-off, causing severe and increasing floods, which bring suffer- 
ing, disease, and death; impoverishment of families attempting to 
farm eroding and eroded lands; damage to roads, highways, railways, 
farm buildings, and other property from floods and from dust storms; 
and losses in navigation, hydro-electric power, municipal water sup- 
ply, drainage developments, farming, and grazing. 

(3) The Appropriate Corrective Methods.—To conserve soil resources and 
control and prevent soil erosion, it is necessary that land-use prac- 
tices contributing to soil wastage and soil erosion be discouraged and 
discontinued, and appropriate soil-conserving land-use practices be 
adopted and carried out. Among the procedures necessary for wide- 
spread adoption, are the carrying on of engineering operations such 
as the construction of terraces, terrace outlets, check-dams, dikes, 
ponds, ditches, and the like; the utilization of strip cropping, lister 
furrowing, contour cultivating, and contour furrowing; farm drain- 
age; land irrigation; seeding and planting of waste, sloping, aban- 
doned, or eroded lands with water-conserving and erosion-preventing 
plants, trees, and grasses; forestation and reforestation; rotation of 
crops; soil stabilization with trees; grasses, legumes, and other thick- 
growing, soil-holding crops; the addition of soil amendments, ma- 
nurial materials, and fertilizers for the correction of soil deficiencies. 
and/or to promote increased growth of soil-protecting crops; retarda- 
tion of run-off by increasing the absorption of rainfall; and retirement 
from cultivation of steep, highly erosive areas and areas now badly 
gullied or otherwise eroded. 

(b) Declaration of Policy.—It is hereby declared to be the policy of the legis- 
lature to provide for the conservation of the soil and soil resources of this State, 
and for the control and prevention of soil erosion, and thereby to preserve natural 
resources, control floods, prevent impairment of dams and reservoirs, assist in 
maintaining the navigability of rivers and harbors, preserve wildlife, protect the 
tax base, protect public lands, and protect and promote the health, safety, and 
general welfare of the people of this State. (1937, c. 393, s. 2; 1947, c. 131, s. 1.) 

Editor’s Note. — The 1947 amendment the middle of subsection (a), subdivision: 
inserted the words “farm drainage” near (3). 


§ 139-3. Definitions. — Wherever used or referred to in this chapter,. 
unless a different meaning clearly appears from the context: 

(1) “District” or “soil conservation district” means a governmental subdivi- 
sion of this State, and a public body corporate and politic, organized 
in accordance with the provisions of this chapter, for the purposes, 
with the powers, and subject to the restrictions hereinafter set forth. 

(2) “Supervisor” means one of the members of the governing body of a. 
district, elected or appointed in accordance with the provisions of 
this chapter. 

(3) “Committee” or “State Soil Conservation Committee’ means the 
agency created in § 139-4, 

(4) “Petition” means a petition filed under the provisions of subsection (a): 
of § 139-5 for the creation of a district. 

(5) “Nominating petition” means a petition filed under the provisions of § 
139-6 to nominate candidates for the office of supervisor of a soil con- 
servation district. 

(6) “State” means the State of North Carolina, 

(7) “Agency of this State” includes the government of this State and any 
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subdivision, agency, or instrumentality, corporate or otherwise, of the 
government of the State. 

(8) “United States” or “agencies of the United States” includes the United 
States of America, the Soil Conservation Service of the United States 
Department of Agriculture, and any other agency or instrumentality, 
corporate or otherwise, of the United States of America. 

(9) “Government” or “governmental” includes the government of this 
State, the government of the United States, and any subdivision, 
agency, or instrumentality, corporate or otherwise, of either of them. 

(10) “Land occupier” or “occupier of land’ includes any person, firm, or 
corporation who shall hold title to, or shall have contracted to pur- 
chase any lands lying within a district organized under the provisions 
of this chapter. 

(11) “A qualified voter” includes any person qualified to vote in elections 
by the people under the Constitution of this State. 

(12) “Due notice’ means notice given by posting the same at the courthouse 
door and at three other public places in the county, including those 
where it may be customary to post notices concerning county or mu- 
nicipal affairs generally, not less than ten days before the date of the 
event of which notice is being given. At any hearing held pursuant to 
such a notice at the time and place designated in such a notice, ad- 
journment may be made from time to time without the necessity of 
renewing such notice for such adjourned dates. (1937, c. 393, s. 3; 
COSTE Cel Sl ast au) 

Editor’s Note. — The 1947 amendment 
rewrote subdivision (12). 


139-4. State Soil Conservation Committee. — (a) There is hereby 
established to serve as an agency of the State and to perform the functions con- 
ferred upon it in this chapter, the State Soil Conservation Committee which shall 
be composed of the following members. The following shall serve, ex officio, as 
members of the Committee: the director of the State Agricultural Extension 
Service, the director of the State Agricultural Experiment Station, and the State 
Forester. Three members shall consist each year of the president, first vice-presi- 
dent and the immediate past president of the State Association of Soil Conser- 
vation District Supervisors. The Committee shall invite the Secretary of the 
United States Department of Agriculture to appoint some resident of North 
Carolina to serve as a member of the Committee. The Committee, in co-operation 
with the North Carolina State College of Agriculture and Engineering in the 
State, shall develop a program for soil conservation and for other purposes as 
provided for in this chapter, and shall keep a record of its official actions, shall 
adopt a seal, which seal shall be judicially noticed, and may perform such acts, 
hold such public hearings, and promulgate such rules and regulations as may be 
necessary for the execution of its functions under this chapter. 

(b) The State Soil Conservation Committee may employ an administrative 
officer and such technical experts and such other agents and employees, perma- 
nent and temporary, as it may require, and shall determine their qualifications, 
duties and compensation. The Committee may call upon the Attorney General of 
the State for such legal services as it may require; it shall have authority to dele- 
gate to its chairman, to one or more of its members, or to one or more agents 
or employees, such powers and duties as it may deem proper. It shall be sup- 
plied with suitable office accomodations at the seat of the State government, and 
shall be furnished with the necessary supplies and equipment. Upon request of 
the Committee, for the purpose of carrying out any of its functions, the super- 
vising officer of any State agency, or of any State institution of learning shall, in- 
sofar as may be possible under available appropriations, and having due regard 
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to the needs of the agency to which the request is directed, assign or detail to the 
Committee members of the staff or personnel of such agency or institution of 
learning, and make such special reports, surveys, or studies as the Committee 
may request. 

(c) The Committee shall designate its chairman, and may, from time to time, 
change such designation. A member of the Committee shall hold office so long as 
he shall retain the office by virtue of which he shall be serving on the Committee. 
A majority of the Committee shall constitute a quorum, and the concurrence of a 
majority of the Committee in any matter within their duties shall be required for 
its determination. Every member of the State Committee who does not receive 
a salary from an agency of the State or federal government, shall receive a per 
diem of seven dollars ($7.00) while engaged in the discharge of the duties of 
the Committee. All members of the State Committee, except those who are State 
or federal employees shall be entitled to their necessary expenses, including 
traveling expenses incurred in the discharge of their duties as members of the 
Committee. The Committee shall provide for the execution of surety bonds for all 
employees and officers who shall be entrusted with funds or property, shall pro- 
vide for the keeping of a full and accurate record of all proceedings and of all 
resolutions, regulations, and orders issued or adopted; and shall provide for an 
annual audit of the accounts of recepits and disbursements. 

(d) In addition to the duties and powers hereinafter conferred upon the State 
Soil Conservation Committee, it shall have the following duties and powers: 

(1) To offer such assistance as may be appropriate to the supervisors of soil 
conservation districts, organized as provided hereinafter, in the carry- 
ing out of any of their powers and programs. 


(2) To keep the supervisors of each of the several districts organized under 
to provisions of this chapter informed of the activities and experience 
of all other districts organized hereunder, and to facilitate an inter- 
change of advice and experience between such districts and co-opera- 
tion between them. 


(3) To co-ordinate the programs of the several soil conservation districts 
organized hereunder so far as this may be done by advice and consul- 
tation. 


(4) To secure the co-operation and assistance of the United States and any 
of its agencies, and of agencies of this State, in the work of such 
districts. 

(5) To disseminate information throughout the State concerning the activi- 
ties and programs of the soil conservation districts organized hereun- 
der, and to encourage the formation of such districts in areas where 
their organization is desirable. 


(6) Upon the filing of a petition signed by all of the district supervisors of 
any one or more districts requesting a change in the boundary lines 
of said district or districts, the State Committee may change such 
lines in such manner as in its judgment would best serve the inter- 
ests of the occupiers of land in the area affected thereby. (1937, c. 
393,>8)4 771947 9-C2131 vows 391953500 12555 91957 em 37a 


Editor’s Note. — The 1947 amendment increased the per diem in the fourth sen- 
rewrote subsection (a) and the fourth sen- tence of subsection (c) from $5.00 to $7.00, 
tence of subsection (c). and rewrote the latter part of the sen- 


The 1953 amendment added subdivision tence as a new sentence. 
(6) to subsection (d). The 1957 amendment 


§ 139-5. Creation of soil conservation districts. — (a) Any twenty- 
five occupiers of land lying within the limits of the territory proposed to be 
organized into a district may file a petition with the State Soil Conservation 
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Committee asking that a soil conservation district be organized to function in the 
territory described in the petition. Such petition shall set forth: 
(1) The proposed name of said district. 
(2) That there is need, in the interest of the public health, safety, and 
welfare, for a soil conservation district to function in the territory 
described in the petition. 


(3) A description of the territory proposed to be organized as a district, 
which description shall not be required to be given by metes and 
bounds or by legal subdivisions, but shall be deemed sufficient if 
generally accurate. 


(4) A request that the State Soil Conservation Committee duly define the 
boundaries for such districts; that a referendum be held within the 
territory so defined on the question of the creation of a soil con- 
servation district in such territory; and that the Committee deter- 
mine that such a district be created. 

Where more than one petition is filed covering parts of the same territory, the 
State Soil Conservation Committee may consolidate all or any such petitions. 

(b) Within thirty days after such a petition has been filed with the State Soil 
Conservation Committee, it shall cause due notice to be given of a proposed hear- 
ing upon the question of the desirability and necessity, in the interest of the public 
health, safety, and welfare, of the creation of such districts, upon the question of 
the appropriate boundaries to be assigned to such district, upon the propriety of 
the petition and other proceedings taken under this chapter, and upon all ques- 
tions relevant to such inquiries. All occupiers of land within the limits of the 
territory described in the petition, and of lands within any territory considered 
for addition to such described territory, and all other interested parties, shall 
have the right to attend such hearings and to be heard. If it shall appear upon 
the hearing that it may be desirable to include within the proposed district 
territory outside the area within which due notice of the hearing has been given, 
the hearing shall be adjourned and due notice of further hearing shall be given 
throughout the entire area considered for the inclusion of the district, and such 
further hearing held. After such hearing, if the Committee shall determine, upon 
the facts presented at such hearing and upon such other relevant facts and in- 
formation as may be available, that there is need, in the interest of the public 
health, safety and welfare, for a soil conservation district to function in the 
territory considered at the hearing, it shall make and record such determination, 
and shall define, by metes and bounds or by legal subdivisions, the boundaries 
of such district. In making such determination and in defining such boundaries, 
the Committee shall give due weight and consideration to the topography or 
the area considered and of the state and composition of soils therein, the distribu- 
tion of erosion, the prevailing land-use practices, the desirability and necessity 
of including within the boundaries the particular lands under consideration and 
the benefits such lands may receive from being included within such boundaries, 
the relation of the proposed area to existing watersheds and agricultural re- 
gions, and to other soil conservation districts already organized or proposed 
for organization under the provisions of this chapter, and such other physical, 
geographical and economic factors as are relevant, having due regard to the 
legislative determination set forth in § 139-2. The territory to be included 
within such boundaries need not be contiguous. If the Committee shall de- 
termine after such hearing after due consideration of the said relevant facts, that 
there is no need for a soil conservation district to function in the territory con- 
sidered at the hearing, it shall make and record such determination and shall deny 
the petition. After six months shall have expired from the date of the denial of 
any such petition, subsequent petitions covering the same or substantially the 
same territory may be filed as aforesaid and new hearings held and determina- 
tions made thereon. 
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(c) After the Committee has made and recorded a determination that there is 
need, in the interest of the public health, safety and welfare for the organization 
of a district in a particular territory and has defined the boundaries thereof, it 
shall consider the question whether the operation of a district within such bound- 
aries with the powers conferred upon soil conservation districts in this chapter 
is administratively practicable and feasible. To assist the Committee in the 
determination of such administrative practicability and feasibility, it shall be the 
duty of the Committee, within a reasonable time after entry of the finding that 
there is need for the organization of the proposed district and the determination 
of the boundaries thereof, to hold a referendum within the proposed district upon 
the proposition of the creation of the district, and to cause due notice of such 
referendum to be given. ‘The question shall be submitted by ballots upon which 
the words ‘‘For creation of a soil conservation district of the lands below de- 


Scriped and lyin im (ne count yn les), Ole tc eer ne ARE he NaI “Against 
creation of a soil conservation district of the lands below described and lying in 
thes countye ies) role. se Animes nok ” shall appear with a square before 


each proposition and a direction to insert an X mark in the square before one or 
the other of said propositions as the voter may favor or oppose creation of such 
district. The ballot shall set forth the boundaries of such proposed district as 
determined by the Committee. All occupiers of land lying within the boundaries 
of the territory, as determined by the State Soil Conservation Committee, shall 
be eligible to vote in such referendum. Only such land occupiers shall be eligible 
to vote. 

(d) The Committee shall pay all expenses for the issuance of such notices and 
the conduct of such hearings and referenda, and shall supervise the conduct of 
such hearings and referenda. It shall issue appropriate regulations governing 
the conduct of such hearings and referenda, and providing for the registration 
prior to the date of the date of the referendum of all eligible voters, or prescrib- 
ing some other appropriate procedure for the determination of those eligible as 
voters in such referendum. No informality in the conduct of such referendum or 
in any matters relating thereto shall invalidate said referendum or the result 
thereof if notice thereof shall have been given substantially as herein provided 
and said referendum shall have been fairly conducted. 


(e) The Committee shall publish the results of such referendum and _ shall 
thereafter consider and determine whether the operation of the district within 
the defined boundaries is administratively practicable and feasible. If the Com- 
mittee shall determine that the operation of such district is not administratively 
practicable and feasible, it shall record such determination and deny the petition. 
If the Committee shall determine that the operation of such district is administra- 
tively practicable and feasible, it shall record such in the manner hereinafter 
provided. In making such determination the Committee shall give due regard 
and weight to the attitudes of the occupiers of lands lying within the defined 
boundaries, the number of land occupiers eligible to vote in such referendum 
who shall have voted, the proportion of the votes cast in such referendum in 
favor of the creation of the district to the total number of votes cast, the ap- 
proximate wealth and income of the land occupiers of the proposed district, the 
probable expense of carrying on erosion control operations within such district, 
and such other economic and social factors as may be relevant to such determina- 
tion, having due regard to the legislative determination set forth in § 139-2: 
Provided, however, that the Committee shall not have authority to determine 
that the operations of the proposed district within the defined boundaries is 
administratively practicable and feasible unless at least a majority of the votes 
cast in the referendum upon the proposition of creation of the district shall have 
been cast in favor of the creation of such district. 

(f£) If the Committee shall determine that the operation of the proposed district 
within the defined boundaries is administratively practicable and feasible, it shall 
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appoint two temporary supervisors to act as the governing body of the district, 
who shall serve until supervisors are elected or appointed and qualify as provided 
in §§ 139-6 and 139-7. Such districts shall be a governmental subdivision of 
this State and a public body corporate and politic, upon the taking of the follow- 
ing proceedings: 

The two appointed temporary supervisors shall present to the Secretary of 
State an application signed by them which shall set forth (and such application 
need contain no detail other than the mere recitals) : 

(1) That a petition for the creation of the district was filed with the 
State Soil Conservation Committee pursuant to the provisions of 
this chapter and that the proceedings specified in this chapter were 
taken pursuant to such petition; that the application is being filed 
in order to complete the organization of the district as a govern- 
mental subdivision and public body, corporate and politic under this 
chapter; and that the Committee has appointed them as supervisors; 


(2) The name and official residence of each of the temporary supervisors, 
together with a certified copy of the appointment evidencing their 
right to office; 

(3) The name which is proposed for the district; and 

(4) The location of the principal office of the supervisors of the district. 


The application shall be subscribed and sworn to by each of the said tem- 
porary supervisors before an officer authorized by the laws of this State to take 
and certify oaths, who shall certify upon the application that he personally knows 
the temporary supervisors and knows them to be the officers as affirmed in the 
application, and that each has subscribed thereto in the officer’s presence. ‘The 
application shall be accompanied by a statement by the State Soil Conservation 
Committee, which shall certify (and such statement need contain no detail other 
than the mere recitals) that a petition was filed, notice issued, and hearing held as 
aforesaid, that the Committee did duly determine that there is need, in the interest 
of the public health, safety and welfare, for a soil conservation district to function 
in the proposed territory and did define the boundaries thereof; that notice was 
given and a referendum held on the question of the creation of such district, and 
that the result of such referendum showed a majority of the votes cast in such 
referendum to be in favor of the creation of the district; that thereafter the 
Committee did duly determine that the operation of the proposed district is ad- 
ministratively practicable and feasible. ‘The said statement shall set forth the 
boundaries of the district as they have been defined by the Committee. 

The Secretary of State shall examine the application and statement and, if he 
finds that the name proposed for the district is not identical with that of any other 
soil conservation district of this State or so nearly similar as to lead to confusion 
or uncertainty, he shall receive and file them and shall record them in an appropri- 
ate book of record in his office. If the Secretary of State shall find that the name 
proposed for the district is identical with that of any other soil conservation 
district of this State, or so nearly similar as to lead to confusion and uncertainty, 
he shall certify such fact to the State Soil Conservation Committee, which shall 
thereupon submit to the Secretary of State a new name for the said district, which 
shall not be subject to such defects. Upon receipt of such new name, free of such 
defects, the Secretary of State shall record the application and statement, with 
the name so modified, in an appropriate book of record in his office. When the 
application and statement have been made, filed and recorded, as herein provided, 
the district shall constitute a governmental subdivision of this State and a public 
body corporate and politic. The Secretary of State shall make and issue to the 
said supervisors a certificate, under the seal of the State, of the due organization 
of the said district, and shall record such certificate with the application and 
statement. The boundaries of such district shall include the territory as de- 
termined by the State Soil Conservation Committee as aforesaid, but in no event 
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shall they include any area included within the boundaries of another soil con- 
servation district organized under the provisions of this chapter. 

(g) After six months shall have expired from the date of entry of a determina- 
tion by the State Soil Conservation Committee that operation of a proposed 
district is not administratively practicable and feasible, and denial of a petition 
pursuant to such determination, subsequent petitions may be filed as aforesaid, 
and action taken thereon in accordance with the provisions of this chapter. 

(h) Petitions for including additional territory within an existing dis- 
trict may be filed with the State Soil Conservation Committee, and the proceed- 
ings herein provided for in the case of petitions to organize a district shall be 
observed in the case of petitions for such inclusions. ‘The Committee shall pre- 
scribe the form for such petitions, which shall be as nearly as may be in the form 
prescribed in this chapter for petitions to organize a district. Where the total 
number of land occupiers in the area proposed for inclusion shall be less than 
twenty-five, the petition may be filed when signed by two-thirds of the occupiers 
of such area, and in such case no referendum need be held. In referenda peti- 
tions for such inclusion, all occupiers of land lying within the proposed additional 
area shall be eligible to vote. 

(1) In any suit, action or proceeding involving the validity or enforcement of, 
or relating to any contract, proceeding or action of the district, the district shall 
be deemed to have been established in accordance with the provisions of this 
chapter upon proof of the issuance of the aforesaid certificate by the Secretary 
of State. A copy of such certificate duly certified by the Secretary of State shall 
be admissible in evidence in any such suit, action, or proceeding and shall be 
proof of the filing and contents thereof. (1937, c. 393, s. 5; 1947, c. 131, s. 4.) 

Editor’s Note. — The 1947 amendment 
rewrote the first two paragraphs of sub- 
section (f). 


§ 139-6. Election and duties of county supervisors; members of 
county supervisor board to be ex officio district supervisors.—After is- 
suance by the Secretary of State of the certificate of organization of the soil 
conservation district, nominating petitions may be filed with the State Soil 
Conservation Committee not less than ten nor more than sixty days preceding 
the first day of election week as provided in this section, to nominate candidates 
for a soil conservation committee in each county of the district, to be composed 
of three members. Any qualified voter may sign as many nominating petitions 
as there are vacancies on the county committee to be filled, but no nominating 
petition shall be accepted by the Committee unless it shall be subscribed by 
twenty-five or more qualified voters of such county. 

An election to elect a member or members of a county committee shall be 
held annually during the week of December in which the first Tuesday after 
the first Monday falls, and the polls shall be open each weekday of that week 
from six-thirty o’clock a. m. to six-thirty o’clock p. m., Eastern Standard Time. 

At the first election held pursuant to this chapter, as amended, the candidate 
receiving the largest vote shall be elected for a term of three years, the candidate 
receiving the next largest number of votes shall be elected for a term of two 
years and the candidate receiving the third largest number of votes shall be elected 
for a term of one year. The names of all nominees on behalf of whom such peti- 
tions have been signed within the time herein designated, shall appear, arranged 
in the alphabetical order of the surnames, upon ballots, with a square before 
each name and a direction to insert an X mark in the square before any three 
names to indicate the voter’s preference in said first election. All qualified voters 
residing within the county shall be eligible to vote in such election. The three 
candidates who shall receive the largest number of the votes cast in such election 
shall be elected members of the soil conservation committee for the county. Their 
successors shall be elected for a term of three years. All members of the county 
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committee elected pursuant to this chapter shall take office on the first Monday in 
January following their election. 

The State Committee shall pay all of the expenses of such election, shall super- 
vise the conduct thereof, shall prescribe regulations governing the conduct of 
such an election and the determination of the eligibility of voters therein, and 
shall publish the results thereof. 

A county committee shall select from its members a chairman, a vice-chairman, 
and a secretary. A county supervisor board shall select from its members a 
chairman, a vice-chairman and a secretary. Each member of the county super- 
visor board shall be a member of the soil conservation district board of super- 
visors. 

It shall be the duty of members of a county soil conservation committee 

(1) To be responsible for the securing of nominating petitions for the elec- 
tion of the county committee, providing for elections, reporting the 
results thereof to the district supervisors, who, in turn, shall report 
the results to the State Committee, all to be done under the super- 
vision of the State Committee; 

(2) To work in close harmony with the district supervisors of their district 
in the performance by the district supervisors of their duties set out 
in subdivisions (1), (2), and (6) of § 139-8; 

(3) To further develop annual county goals and plans for reaching these 
goals for soil conservation work in their county; and 

(4) To request agencies whose duties are such as to render assistance in 
soil and water conservation to set forth in writing or memorandum 
what assistance they may have available in the county and report 
suc to the district supervisors (1907, C395, .s. 0; 1947, c, 131, 
Sends L949 MEP OG selene ove Cr lov tes ce) 

Editor’s Note. — The 1947 amendment The 1957 amendment rewrote the fifth 
rewrote this section, and the 1949 amend- paragraph. 
ment rewrote the caption. 


§ 139-7. Appointment, qualifications and tenure of supervisors. — 
The governing body of any district shall consist of all the members of the county 
supervisor board or boards of the county or counties within the district, together 
with such additional supervisor or supervisors as may be appointed by the State 
Committee pursuant to this paragraph. When a district is comprised of less than 
four counties, the State Committee shall appoint two residents of the district to 
serve as district supervisors along with the elected supervisors. When a dis- 
trict is comprised of four or more counties, the State Committee may, but is not 
required to, appoint one resident of the district to serve as a district supervisor 
along with the elected supervisors. Such appointive supervisors shall qualify 
and assume their duties at the same time as the elected supervisors and _ shall 
serve for a term of three years. When a vacancy arises with respect to an ap- 
pointive supervisor, the State Committee shall fill such vacancy for the unex- 
pired term by appointment of a resident of the district in which the vacancy oc- 
curs. Every supervisor shall hold office until his successor has been elected or 
appointed and qualifies. When a vacancy arises on a county committee, the 
vacancy shall be filled by appointment by the State Committee, of a resident of 
the county, to serve the remainder of the unexpired term. 

The supervisors shall designate a chairman and may, from time to time, change 
such designation. A simple majority of the board shall constitute a quorum for 
the purpose of transacting the business of the board, and approval by a majority 
of those present shall be adequate for a determination of any matter before the 
board, provided at least a quorum is present. Supervisors of soil conservation 
districts shall receive a per diem of five dollars ($5.00) and necessary expenses 
for attendance upon meetings of district supervisors, provided that when a per 
diem and expense allowance is claimed for attendance upon any district super- 
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visor’s meetings outside the district for which such supervisor serves, the same 
may not be paid unless written approval is obtained from the State Committee 
prior to any such meeting. 

The supervisors may employ a secretary, technical experts, whose qualifica- 
tions shall be approved by the State Committee, and such other employees as 
they may require, and shall determine their qualifications, duties and compensa- 
tion. The supervisors may call upon the Attorney General of the State for such 
legal services as they may require. The supervisors may delegate to their chair- 
man, to one or more supervisors, or to one or more agents, or employees such 
powers and duties as they may deem proper. The supervisors shall furnish to 
the State Soil Conservation Committee, upon request, copies of such ordinances, 
rules, regulations, orders, contracts, forms, and other documents as they shall 
adopt or employ, and such other information concerning their activities as it 
may require in the performance of its duties under this chapter. 

The supervisors shall provide for the execution of surety bonds for all em- 
ployees and officers who shall be entrusted with funds or property; shall provide 
for the keeping of a full and accurate record of all proceedings and of all resolu- 
tions, regulations, and orders issued or adopted; and shall provide for an annual 
audit of the accounts of receipts and disbursements. Any supervisor may be re- 
moved by the State Soil Conservation Committee upon notice and hearing, for 
neglect of duty, incompetence or malfeasance in office, but for no other reason. 

The supervisors may invite the legislative hody of any municipality or county 
located near the territory comprised within the district to designate a representa- 
tive to advise and consult with the supervisors of the district on all questions of 
program and policy which may affect the property, water supply, or other in- 
terests of such municipality or county. 

All district supervisors whose terms of office expire prior to the first Monday 
in January, 1948, shall hold over and remain in office until supervisors are 
elected or appointed and qualify as provided in this chapter, as amended. The 
terms of office of all district supervisors, who have heretofore been elected or 
appointed for terms extending beyond the first Monday in January, 1948, are 
hereby terminated on the first Monday in January, 1948. (1937, c. 393, s. 7; 
1943)-c. 481581947500) 131, ssi 6, 7391957, c813/4s) 2 

Editor’s Note.—Prior to the 1943 amend- added the last paragraph. 
ment the supervisors received no compen- The 1957 amendment rewrote the first 
sation for their services. The 1947 amend-_ sentence of the first paragraph. 
ment rewrote the first two paragraphs and 


§ 139-8. Powers of districts and supervisors. — A soil conservation 
district organized under the provisions of this chapter shall constitute a govern- 
mental subdivision of this State, and a public body corporate and politic, exer- 
cising public powers, and such district, and the supervisors thereof, shall have 
the following powers in addition to others granted in other sections of this 
chapter : 

(1) To carry out preventive and control measures within the district in- 
cluding, but not limited to, engineering operations, methods of cullti- 
vation, the growing vegetation, changes in use of land, and the 
measures listed in subsection (a), subdivision (3) of § 139-2, on 
lands owned or controlled by this State or any of its agencies, with 
the co-operation of the agency administering and having jurisdiction 
thereof, and on any other lands within the district upon obtaining 
the consent of the occupier of such lands or the necessary rights or 
interest in such lands. 

(2) To co-operate, or enter into agreements with, and within the limits of 
appropriations duly made available to it by law, to furnish financial 
or other aid to, any agency, governmental or otherwise, or any 
occupier of lands within the district, in the carrying on of erosion- 
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control and prevention operations within the district, subject to such 
conditions as the supervisors may deem necessary to advance the 
purposes of this chapter. 

(3) To obtain options upon and to acquire, by purchase, exchange, lease, 
gift, grant, bequest, devise, or otherwise, any property, real or 
personal, or rights or interest therein; to maintain, administer, and 
improve any properties acquired, to receive income from such prop- 
erties and to expend such income in carrying out the purposes and 
provisions of this chapter; and to sell, lease, or otherwise dispose of 
any of its property or interest therein in furtherance of the purposes 
and the provisions of this chapter. 

(4) To make available, on such terms as it shall prescribe, to land occupiers 
within the district, agricultural and engineering machinery and equip- 
ment, fertilizer, seeds, and seedlings, and such other material or 
equipment, as will assist such land occupiers to carry on operations 
upon their lands for the conservation of soil resources and for the 
prevention and control of soil erosion. 

(5) To construct, improve, and maintain such structures as may be necessary 
or convenient for the performance of any of the operations author- 
ized in this chapter. 

(6) To develop comprehensive plans for the conservation of soil resources 
and for the control and prevention of soil erosion within the district, 
which plans shall specify in such detail as may be possible, the acts, 
procedures, performances, and avoidances which are necessary or 
desirable for the effectuation of such plans, including the specification 
of engineering operations, methods of cultivation, the growing of 
vegetation, cropping programs, tillage practices, and changes in use 
of land; and to bring such plans and information to the attention of 
occupiers of lands within the district. 

(7) To act as agent for the United States, or any of its agencies, in connec- 
tion with the acquisition, construction, operation, or administration 
of any soil conservation, erosion-control, or erosion-prevention project 
within its boundaries; to accept donations, gifts, and contributions 
in money, services, materials, or otherwise, from the United States 
or any of its agencies, or from this State or any of its agencies, and 
to use or expend such moneys, services, materials, or other contribu- 
tions in carrying on its operations. 

(8) To sue and be sued in the name of the district; to have a seal, which 
seal shall be judicially noticed; to have perpetual succession unless 
terminated as hereinafter provided; to make and execute contracts 
and other instruments, necessary or convenient to the exercise of its 
powers; to make, and from time to time amend and repeal, rules 
and regulations not inconsistent with this chapter, to carry into effect 
its purposes and powers. 

(9) As a condition to the extending of any benefits under this chapter to, 
or the performance of work upon, any lands not owned or controlled 
by this State or any of its agencies, the supervisors may require contri- 
butions in money, services, materials, or otherwise to any operations 
conferring such benefits, and may require land occupiers to enter 
into and perform such agreements or covenants as to the permanent 
use of such lands as will tend to prevent or control erosion thereon. 

(10) No provisions with respect to the acquisition, operation or disposition 
of property by other public bodies shall be applicable to a district 
organized hereunder unless the legislature shall specifically so state. 
(1937 Fer 398, snS371939, e348) 

Editor’s Note. — The 1939 amendment ing forest tree seedlings from the State 
deleted an exception clause formerly con- forest nursery. 
tained in subdivision (7) relating to obtain- 
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§ 139-9. Adoption of land-use regulations.—The supervisors of any dis- 
trict shall have authority to formulate regulations governing the use of lands 
within the district in the interest of conserving the soil and soil resources and 
preventing and controlling soil erosion. The supervisors may conduct such public 
meetings and public hearings upon tentative regulations as may be necessary to 
assist them in this work. The supervisors shall not have authority to enact such 
land-use regulations into law until after they shall have caused due notice to be 
given of their intention to conduct a referendum for submission of such regula- 
tions to the occupiers of lands lying within the boundaries of the district for their 
indication of approval or disapproval of such proposed regulations, and until 
after the supervisors have considered the result of such referendum. The pro- 
posed regulations shall be embodied in a proposed ordinance. Copies of such pro- 
posed ordinance shall be available for the inspection of all eligible voters during 
the period between publication of such notice and the date of the referendum. 
The notices of the referendum shall recite the contents of such proposed ordi- 
nance, or shall state where copies of such proposed ordinance may be examined. 
The question shall be submitted by ballots, upon which the words “For approval 
of proposed ordinance number ........ , prescribing land-use regulations for 
conservation of soil and prevention of erosion” and “Against approval of proposed 
ofdinance number 2. see , prescribing land-use regulations for conservation of 
soil and prevention of erosion” shall appear, with a square before each proposi- 
tion and a direction to insert an X mark in the square before one or the other 
of said propositions as the voter may favor or oppose approval of such proposed 
ordinance. The supervisors shall supervise such referendum, shall prescribe ap- 
propriate regulations, governing the conduct thereof, and shall publish the result 
thereof. All occupiers of lands within the district shall be eligible to vote in such 
referendum. Only such land occupiers shall be eligible to vote. No informalities 
in the conduct of such referendum or in any matters relating thereto shall invali- 
date said referendum or the result thereof if notice thereof shall have been given 
substantially as herein provided and said referendum shall have been fairly 
conducted. 

The supervisors shall not have authority to enact such proposed ordinance into 
law unless at least two-thirds of the votes cast in such referendum shall have 
been cast for approval of the said proposed ordinance. The approval of the pro- 
posed ordinance by a two-thirds of the votes cast in such referendum shall not 
be deemed to require the supervisors to enact such proposed ordinance into law. 
Land-use regulations prescribed in ordinances adopted pursuant to the provisions 
of this section by the supervisors of any district shall have the force and effect of 
law in the said district and shall be binding and obligatory upon all occupiers of 
lands within such district. 

Any occupier of land within such district may at any time file a petition with 
the supervisors asking that any or all of land-use regulations prescribed in any 
ordinance adopted by the supervisors under the provisions of this section shall be 
amended, supplemented, or repealed. Land-use regulations prescribed in any 
ordinance adopted pursuant to the provisions of this section shall not be amended, 
supplemented, or repealed except in accordance with the procedure prescribed 
in this section for adoption of land-use regulations. Referenda on adoption, 
amendment, supplementation, or repeal of land-use regulations shall not be held 
more often than once in six months. 

The regulations to be adopted by the supervisors under the provisions of this 
section may include: 

(1) Provisions requiring the carrying out of necessary engineering oper- 
ations, including the construction of terraces, terrace outlets, check 
dams, dikes, ponds, ditches, and other necessary structures. 

(2) Provisions requiring observance of particular methods of cultivation in- 
cluding contour cultivating, contour furrowing, lister furrowing, sow- 
ing, planting, strip cropping, seeding, and planting of lands to water- 
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conserving and erosion-preventing plants, trees and grasses, foresta- 
tion, and reforestation. 

(3) Specifications of cropping programs and tillage practices to be observed. 

(4) Provisions requiring the retirement from cultivation of highly erosive 
areas or of areas on which erosion may not be adequately controlled 
if cultivation is carried on. 

(5) Provisions for such other means, measures, operations, and programs as 
may assist conservation of soil resources and prevent or control soil 
erosion in the district, having due regard to the legislative findings 
set forth in § 139-2. 

The regulations shall be uniform, throughout the territory comprised within 
the district except that the supervisors may classify the lands within the district 
with reference to such factors as soil type, degree of slope, degree of erosion 
threatened or existing, cropping and tillage practices in use, and other relevant 
factors, and may provide regulations varying with the type or class of land 
affected, but uniform as to all lands within each class or type. Copies of land-use 
regulations adopted under the provisions of this section shall be printed and made 
available to all occupiers of lands lying within the district. (1937, c. 393, s. 9.) 


§ 139-10. Enforcement of land-use regulations.—The supervisors shall 
have authority to go upon any lands within the district to determine whether 
land-use regulations adopted under the provisions of § 139-9 are being observed. 
The supervisors are further authorized to provide by ordinance that any land 
occupier who shall sustain damages from any violation of such regulations by any 
other land occupier may recover damages at law from such other land occupier 
for such violation. (1937, c. 393, s. 10.) 


§ 139-11. Nonobservance of prescribed regulations; performance of 
work under the regulations by the supervisors.—Where the supervisors of 
any district shall find that any of the provisions of land-use regulations prescribed 
in an ordinance adopted in accordance with the provisions of § 139-9 are not 
being observed on particular lands, and that such nonobservance tends to in- 
crease erosion on such lands and is interfering with the prevention of control of 
erosion on other lands within the district, the supervisors may present to the 
superior court for the county or counties within which the lands of the defendant 
lie a petition, duly verified, setting forth the adoption of the ordinance prescribing 
land-use regulations, the failure of the defendant land occupier to observe such 
regulations, and to perform particular work, operations, or avoidances as re- 
quired thereby, and that such nonobservance tends to increase erosion on such 
lands and is interfering with the prevention or control of erosion on other lands 
within the district, and praying the court to require the defendant to perform the 
work, operations, or avoidances within a reasonable time and to order that if the 
defendant shall fail so to perform, the supervisors may go on the land, perform 
the work or other operations or otherwise bring the condition of such lands into 
conformity with the requirements of such regulations, and recover the costs and 
expenses thereof, with interest, from the occupier of such land. Upon the pres- 
entation of such petition, the court shall cause process to be issued against the 
defendant, and shall hear the case. If it appear to the court that testimony is 
necessary for the proper disposition of the matter, it may take evidence, or ap- 
point a referee to take such evidence as it may direct and report the same to the 
court with his findings of fact and conclusions of law, which shall constitute a 
part of the proceedings upon which the determination of the court shall be made. 
The court may dismiss the petition, or it may require the defendant to perform 
the work, operations, or avoidances, and may provide that upon the failure of 
the defendant to initiate such performance within the time specified in the order of 
the court, and to prosecute the same to completion with reasonable diligence, the 
supervisors may enter upon the lands involved and perform the work or opera- 
tions or otherwise bring the condition of such lands into conformity with the 
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requirements of the regulations and recover the costs and expenses thereof, with 
interest at the rate of five per centum per annum, from the occupier of such lands. 

The court shall retain jurisdiction of the case until after the work has been 
completed. Upon completion of such work pursuant to such order of the court 
the supervisors may file a petition with the court, a copy of which shall be served 
upon the defendant in the case, stating the costs and expenses sustained by them in 
the performance of the work and praying judgment therefor with interest. The 
court shall have jurisdiction to enter judgment for the amount of such costs and 
expenses, with interest at the rate of five per centum per annum until paid, to- 
gether with the costs of suit, including a reasonable attorney’s fee to be fixed by 
the court. This judgment, when filed in accordance with the provisions of § 
1-234, shall constitute a lien upon such lands. (1937, c. 393, s. 11.) 


§ 139-12. Co-operation between districts.—The supervisors of any two 
or more districts organized under the provisions of this chapter may co-operate 
with one another in the exercise of any or all powers conferred in this chapter. 


GOS 5, Ceo Oy tee) 2a) 


§ 139-13. Discontinuance of districts.—At any time after five years after 
the organization of a district under the provisions of this chapter, any twenty-five 
occupiers of land lying within the boundaries of such districts may file a petition 
with the State Soil Conservation Committee praying that the operations of the 
district be terminated and the existence of the district discontinued. The Com- 
mittee may conduct such public meetings and public hearings upon such petition 
as may be necessary to assist it in the consideration thereof. Within sixty days 
after such a petition has been received by the Committee it shall give due notice of 
the holding of a referendum, and shall supervise such referendum, and issue ap- 
propriate regulations governing the conduct thereof, the question to be submitted 
by ballots upon which the words “For terminating the existence of the ........ 
(name of the soil conservation district to be here inserted)” and “Against termi- 
Natine the vexdstenceyotsiners.. 1. (name of the soil conservation district to 
be here inserted)” shall appear with a square before each proposition and a direc- 
tion to insert any X mark in the square before one or the other of said propositions 
as the voter may favor or oppose discontinuance of such district. All occupiers 
of lands lying within the boundaries of the district shall be eligible to vote in such 
referendum. Only such land occupiers shall be eligible to vote. No informalities 
in the conduct of such referendum or in any matters relating thereto shall in- 
validate said referendum or the result thereof if notice thereof shall have been 
given substantially as herein provided and said referendum shall have been fairly 
conducted. 

The Committee shall publish the result of such referendum and shall there- 
after consider and determine whether the continued operation of the district within 
the defined boundaries is administratively practicable and feasible. If the Com- 
mittee shall determine that the continued operation of such district is adminis- 
tratively practicable and feasible, it shall record such determination and deny 
the petition. If the Committee shall determine that the continued operation of 
such district is not administratively practicable and feasible, it shall record such 
determination and shall certify such determination to the supervisors of the 
district. In making such determination the Committee shall give due regard and 
weight to the attitudes of the occupiers of lands lying within the district, the 
number of land occupiers eligible to vote in such referendum who shall have 
voted, the proportion of the votes cast in such referendum in favor of the discon- 
tinuance of the district to the total number of votes cast, the approximate wealth 
and income of the land occupiers of the district, the probable expense of carrying 
on erosion control operations within such district, and such other economic and 
social factors as may be relevant to such determination, having due regard to the 
legislative findings set forth in § 139-2: Provided, however, that the Committee 
shall not have authority to determine that the continued operation of the district 


§ 139-14 Cu. 139. Som, Conservation Districts § 139-15 


is administratively practicable and feasible unless at least a majority of the votes 
ae in the referendum shall have been cast in favor of the continuance of such 
istrict. 

Upon receipt from the State Soil Conservation Committee of a certification that 
the Committee has determined that the continued operation of the district is not 
administratively practicable and feasible, pursuant to the provisions of this section, 
the supervisors shall forthwith proceed to terminate the affairs of the district. 
The supervisors shall dispose of all property belonging to the district at public 
auction and shall pay over the proceeds of such sale to be covered into the State 
treasury. The supervisors shall thereupon file an application, duly verified, with 
the Secretary of State for the discontinuance of such district, and shall transmit 
with such application the certificates of the State Soil Conservation Committee 
setting forth the determination of the Committee that the continued operation of 
such district is not administratively practicable and feasible. The application shall 
recite that the property of the district has been disposed of and the proceeds paid 
Over as in this section provided, and shall set forth a full accounting of such 
properties and proceeds of the sale. The Secretary of State shall issue to the 
supervisors a certificate of dissolution and shall record such certificate in an 
appropriate book of record in his office. 

Upon issuance of a certificate of dissolution under the provisions of this section, 
all ordinances and regulations theretofore adopted and in force within such dis- 
tricts shall be of no further force and effect. All contracts theretofore entered into, 
to which the district or supervisors are parties, shall remain in force and effect for 
the period provided in such contracts. The State Soil Conservation Committee 
shall be substituted for the district or supervisors as party to such contracts. The 
Committee shall be entitled to all benefits and subject to all liabilities under such 
contracts and shall have the same right and liability to perform, to require per- 
formance, to sue and be sued thereon, and to modify or terminate such contracts 
by mutual consent or otherwise as the supervisors of the district would have had. 
Such dissolution shall not affect the lien of any judgment entered under the pro- 
visions of § 139-11, nor the pendency of any action instituted under the pro- 
visions of such section, and the Committee shall succeed to all the rights and 
obligations of the district or supervisors as to such liens and actions. 

The State Soil Conservation Committee shall not entertain petitions for the 
discontinuance of any district nor conduct referenda upon such petitions, nor 
make determinations pursuant to such petitions, in accordance with the provisions 
of this chapter, more often than once in five years. (1937, c. 393, s. 13.) 


§ 139-14. Dividing large districts.-Whenever the State Committee shall 
receive a petition from any board of district supervisors signed by all supervisors 
of such district, the State Committee shall have the authority to divide such dis- 
trict into two or more districts. The governing bodies of the resulting districts 
shall be composed of supervisors in the same manner and in the same number as 
is provided in §§ 139-6 and 139-7. Upon the creating of new districts through 
dividing an existing district under the provisions of this section, the State Com- 
mittee shall appoint all district supervisors necessary to give such district its full 
quota of supervisors who shall serve until regular supervisors are elected or ap- 
pointed, as the case may be, at the time of the next regular election of supervisors. 
The State Committee shall assign a name to each district resulting from the divi- 
sion of the district under the provisions of this section and do all other things nec- 
essary to complete the organization of such new districts and place them on an 
operating basis. (1947, c. 131, s. 8.) 


§ 189-15. ‘‘County committeeman”’ construed to mean “‘county su- 
pervisor’’; powers and duties.—Wherever the words “county committeeman” 
or “county committeemen” appear in this chapter, the same shall be construed 
to mean “county supervisor” or “county supervisors; and each such county 
committeeman or county supervisor shall receive the same compensation and have 
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and exercise the same rights, powers, duties, responsibilities and voting privileges 
granted to or imposed upon district supervisors in respect to soil conservation 
activities under the provisions of this chapter. (1949, c. 268, s. 2.) 
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Chapter 140. 
State Art and Symphony Societies. 


Article 1. sec. 
140-5.3. Right to receive gifts. 


tate Art Society. : 
S Boa 2 y 140-5.4. Special Fund. 
ec. ‘ 140-5.5. Appropriation contingent on gifts. 
140-1. Directors for North Carolina Art 140-5.6. ees Bre Be fantie. 8 
Society. 140-5.7. Expense of Commission. 
140-2. Adoption of bylaws; amendments. 140uKS) Location: Gibart aiuseum: 
140-3. Board of Public Buildings and 
Grounds authorized to provide Article 2. 


space for art exhibits. 
140-4. Annual audit by State Auditor. 
140-5. Allocations from contingency and 
emergency fund; expenditures. 


State Symphony Society. 
140-6. Trustees for North Carolina Sym- 
phony Society. 
140-7. Adoption of bylaws; amendments. 
Article 1A. 140-8. Annual audit by State Auditor. 
Acquisition and Preservation 140-9. Allocations from contingency and 
of Works of Art. emergency fund; expenditures. 
140-5.1. Purpose of article. 140-10. Counties and municipalities au- 
140-5.2. Preservation of works of art. thorized to make contributions. 


ARTICUE. It 
State Art Society. 


§ 140-1. Directors for North Carolina Art Society. — The governing 
body of the North Carolina State Art Society, Incorporated, shall be a board of 
directors consisting of sixteen members, of whom the Governor of the State, the 
Superintendent of Public Instruction, the Attorney General, and the chairman of 
the art committee of the North Carolina Federation of Women’s Clubs shall be 
ex officio members, and four others shall be named by the Governor of the State. 
The remaining eight directors shail be chosen by the members of the North 
Carolina State Art Society, Incorporated, in such manner and for such terms as 
that body shall determine. Of the four directors first named by the Governor, two 
shall be appointed for terms of two years each and two for terms of four years 
each, and subsequent appointments shall be made for terms of four years each. 


(ee ec 314. ss al 2.) 


§ 140-2. Adoption of bylaws; amendments.—The said board of direc- 
tors, when organized under the terms of this article, shall have authority to adopt 
the bylaws for the Society, and said bylaws shall thereafter be subject to change 
only by a three-fifths vote of a quorum of said board of directors at two consecu- 
live mestilar meetings. ((1929 (c 314 %s32) 


§ 140-3. Board of Public Buildings and Grounds authorized to pro- 
vide space for art exhibits.—The Board of Public Buildings and Grounds is 
authorized and empowered to set apart, for the exhibition of works of art owned, 
donated or loaned to the North Carolina State Art Society, Incorporated, any 
space in any of the public buildings in the city of Raleigh which may be so used 
without interference with the conduct of the business of the State, and it shall 
be the duty of the custodians of such buildings to care for, safeguard and protect 
such exhibits and works of art. (1929, c. 314, s. 4.) 


§ 140-4. Annual audit by State Auditor.—lIt shall be the duty of the 
State Auditor to make an annual audit of the accounts of the North Carolina State 
Art Society, Incorporated, and to make report thereof to the General Assembly 
at each of its regular sessions. (1929, c. 314, s.-5.) 
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§ 140-5. Allocations from contingency and emergency fund; ex- 
penditures.—The Governor and Council of State may, in their discretion, al- 
locate from the contingency and emergency fund, from time to time, such amounts, 
not exceeding two thousand dollars ($2,000.00) per annum, as may be deemed 
essential to supplement the revenues and income of the North Carolina State Art 
Society, Incorporated, in paying the necessary administrative expenses of the 
same. The said allocations shall be expended only upon budgets submitted to 
the Budget Bureau and all expenditures thereof shall be subject to the provi- 
sions of §§ 143-1 to 143-47. (1943, c. 752.) 


ARTICLE 1A. 
Acquisition and Preservation of Works of Art. 


§ 140-5.1. Purpose of article-—The North Carolina State Art Society 
is authorized and empowered to inspect, appraise, obtain attributions and evalua- 
tions, to purchase, acquire, exchange, transport, exhibit, loan and store, and to 
receive on consignment or as loans, statuary, paintings and other works of art of 
any and every kind and description which are worthy of acquisition and preserva- 
tion, and to do all other things incidental to and necessary to effectuate the pur- 
poses Of tlusvarticle (1947 1cs 1097ses) Ll 95 3 ceOoO cm) 


Editor’s Note. — The 1953 amendment Stated in North Carolina State Art So- 
inserted the word “exchange” in the third ciety v. Bridges, 235 N. C. 125, 69 S. E. 
line of this section. (2d) 1 (4952). 


§ 140-5.2. Preservation of works of art.—The North Carolina State 
Art Society shall be responsible for the care, custody, storage and preservation: 
of all works of art acquired by it, or received by consignment or loan. (1947, c. 


1097, Saal.) 


§ 140-5.3. Right to receive gifts.—In order to carry out the purposes. 
of this article, the North Carolina State Art Society is authorized to acquire by 
gift or will, absolutely or in trust, from individuals, corporations, the federal 
government or from any other source, works of art or money or other property, 
which might be retained, sold or otherwise used to promote the purposes of the 
North Carolina State Art Society; provided that works of art acquired by the 
society under the provision of this section may not be pledged, mortgaged or 
sold, but can be exchanged for other works of art, which, in the opinion of the 
board of directors of the State Art Society, would improve the quality, value or 
representative character of its art collection; and provided, further, that any gifts, 
donations, devises, bequests, or legacies of property, other than works of art, 
money and bonds may be disposed of only with the approval of the Governor and 
Council of State. The proceeds of the sale of any property acquired under the 
provisions of this section shall be deposited in the State treasury to the account 
of the State Art Society Special Fund. (1947; c..1097,\s\ 1; 1953). c/696mseueze) 

Editor’s Note. — The 1953 amendment 
added to the first proviso the provisions as 
to exchanging for other works of art. 


§ 140-5.4. Special Fund.—Gifts of money to the North Carolina State 
Art Society, when made for the purposes of this article, shall be paid into the 
State treasury and maintained as a fund to be designated: State Art Society Spe- 
cial Fund. All gifts made to the North Carolina State Art Society shall be ex- 
empt from every form of taxation including, but not by way of limitation, ad 
valorem, intangible, gift, inheritance and income taxation. (1947, c. 1097, s. 1.) 


§ 140-5.5. Appropriation contingent on gifts. — There is hereby ap- 
propriated out, of any unappropriated general fund surplus that may exist at 
June 30, 1947, the sum of one million dollars ($1,000,000.00) which appropria- 
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tion shall not be made available for expenditure until funds are available to meet 
all appropriations made for the biennium 1947-49 and until the sum of one million 
dollars ($1,000,000.00) shall have been secured through gifts and paid into the 
State treasury to the credit of the special fund “State Art Society Special Fund.” 
The appropriations contained herein and the receipts collected under the pro- 
visions of this article shall be subject to the provisions of the Executive Budget 
Cte 6194/5-c4109/,.S.<1e) 

Stated in North Carolina State Art So- 
ciety v. Bridges, 235 N. C. 125, 69 S. E. 
(2d) 1 (1952). 


140-5.6. Expenditure of funds.—After the conditions set forth in § 
140-5.5 shall have been complied with, the sum of one million dollars ($1,000,- 
000.00) appropriated in § 140-5.5 and the sum of one million dollars ($1,000,- 
000.00) in gifts paid into the State treasury for the State Art Society Special 
Fund, referred to in § 140-5.5, may be expended for the purposes set out in §§ 
140-5.1, and 140-5.2 and for all necessary expenses incidental thereto, including 
actual necessary expenses and subsistence as may be incurred in travel for the 
purpose of inspecting prospective gifts and purchases, such expenditures to be 
made only by a commission of five members to be appointed by the Governor from 
the membership of the North Carolina State Art Society, which Commission shall 
be known as the “State Art Commission.” The State Treasurer shall, with the 
approval of the Governor and Council of State, invest any unexpended moneys 
in the State Art Society Special Fund in securities authorized to be purchased 
for the sinking funds of the State of North Carolina. 

Two of the members of said Commission shall be appointed for a term of one 
year, three members shall be appointed for a term of two years, and thereafter 
the term for all members of the Commission shall be two years. Any vacancy 
arising on the Commission shall be filled by appointment by the Governor for the 
unexpired portion of the term. 

Before any purchases of works of art shall be made by the “State Art Com- 
mission”, such purchases shall be approved by the board of directors or the execu- 
tive committee of the North Carolina State Art Society. No expenses shall be 
incurred by the State Art Commission in travel for the purpose of inspecting 
works of art unless authorized or approved by the board of directors, or the exec- 
utive committee of the State Art Society. (1947, c. 1097, s. 1; 1951, c. 1168; 
eee), fet OR Me 


Editor’s Note. — The 1951 amendment 
added the third paragraph. 

The 1953 amendment rewrote the third 
paragraph. 

Appraisal of Works of Art.—The nam- 
ing, in this section as it stood before the 
1953 amendment, of the director or cura- 
tor of the National Gallery of Art in 
Washington as the person to make the 
appraisal of the works of art selected by 
the State Art Commission was directory 


only, and the person of the appraiser was 
not essential to the act, and the substitu- 
tion by competent authority of another 
person found to be an equally qualified 
art critic constituted a substantial com- 
pliance with the provision in the section 
requiring technical appraisal of the paint- 
ings selected for purchase. North Carolina 
State Art Society v. Bridges, 235 N. C. 
125, 69.5. Ee (2d) 1 (1952): 


§ 140-5.7. Expenses of Commission.—The members of the Commission 


described in § 140-5.6 shall serve without compensation, but in attending meet- 
ings of the Commission the members shall be paid such actual necessary expenses 
as may be incurred in travel and subsistence while attending such meetings not in 
excess of that allowed by the biennial appropriation act. (1947, c. 1097, s. 1.) 


§ 140-5.8. Location of art museum.—In the event of the erection of a 
State art museum under the provisions of this article, the same shall be erected in 


the city of Raleigh. (1947, c. 1097, s. 1%.) 


aye 
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ARTICLE 2. 
State Symphony Society. 


§ 140-6. Trustees for North Carolina Symphony Society.—The govy- 
erning body of the North Carolina Symphony Society, Incorporated, shall be a 
board of trustees consisting of not less than sixteen members, of which the 
Governor of the State and the Superintendent of Public Instruction shall be ex 
officio members, and four other members shall be named by the Governor. The 
remaining number of trustees shall be chosen by the members of the North Caro- 
lina Symphony Society, Incorporated, in such manner and at such times as that 
body shall determine. Of the four members first named by the Governor, two 
shall be appointed for terms of two years each and two for terms of four years 
each, and subsequent appointments shall be made for terms of four years each. 
(1943,°c, 750, Ss. 1; 25,1947, Gal049 ss 1-3.) 

Editor’s Note. — The 1947 amendment to the amendment the membership of the 
substituted “trustees” for “directors.” Prior board was limited to sixteen. 


§ 140-7. Adoption of bylaws; amendments. — The said board of 
trustees, when organized under the terms of this article, shall have authority to 
adopt bylaws for the Society and said bylaws shall thereafter be subject to change 
only by a three-fifths vote of a quorum of said board of trustees. (1943, c. 755, 
s. 3; 1947, c. 1049, s. 2.) 

Editor’s Note. — The 1947 amendment 
substituted “trustees” for “directors.” 


§ 140-8. Annual audit by State Auditor. — It shall be the duty of the 
State Auditor to make an annual audit of the accounts of the North Carolina 
Symphony Society, Incorporated, and make a report thereof to the General As- 
sembly at each of its regular sessions, and the said Society shall be under the 
patronage and the control of the State. (1943, c. 755, s. 4.) 


§ 140-9. Allocations from contingency and emergency fund; ex- 
penditures.—The Governor and Council of State are hereby authorized to al- 
lot such sums as they may deem appropriate, from the contingency and emergency 
fund, to the North Carolina Symphony Society, to aid in carrying on the activi- 
ties of the said Society. All expenditures made by said Society shall be subject 
to the provisions of G. S. 143-1 to 143-34, inclusive. (1943, c. 755, s. 5; 1955, 
c. 1309.) 

Editor’s Note. — Prior to the 1955 
amendment the allocations were limited to 
$2,000 a year. 


§ 140-10. Counties and municipalities authorized to make contri- 
butions.—The governing body of any county or incorporated municipality is 
hereby authorized and empowered to appropriate and make voluntary contribu- 
tions out of nontax funds to the North Carolina Symphony Society. (1953, c. 
12129) 
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Chapter 141. 
State Boundaries. 
Sec. Sec. 


141-5. Approval of survey. 

141-6. Eastern boundary of State; juris- 
diction over territory within lit- 
toral waters and lands under 
same. 


141-1. Governor to cause boundaries to be 
established and protected. 

141-2. Payment of expenses of establish- 
ing boundaries. 

141-3. Appointment of arbitrators. 

141-4. Disagreement of arbitrators reported 
to General Assembly. 


§ 141-1. Governor to cause boundaries to be established and pro- 
tected.—The Governor of North Carolina is hereby authorized to appoint two 
competent commissioners and a surveyor and a sufficient number of chainbearers, 
on the part of the State of North Carolina, to act with the commissioners or 
surveyors appointed or to be appointed by any of the contiguous states of Vir- 
ginia, Tennessee, South Carolina, and Georgia, to return and re-mark, by some 
permanent monuments at convenient intervals, not greater than five miles, the 
boundary lines between this State and any of the said states. 

The Governor is also authorized, whenever in his judgment it shall be deemed 
necessary to protect or establish the boundary lines between this State and any 
other state, to institute and prosecute in the name of the State of North Carolina 
any and all such actions, suits, or proceedings at law or in equity, and to direct the 
Attorney General or such other person as he may designate to conduct and 
prosecute such actions, suits, or proceedings. (1881, c. 347, s. 1; Code, s. 2289; 
Po CEA Sal | REV, Sa 000s UO BC lee Sarl aC. S, 73005) 


Line Between North Carolina and Ten- 
nessee. — Under the Acts of 1821 of the 
States of North Carolina and Tennessee 
confirming the boundary line between the 
two States “as run and marked” by the 
joint commission, when it is clearly shown 
where the line between two known points 
but a few miles apart was run and marked 
by the commission, such line must be ac- 


cepted by the courts, in a suit between pri- 
vate persons, as the true and ancient 
boundary, even though it now appears that 
a different line between such points might 
more accurately conform to a general call 
in the act of cession for ‘the extreme 
height” of a certain mountain for a distance 
of 100 miles. Stevenson v. Fain, 116 F. 147 
(1902). 


§ 141-2. Payment of expenses of establishing boundaries. — When 
the line has been re-run and re-marked as above provided between this State and 
any of the contiguous states, or such portion of said lines as shall be mutually 
agreed by the commissioners, the Governor is authorized to issue his warrant 
upon the State Treasurer for such portion of the expenses as shall fall to the 
Sharerontnisestate sa Glcol, Gc. 34/ac 2acode. s, 2290). 1889" c.475, 5. 2: Rev., 
S516 mor 67397.) 


§ 141-3. Appointment of arbitrators. — If any disagreement shall arise 
between the commissioners, the Governor of this State is hereby authorized to 
appoint arbitrators to act with similar officers to be appointed by the other states 
in the settlement of the exact boundary. (1881, c. 347, s. 3; Code, s. 2291; 1889, 
Ge DaesworuReve, Ss. DolAs Crouse 7ouG.) 


§ 141-4. Disagreement of arbitrators reported to General Assem- 
bly.—In case of any serious disagreement and inability on the part of the said 
arbitrators to agree upon said boundary, such fact shall be reported by the Gov- 
ernor to the next General Assembly for their action. (1881, c. 347, s. 4; Code, 
SEZ o 2 Loses C4/o, S24 REV es ool ss GeO. tSe/ SoU.) 
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§ 141-5. Approval of survey.—When the commissioners shall have com- 
pleted the survey, or so much as shall be necessary, they shall report the same 
to the Governor, who shall lay the same before the Council of State; and when the 
Governor and the Council of State shall have approved the same the Governor 
shall issue his proclamation, declaring said lines to be the true boundary line 
or lines, and the same shall be the true boundary line or lines between this and 
the states above referred to. (1881, c. 347, s. 5; Code, s. 2293; 1889, c. 475, s. 
SeeRevens SLO «Gioe sr/400,) 


§ 141-6. Eastern boundary of State; jurisdiction over territory 
within littoral waters and lands under same.—(a) The Constitution of the 
State of North Carolina, adopted in 1868, having provided in article I, § 31, that 
the “limits and boundaries of the State shall be and remain as they now are,” 
and the eastern limit and boundary of the State of North Carolina on the Atlantic 
seaboard having always been, since the Treaty of Peace with Great Britain in 
1783 and the Declaration of Independence of July 4th, 1776, one marine league 
eastward from the Atlantic seashore, measured from the extreme low water 
mark, the eastern boundary of the State of North Carolina is hereby declared to 
be fixed as it has always been at one marine league eastward from the seashore 
of the Atlantic Ocean bordering the State of North Carolina, measured from the 
extreme low water mark of the Atlantic Ocean seashore aforesaid. 

(b) The State of North Carolina shall continue as it always has to exercise 
jurisdiction over the territory within the littoral waters and ownership of the 
lands under the same within the boundaries of the State, subject only to the juris- 
diction of the federal government over navigation within such territorial waters. 

(c) The Governor and the Attorney General are hereby directed to take all 
such action as may be found appropriate to defend the jurisdiction of the State 
over its littoral waters and the ownership of the lands beneath the same. (1947, 
c; 1031, ss, 1-3.) 

Editor’s Note. — The reference to the section evidently should read “article I, § 
Constitution in the first sentence of this 34’ instead of “article I, § 31.” 
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Article 7. Sec. 

General Fund Bond Sinking Fund. 142-53. Merger of general fund bond 
Sec. sinking funds previously  cre- 
142-50. Title of article. ated. 

142-51. Creation of Fund. 142-54. Provisions of Sinking Fund Com- 
142-52. Amount placed in Fund. mission Act applicable. 
ARTICLE 1 


General Provisions. 


§ 142-1. How bonds executed; interest coupons attached; where 
payable; minimum amount.—All bonds or certificates of debt of the State, 
hereafter to be issued as originals, or as substitutes for such as may be surrendered 
for transfer, by virtue of any act now or to be hereafter passed, shall be signed by 
the Governor, and countersigned by the State Treasurer, and sealed with the great 
seal of the State, and shall be made payable to bearer unless registered as herein- 
after provided; and the principal shall be. made payable by the State at a day 
named in the bond or certificate. Interest coupons shall be attached to the bonds 
or certificates unless they be bonds or certificates registered as to both principal 
and interest, and the bonds, certificates and coupons shall be made payable either 
at a bank in the city of New York to be designated by the State Treasurer, or 
at the office of the State Treasurer in Raleigh, as may be designated by the 
Treasurer, or shall be made payable at the option of the holder, either at such 
bank in New York or at the office of the State Treasurer: Provided, that no 
original bond or certificate of debt of the State shall be sold for a sum less than 
par value; nor shall any such bond or certificate, issuing in lieu of a transferred 
bond or certificate, be payable elsewhere than may be the original, except by the 
consent of the holder it may be made payable at the State treasury. (1848, c. 89, 
Se.22 5 °1652 6.92 1852;.c¢ 10, s102 RG ch 9o0 6 34 Code ss 3505 ame 
Sap 0Z20 Cassese /40Le Pa oesseal OZ 1G 66 ass ieeze) 

Cited in Galloway v. Jenkins, 63 N. C. 
147 (1869). 


§ 142-2. Title of act and year of enactment recited in bonds.—In 
every bond or certificate of debt issued by the State, and in the body thereof, shall 
be set forth the title of the act, with the year of its enactment, under the authority 
of which the same may be issued; or reference shall be made thereto by the num- 
ber of the chapter, and the year of the legislative session. (1850, c. 90, s. 6; R. C., 
C#O0 75. Ove Code, cs S000, sey me wn 25 Cron nome 0 2a) 


§ 142-3. Record of bonds kept by State Treasurer.—The State Treas- 
urer shall enter in a book to be kept for that purpose a memorandum of every bond 
or certificate of debt of the State, issued or to be issued under any act whatever, 
together with the numbers, dates of issue, when and where payable, at what 


premium, and to whom the same may have been sold or issued. (1852, c. 10, s. 
ZR, C., ¢. 90,48, 45 Codé 2623504 Kev 6 021 Cs eran A405) 


§ 142-4. Books for registration and transfer.—The State Treasurer 
shall keep in his office a register or registers for the registration and transfer of all 
bonds and certificates of the State heretofore or hereafter issued, in which he may 
register any bond or certificate at the time of its issue or at the request of the 
holder. When any bond or certificate shall have been registered as hereinafter 
provided, the State Treasurer shall enter in a manner to be of easy and ready 
reference, a description of said bond, or certificates giving the number, series, 
date of issue, denomination, by whom signed, and such other data as may be 
necessary for the ready identification thereof, together with the name of the 
person in whose name the same is then to be registered and whether in his indi- 
vidual capacity or in a fiduciary relation, and if the latter, for whose benefit the 
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Samentssto be revistereds (loto.ec, 07,18. 5; Soc oos: 4° L652, 1b: RaC; 
Cpe me eC Ode ese Jo0cE ae. se 010s Cita ope? 7404 cer ess, 192 1,1 c. 
66;8.03%) 


§ 142-5. Registration as to principal.—Upon the presentation at the 
office of the State Treasurer of any bond or certificate that has heretofore been or 
may hereafter be issued by the State, or upon the first issuance of any bond or cer- 
tificate, the same may be registered as to principal in the name of the holder upon 
such register, such registration to be noted on the reverse of the bond or certificate 
by the State Treasurer. The principal of any bond or certificate so registered shall 
be payable only to the registered payee or his legal representative, and such bond 
or certificate shall be transferable to another holder or back to bearer only upon 
presentation to the State Treasurer with a written assignment acknowledged or 
approved in a form satisfactory to the Treasurer. The name of the registered 
assignee shall be written in said register and upon any bond or certificate so trans- 
ferred. A bond or certificate so transferred to bearer shall be subject to future 
registration and transier as before., (1883, c’ 25; Code, s. 3568; 1887, c. 287; 
ee e020 © 51.46) tO daetee Oess. 1921 Cc, 60, 5, 4.) 


§ 142-6. Registration as to principal and interest.—If, upon the reg- 
istration of any such bond or certificate, or at any time thereafter, the coupons 
thereto attached, evidencing all interest to be paid thereon to the date of maturity, 
shall be surrendered, such coupons shall be canceled by the Treasurer, and he 
shall sign a statement endorsed upon such bond or certificate of the cancellation 
of all unmatured coupons and of the fact that such bond has been converted into 
a fully registered bond, and shall make like entry in the said register. Thereafter 
the interest evidenced by such canceled coupons shall be paid at the times pro- 
vided therein, to the registered owner or his legal representatives, in New York 
exchange, mailed to his address, unless he shall have requested the State Treas- 
urer to pay such interest in funds current at the State capital, which request shall 
benentered in the said register. (1856, ¢c. 16; 1883, c. 25, s. 2; Code, s. 3569; 
Doe pew) el: Rey aS O02 60 Bone sm/400 ax. ess 1921) <c. 66, S, 5°) 


§ 142-7. No charge for registration.—There shall be no charge for the 
registration of any bond or certificate whether registered at the time of issuance 
thereof or subsequently registered, and no charge for the transfer of registered 
bonds and certificates shall be made. (1887, c. 287, ss. 4, 5; Rev., s. 5027; C. S., 
sg /407: Ex. Sess. 1921, c. 66, s. 6; 1925, c, 49.) 


§ 142-8. Application of §§ 142-1 to 142-9.—Sections 142-1 to 142-9, 
both inclusive, as amended by chapter 66 of the Public Laws of the extra session 
of 1921, shall be applicable to all bonds or certificates of the State heretofore is- 
sued and now outstanding, and to all bonds or certificates of the State that may 
hereafter be issued in accordance with any law now in force or hereafter to be 
Ciactedta Code, 6405/0) 4180/5 Ce 2O/ mom New eo D026 fC a ores. 6/408", Ex. 
esos 21a. 00,.5.. 7.) 


§ 142-9. Duties performed by other officers.—If the Council of State 
shall at any time find that either the Governor or the State Treasurer is unable 
by reason of absence, disability, or otherwise, to sign any bonds or certificates, the 
Lieutenant-Governor may sign the same in lieu of the Governor, and they may be 
signed in lieu of the Treasurer by any member of the Council of State designated 
Pye it 86445)'c) 245) Code, 835677 4Rev,, s3150245C.S.;.s, /409; Ex. Sess. 
1921, c. 66, s. 8.) 


§ 142-10. Chief clerk may issue when Treasurer unable to act.— 
Whenever it shall appear by formal finding of the Governor and Council of State, 
within seven days before any bonds or notes of the State or any interest thereon 
shall fall due, that it is advisable to issue notice of the State to provide for the 
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renewal or payment of such bonds, notes or interest and that the State Treasurer 
is unable for any reason to negotiate or to issue such notes, it shall be the duty of 
the chief clerk of the State treasury, if the issuance of such notice shall have been 
authorized by law, upon certification to him of such finding, and in the name of 
the State Treasurer, to make all necessary negotiations and to sign and deliver 
ioe ae for value and to attach thereto the seal of the State Treasurer. (1927, 
eis 


§ 142-11. When bonds deemed duly executed.—State Bonds duly au- 
thorized by law and approved by the Governor and Council of State shall be re- 
garded as duly executed by proper officers if signed and sealed while in office by 
the officer or officers then authorized to sign and seal the same, notwithstanding 
one or more of such officers shall not be in office at the time of actual delivery of 
suchebonds.) (1925 Mc-az..) 


§ 142-12. State bonds exempt from taxation.—The original bonds or 
certificates of debt of the State, which have been issued since the first day of Jan- 
uary, one thousand eight hundred and fifty-three, or which may hereafter be is- 
sued under the authority of any act whatever, as likewise the bonds and certifi- 
cates substituted for such original bonds and certificates, shall be, they and the 
interest accruing thereon, exempt irom ‘taxation. (1852, ¢..10) sop4 shoes 


O0j-s) SeeCode ks F35OSr eRevn1 ss 022) Ome nsn 7 4109 


142-13. List of surrendered bonds kept; bonds and coupons de- 
stroyed.—The Treasurer shall provide a substantially bound book for the pur- 
pose, in which he shall make a correct descriptive list of all bonds of the State 
surrendered, which list shall embrace the number, date and amount of each, and 
the purpose for which the same was issued, when this can be ascertained; and 
after such list shall be made, such surrendered bonds, being ascertained to be pres- 
ent, shall be consumed by fire in the presence of the Governor, the Treasurer, the 
Auditor, the Attorney General, the Secretary of State and Superintendent of Pub- 
lic Instruction, who shall each certify under his hand respectively in such book 
that he saw such described bonds so consumed and destroyed. The Treasurer 
shall also provide a certificate setting forth the amount and kind of coupons which 
have been paid in the past year or biennium, which said coupons shall be con- 
sumed by fire in the same way and manner as is provided for the cremation of 
bonds’ referred to herein. (1879, ¢ 98, s. 8; Code,-s. 3578; Rev., s.5035:5Cm oe 
Ss. 7 4155 1041 ic. 25a) 

Editor’s Note. — The 1941 amendment list contain the names of the persons sur- 
substituted ‘descriptive’ for “description” rendering the bonds, and added the pro- 
in line three, deleted a provision that the vision relating to coupons. 


§ 142-14. Issuance of temporary bonds.—Whenever the State Treas- 
urer shall be authorized by law to issue bonds or notes of the State, and all acts, 
conditions and things required by law to happen, exist and be performed, before 
the delivery thereof for value, shall have happened, shall exist and shall have 
been performed, except the printing, lithographing or engraving of the definitive 
bonds or notes authorized and the execution thereof, the State Treasurer is au- 
thorized, by and with the consent of the Governor and Council of State, to issue 
and deliver for value temporary bonds or notes, with or without coupons, which 
may be printed or lithographed in any denomination or denominations which may 
be a multiple of one thousand dollars, and shall be signed and sealed as shall be 
provided for the signing and sealing of such definitive bonds or notes, and shall 
be substantially of the tenor of such definitive bonds or notes except as herein 
otherwise provided and except that such temporary bonds or notes shall contain 
such provisions as the Treasurer may elect as to the conditions of payment of the 
semiannual interest thereon. Every such temporary bond or note shall bear upon 
its face the words ‘““I'emporary Bond (or Note) Exchangeable for Definitive 
Bond.” Upon the completion and execution of the definitive bonds or notes, such 
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temporary bonds or notes shall be exchangeable without charge therefor to the 
holder of such temporary bonds or notes for definitive bonds or notes of an equal 
amount of principal. Such exchange shall be made by the Treasurer or by a bank 
or trust company in North Carolina or elsewhere appointed by him as agent which 
shall have a capital and surplus of not less than the amount of the definitive bonds 
or notes to be so exchanged, and in making such exchange the Treasurer shall 
detach from the definitive bonds or notes all coupons which represent interest 
theretofore paid upon the temporary bonds or notes to be exchanged therefor, and 
shall cancel all such coupons; and upon such exchange such temporary bonds or 
notes and the coupons attached thereto, if any, shall be forthwith canceled by the 
Treasurer of such agent. Until so exchanged, temporary bonds and notes issued 
under the authority hereof shall in all respects be entitled to all the rights and 
privileges of the definitive securities. (1925, c. 43.) 


§ 142-15. Reimbursement of Treasurer for interest. — Whenever it 
shall become necessary for the State Treasurer to borrow money to provide the 
maintenance fund for any State institution, the said Treasurer is authorized to 
deduct from the sum appropriated for maintenance of said institution the 
amount of interest the Treasurer shall have to pay for the use of said fund. This 
section shall apply to all future laws creating a maintenance fund for any State 
institution, unless said laws shall specifically state otherwise. (1923, c. 210; C. 


S., s. 7466(a).) 


ARTICLE 2. 
Borrowing Money in Emergencies and in Anticipation of Collection of Taxes. 


§ 142-16. Governor and Council of State may borrow on note.—The 
Governor and Council of State may authorize and empower the State Treas- 
urer in the intervals between sessions of the General Assembly, to borrow money 
on short term notes to meet any emergency arising from the destruction of the 
State’s property, whether used by department or institution, or from some unfore- 
seen calamity not amounting to its destruction. (1927, c. 49, s. 1.) 


§ 142-17. Recital of facts entered on minutes; directions to Treas- 
urer; limit of amount.—The Council of State, when such emergency arises 
during such interval, shall recite upon its minutes the facts out of which it does 
arise, and thereupon direct the State Treasurer to borrow from time to time 
money needed to meet such emergency or calamity, not exceeding, however in the 
whole, five hundred thousand ($500,000) dollars in the aggregate in the period 
between the adjournment of the present session of the General Assembly and the 
convening of the General Assembly in regular session in one thousand nine hun- 
dred and twenty-nine and not exceeding five hundred thousand ($500,000) dol- 
lars in the aggregate in any succeeding interval between regular sessions of the 
General Assembly, and to execute in behalf of the State of North Carolina notes 
for said money so borrowed to run not exceeding two years, and to bear interest 
not exceeding five per cent per annum, payable semiannually. Said notes shall 
be in such forms as the State Treasurer may determine, and the obligations for 
the interest thereupon after maturity shall be receivable in payment of taxes, 
debts, dues, licenses, fines and demands due the State of any kind whatsoever. 
The said notes shall be exempt from all State, county and municipal taxation or 
assessment, direct or indirect, general or special, whether imposed for the pur- 
pose of general revenue or otherwise, and the interest thereon shall not be sub- 
ject to taxation as for income, nor shall said notes be subject to taxation when 
constituting a part of the surplus of any bank, trust company, or other corpora- 
HOU O27 40.6..2, 


§ 142-18. Report to General Assembly.—At each, the next regular or 
extra session of the General Assembly, the Governor and Council of State shall 
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report to it the proceedings of the Governor and Council of State in borrowing 
money under this article, setting out fully the facts upon which they held that the 
emergency existed which authorized such borrowing. (1927, c. 49, s. 3.) 


§ 142-19. Power given to Director of Budget to authorize State 
Treasurer to borrow money.—The Director of the Budget by and with the 
consent of the Governor and Council of State shall have authority to authorize 
and direct the State Treasurer to borrow, in the name of the State and pledge the 
credit of the State for the payment thereof, in anticipation of the collection of 
taxes, such sums as may be necessary to make the payment on appropriations to 
the various institutions, departments and agencies of the State as even as possible 
so as to preserve the best interest of the State in the conduct of the various insti- 
tutions, departments and agencies of the State during each fiscal year. (1927, 
Cal 95s) 


ARTICLE 3. 
Refunding. Bonds. 


§ 142-20. Title of article.—This article shall be known and may be cited 
as the “State Refunding Bond Act.” (1935, c. 445, s. 1.) 


§ 142-21. Refunding bonds authorized for State.—The State Treas- 
urer is hereby authorized, by and with the consent of the Governor and Council 
of State, to issue at any one time or from time to time bonds of the State for the 
purpose of refunding any or all bonds of the State then outstanding, but no such 
refunding bonds shall be issued except when such refunding may be accomplished 
at a saving to the State of North Carolina by securing a lower rate of interest 
than the interest rate on the bonds to be refunded. (1935, c. 445, s. 2.) 


§ 142-22. Date and rate of interest; maturity.—Such refunding bonds 
shall bear such date or dates and such rate or rates of interest, not exceeding six 
per cent per annum, payable semiannually, and shall mature at such time or times, 
not more than forty years from date, as may be fixed by the Governor and Coun- 


CilGtestate.. (1935. cas 5 as43)) 


§ 142-23. Execution; interest coupons; registration; form and de- 
nomination.—Such refunding bonds shall be signed by the Governor and the 
State Treasurer, and sealed with the great seal of the State, and shall carry in- 
terest coupons which shall bear the signature of the State Treasurer, or a facsimile 
thereof, and such bonds shall be subject to registration as is now or may here- 
after be provided by law for State bonds, and the form and denomination thereof 
shall be such as the State Treasurer may determine in conformity with this article. 


(1935, c. 445, s. 4.) 


§ 142-24. Sale of bonds.—Subject to determination by the Governor and 
Council of State as to the manner in which such bonds shall be offered for sale, 
whether by publishing notices in certain newspapers and financial journals or by 
mailing notices or by inviting bids by correspondence or otherwise, the State 
Treasurer is authorized to sell such bonds at one time or from time to time at the 
best price obtainable, but in no case for less than par and accrued interest. (1935, 


c. 445, s. 5.) 


§ 142-25. Proceeds directed to separate fund; use limited. — The 
proceeds of such bonds shall be placed by the State Treasurer in a separate fund 
and used solely for the purpose specified in § 142-21. (1935, c. 445, s. 6.) 


§ 142-26. State’s credit and taxing power pledged.—The full faith, 
credit and taxing power of the State are hereby pledged for the payment of the 
principal and interest of the bonds herein authorized. (1935, c. 445, s. 7.) 
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§ 142-27. Coupons receivable for debts due State.—The coupons of 
said bonds after maturity shall be receivable in payment of all taxes, debts, dues, 
licenses, fines and demands due the State of any kind whatsoever. (1935, c. 445, 
So.) 


§ 142-28. Exemption from taxation.—All of such bonds and coupons 
shall be exempt from all State, county and municipal taxation or assessments, 
direct or indirect, general or special, whether imposed for the purpose of general 
revenue or otherwise, and the interest on such bonds shall not be subject to taxa- 
tion as for income, nor shall such bonds or coupons be subject to taxation when 
constituting a part of the surplus of any bank, trust company, or other corpora- 


tion. (1935, c. 445, s. 9.) 


§ 142-29. Investment in bonds made lawful for fiduciaries.—lIt shall 
be lawful for all executors, administrators, guardians and fiduciaries generally, 
and all sinking fund commissions, to invest any moneys in their hands in such 


bonds. (1935, c. 445, s. 10.) 


ARTICLE 4. 
Sinking Fund Commission. 


§ 142-30. Title of article.—This article shall be known as ‘“The Sinking 
Fund Commission Act.” (1925;%c762, si-1.) 


§ 142-31. Creation; duties.—A State Sinking Fund Commission is here- 
by created, the members of which shall be the Governor, State Treasurer and 
Auditor, who shall serve without additional compensation. It shall be the duty 
of the Commission to see that the provisions of all sinking fund laws are com- 
plied with and to provide for the custody, investment and application of all sinking 
funds. The Commission and its members may call upon the Attorney General 
for legal advice as to their duties, powers and responsibilities hereunder. (1925, 
GmO2 s.82) 


§ 142-32. To adopt rules; organization.—The Commission shall adopt 
rules for its organization and government and the conduct of its affairs. Its 
chairman shall be the Governor and its secretary the Auditor. All clerks and 
employees in the office of the Governor, Auditor and Treasurer may be called 
upon to assist the Commission. (1925, c. 62, s. 3.) 


§ 142-33. Treasurer of Commission; liability.—The State Treasurer 
shall be ex officio treasurer of the Commission and the custodian of the sinking 
fund and the investments thereof. He and the sureties upon his official bond as 
State Treasurer shall be liable for any breach of faithful performance of his 
duties under this article as well as his duties as State Treasurer, and his official 
bond shall be made to comply with this requirement. (1925, c. 62, s. 4.) 


§ 142-34. Investment of sinking funds.—Moneys in the sinking funds 
herein shall not be loaned to any department of the State, but shall be invested by 
the Commission in: 

(1) Bonds of the United States or bonds or securities fully guaranteed both 
as to principal and interest by the United States. 

(2) Bonds or notes of the State of North Carolina, and in the obligations 
of any quasi-public corporation in which the State of North Carolina 
owns not less than fifty-one per cent of its capital stock. 

(3) Bonds of any other state whose full faith and credit are pledged to 
the payment of the principal and interest thereof. 

(4) Bonds of any county in North Carolina, any city or town in North 
Carolina and any school district in North Carolina, provided such 
bonds are general obligations of the subdivision or municipality is- 
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suing the same and provided that there is no limitation of the rate 
of taxation for the payment of principal and interest of the bonds. 
(1925 5-62 62,08) S301931) soul 5 ALOS be ch l46 2 R137 CSc 


Ciel /ac) 1) 
Cross Reference. — As to investment in added the last clause to subdivision (2), and 
bonds guaranteed by the United States, the 1941 amendment made subdivision (1) 
see § 53-44, applicable to securities guaranteed by the 


Editor’s Note. — The 1935 amendment United States. 


§ 142-35. Purchase of securities.—No such securities shall be purchased 
at more than the market price thereof, nor sold at less than the market price 
thereof. No securities shall be purchased except bonds of the United States, or 
bonds or securities fully guaranteed both as to principal and interest by the 
United States, or bonds or notes of the State of North Carolina, unless the 
vendor shall deliver with the securities an opinion of an attorney at law, believed 
by the Commission to be competent and to be recognized by investment dealers as 
an authority upon the law of public securities, to the effect that the securities pur- 
chased are valid and binding obligations of the issuing governmental agency or 
unit, unless the Commission shall be satisfied that such opinion can be readily 
obtained when required, it being the intention of this requirement to assure the 
Commission that such securities are valid and that they will not be unsalable by 
the Commission because of doubts as to the validity thereof. The Commission 
is empowered to appoint one or more of its members for the purpose of making 
purchases and ‘salesvofesecurities.. (1925,"c802,"5)16;, 194 ey cisi7)) 

Editor’s Note. — The 1941 amendment 
rewrote this section. 


§ 142-36. Interest of securities held as part of sinking fund.—The 
interest and revenues received upon securities held for any sinking fund and any 
profit made on the resale thereof shall become and be a part of such sinking fund. 
Bonds and notes of the State of North Carolina purchased for any sinking fund 
shall not be canceled before maturity, but shall be kept alive, and the interest and 
principal thereof shall be paid into the sinking fund for which the same are held. 


(1925) COZ. aso) 


§ 142-37. Registration of securities; custody thereof.—Where prac- 
ticable, securities purchased for sinking funds shall be registered as to the princi- 
pal thereof in the name of “The State of North Carolina for the sinking fund for” 
(here briefly identify the sinking fund) and may be released from such registra- 
tion by the signature of the State Treasurer, but the Treasurer shall not make 
such release unless and until the securities to be so released shall have been sold 
by the Commission or until the Commission shall have ordered such release. The 
Treasurer may in his discretion keep all securities purchased for sinking funds in 
the vault in the revenue building or rent safety deposit boxes in responsible banks. 
C1925;°C. 02; Su Ors acmiogs) 

Editor’s Note. — The 1947 amendment 
rewrote the second sentence. 


§ 142-38. Expenses of Commission. — The necessary expense of the 
Commission for the rental of a safety deposit box, publication of advertisements, 
postage, insurance upon securities in transit, etc., not exceeding one-twentieth 
of one per cent of the amount in all sinking funds at the end of any fiscal year, 
shall be a charge upon the general fund. (1925, c. 62, s. 9.) 


§ 142-39. Report of Commission.—The Commission shall make a report 
in writing to the General Assembly not later than the tenth day of each regular 
and extraordinary session thereof, stating the nature and amount of all receipts 
and disbursements of each sinking fund since the last preceding report, and the 
amount contained in each fund, and giving an itemized statement of all invest- 
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‘ments of each fund as to name of security, purpose of issuance, date of maturity 
and interest rate, which report shall be spread upon the journals of the Senate 
and House of Representatives. (1925, c. 62, s. 10.) 


§ 142-40. Embezzlement by member of Commission.—If any member 
of the Commission shall embezzle or otherwise willfully and corruptly use or 
misapply any funds or securities in any sinking fund for any purpose other than 
that for which the same are held, such member shall be guilty of a felony, and 
shall be fined not more than ten thousand dollars, or imprisoned in the State’s 
Prison not more than twenty years, or both, at the discretion of the court. (1925, 
crores. LI ;) 


§ 142-41. False entry by secretary or treasurer.—lIf the secretary or 
treasurer of the Commission shall wittingly or falsely make, or cause to be made, 
any false entry or charge in any book kept by him as such officer, or shall wittingly 
or falsely form, or cause to be formed, any statement of the condition of any sink- 
ing fund, or any statement required by this article to be made, with intent in any 
of said instances to defraud the State, or any person or persons, such secretary 
or treasurer, as the case may be, shall be guilty of a misdemeanor and fined at the 
discretion of the court not exceeding three thousand dollars, and imprisoned for 
noprexceeding three yearsa( 10250 62,15. 112.) 


§ 142-42. Interest of member in securities; removal.—lIf any mem- 
ber of the Commission shall have any pecuniary interest, either directly or in- 
-directly, proximately or remotely, in any securities purchased or sold by the 
Commission, or shall act as agent for any investor or dealer for any securities 
to be purchased or sold by the Commission, or shall receive directly or indirectly 
any gift, emolument, reward, or promise of reward for his influence in recom- 
mending or procuring any such purchase or sale, he shall forthwith be removed 
from his position, and shall upon conviction be guilty of a misdemeanor, and 
fined not less than fifty dollars nor more than five hundred dollars, and be im- 
prisoned, in the discretion of the court. (1925, c. 62, s. 13.) 


§ 142-43. Report of sufficiency of sinking fund.—When the funds or 
securities in any sinking fund shall be found by the Sinking Fund Commission to 
be sufficient with interest accretions reasonably to be expected for the retirement 
at maturity of all bonds for which such sinking fund is held, and when the Com- 
mission shall file a statement of such finding in the office of the Auditor and in 
the office of the State Treasurer, further payments into such sinking fund shall 
be suspended and shall not again be made unless such fund should thereafter be- 
come insufficient for any reason. (1925, c. 62, s. 18.) 


ARTICLE J: 
Sinking Funds for Highway Bonds. 


§ 142-44. Highway bonds; annual payments.—For the retirement of 
the principal of nineteen million five hundred thousand dollars highway serial 
bonds heretofore issued under chapter two, Public Laws of 1921, regular session, 
a sinking fund is created, into which fund the State Treasurer shall pay during 
the fiscal year ending June 30, 1924, from any funds not heretofore pledged or 
appropriated, the sum of one hundred thousand dollars. (1923, c. 188, s. 2; C. S., 
Ses72(s)eelO25,c, 625s15)) 

Cross References.—As to transfer of under § 142-50. 
sinking fund created by this section to gen- Editor’s Note. — The 1925 amendment 
eral fund bond sinking funds, see § 142-53. substituted the words “fiscal year ending 
As to repeal of this article insofar as it con- June 30, 1924” for the word “year.” 
flicts with article 7 of this chapter, see note 


a8, 
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§ 142-45. Highway bonds not issued; annual payments.—For the re- 
tirement of the principal of bonds issued for highway purposes, chapter two, 
Public Laws of 1921, regular session, over and above the nineteen million five 
hundred thousand dollars heretofore issued, a sinking fund is hereby created into 
which fund the State Treasurer shall pay during the fiscal year ending June 30, 
1924, from any funds not heretofore pledged or appropriated, the sum of four 
hundred thousand dollars: (1923, c7 188.5. 35 CC. S3*s) 7472(¢) = 1925cmez 
Saw) 

Editor’s Note. — The 1925 amendment 
substituted the words “fiscal year ending 
June 30, 1924” for the word “year.” 


§ 142-46. Source of funds.—All of the highway bond sinking fund pay- 
ments to be made under §§ 142-44 and 142-45, aggregating five hundred thousand 
dollars ($500,000) annually, shall be made from the revenues collected under the 
provisions of said chapter two, Public Laws of 1921, if such revenues are suff- 
cient therefor after setting aside therefrom the moneys provided by said chapter 
two for the maintenance of the State Highway Commission and the expenses of 
collecting highway revenues, and after setting aside moneys necessary for the 
payment of maturing principal of and interest upon highway bonds of the State: 
Provided, however, that no holder of any highway bonds of the State shall be 
prejudiced by this amendment or by any act amendatory of this section passed 
subsequent to the issuance of such bonds, and any such bondholder shall be en- 
titled to all rights to which he would be entitled if no such amendment had been 
made, (1923, "cy 188)'s843'Ce S61 7472 (11) 3 1925 9er45, Ss. 4 a1925 CS aaroeae 

Editor’s Note.—By virtue of G. S. 136- substituted for “State Highway and Public 
1.1, “State Highway Commission” has been Works Commission.” 


ARTICLE 5A. 


Exchange and Cancellation of Bonds Held in Sinking Funds; 
Investment of Moneys. 


§ 142-47. Exchange of securities.—The State Sinking Fund Commis- 
sion is hereby authorized to exchange any bonds of the State which shall at any 
time be held as an investment of moneys in any sinking fund under its control 
for like principal amounts of bonds of the State which shall then be held as an 
investment of moneys in any other sinking fund under its control, and in each 
such exchange each such sinking fund shall be charged with the market value of 
the bonds received by it, plus the accrued interest thereon, and shall be credited 
with the market value of the bonds exchanged therefor, plus the accrued interest 
thereon. Any difference in the amounts of such charges and such credits shall be 
adjusted by making the appropriate transfer of moneys from one sinking fund 
to the other sinking fund. The market value of each bond so exchanged shall be 
determined by the Commission, and such determination shall be based, as far as 
practicable, upon the current offering prices of bankers and dealers, taking into 
account the interest rates borne by the bonds and their maturities. (1943, c. 


Bite tl) 


§ 142-48. Investment of sinking funds. — The State Sinking Fund 
Commission shall invest the moneys in the sinking funds created by §§ 142-44 
and 142-45 in highway bonds of the State unless the Commission shall determine 
that it would be more practicable, at the time of such investment, to invest such 


moneys in other bonds of the State or in other securities eligible for such in- 
westmnent (1745 0c. 32 1,.sa21)) 


§ 142-49. Cancellation of highway bonds in sinking funds; in- 
crease of payments to funds.—lIf requested so to do by the Governor and 
Council of State, the State Sinking Fund Commission may at any time cancel 
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any highway bonds of the State which are held in the sinking fund created by $ 
142-44 and which are a part of the bonds for the payment of which said sinking 
fund was so created, and to cancel any highway bonds of the State which are held 
in the sinking fund created by § 142-45 and which are a part of the bonds for the 
payment of which said sinking fund was so created. 

Upon the cancellation of any highway bonds of the State which are held in the 
sinking fund created by § 142-44, as hereinabove provided, the annual payment 
to be made into said sinking fund in each year after such cancellation shall be in- 
creased from one hundred thousand dollars to one hundred and fifty thousand 
dollars. Upon the cancellation of any highway bonds of the State which are held 
in the sinking fund created by $ 142-45, as hereinabove provided, the annual 
payment to be made into said sinking fund in each year after such cancellation 
shall be increased from four hundred thousand dollars to six hundred thousand 
doularsmm( 19435 c321¥ ssias-o5) 

Cross Reference.—For list of highway 
bond acts, see chapter 136, art. 8. 


ARTICLE 6. 
Citations to Bond and Note Acts. 


1. Bonds to fund bonds issued pursuant to any act of the General Assembly 
passed prior to May 20, 1861, exclusive of bonds issued for the construction of 
the North Carolina Railroad; bonds issued pursuant to 1865, c. 3; bonds issued 
pursuant to 1867, c. 56; bonds issued pursuant to an act ratified March 10, 1866, 
entitled “An Act to Provide for the Payment of the State Debt Contracted before 
the War;” bonds issued pursuant to an act ratified August 10, 1868, entitled 
“An Act to Provide for Funding the Matured Interest on the Public Debt;” or 
any registered certificates belonging to the Board of Education pursuant to an 
act of the General Assembly of 1867. Consolidated Statutes, ss. 7411-7414, 7416- 
Vo jeeale/oece ans. bs LOO ern Zorn O00 Mc 1099 1913.2 131 1919) ce 314. 


2. Bonds for the care of the insane, and to pay the deficit in the account of the 
State Hospital at Morganton. Consolidated Statutes, ss. 7433-7436; 1909, c. 
a 10: 


3. Bonds for payment of State bonds issued pursuant to 1903, c. 750 and 1905, 
c. 543, and to pay the holders of bonds of the issue upon which the South Dakota 
judgment was rendered. Consolidated Statutes, ss. 7440-7444; 1909, c. 718; 
LOLS G: 73. 


4. Bonds for State building. Consolidated Statutes, ss. 7437-7439; 1911, c. 66. 

5. Bonds to relieve the deficit of the State treasury and to improve the new 
State building. Consolidated Statutes, ss. 7448-7452; 1913, c. 102. 

6. Bonds for central heating plant. Consolidated Statutes, ss. 7445-7447; 1913, 
c. 143. 

7. Bonds for construction and improvement of Caswell Training School at 
Kinston. Consolidated Statutes, ss. 5905-5912; 1911, c. 89, ss. 9, 10, 11; 1917, 
c. 269. 

8. Bonds for permanently enlarging the State’s educational and charitable in- 
stitutions. Consolidated Statutes, ss. 7459-7463; 1917, c. 154; Joint Resolution 
Nov 4071917 1919) c.. 44; 1919 %¢ 314, 

9. Bonds for payment of North Carolina railroad bonds. Consolidated Stat- 
MbeSeSs i /455-/405- 1919" cil eI OO calle 

10. Notes in anticipation of the sale of bonds for permanent enlargement of 
certain State institutions. Consolidated Statutes, ss. 7464-7466, 7467-7472; 1919, 
SE AYA 

11. Bonds to pay the notes authorized by 1921, c. 43. Consolidated Statutes, 
ss. 7472(z)-7472 (ii) ; 1921, c. 107. 
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12. Bonds for permanent enlargement and improvement of educational and 
charitable institutions. Consolidated Statutes, ss. 7472(a)-7472(i) ; 1921, c. 165; 
EexSessrO21 cn G2: . 

13. Special building fund bonds issued for the purpose of providing a special 
building fund to be loaned to county boards of education. 1921, c. 147. 

14. Special building fund bonds issued for the purpose of providing a special 
building fund to be loaned to the county boards of education. Consolidated 
Statutes, ss. 5688-5694; 1923, c. 136, ss. 278-284; 1925, c. 201. 

15. Bonds for permanent enlargement and improvement of educational and 
charitable institutions. Consolidated Statutes, ss. 7472(j)-7472(q); 1923, cc. 
162; 1642°1925,"e.192*" 1927 Gi 147-1929) ¢_ 295% 19357 € 459 WIS aces oe 
1037 GPO 92.4 Ex, Sess. 1935 eet: 


16. Notes to balance the revenues and disbursements of the general fund at the 
close of the fiscal year of 1925. 1925) c) 112. 

17. Notes for funding prison debt. 1925, c. 132. 

18. Special building fund bonds issued for the purpose of providing a special 
building fund to be loaned to county boards of education. 1927, c. 199. 

19. Bonds for Industrial Farm Colony for Women. 1927, c. 219, ss. 14-243. 
19SEC MZS. 


20. Bonds to acquire and develop State prison farm. 1927, c. 152; 1931, c. 110. 
21. Bonds for payment of notes and obligations issued pursuant to 1927, c. 49. 
LOS Ipicwco. ; 


22. Notes to balance the revenues and disbursements of the general fund at 
the close of the fiscal year of 1931, and to place the fiscal operations of the State 
for the biennium 1931-1933 upon a budgetary basis. 1931, c. 371, s. 2. 

23. wPUndine Bonde ct O11 933 mt 935.0en 00: 

24. Bonds for N. C. State'stadium. 1933, c. 291; 1935, c. 62. 

25. Notes to pay appropriations for 1935 and 1937. 1935, c. 129. 

26. Notes for the purchase, by the State Textbook Purchase and Rental Com- 
mission, of textbooks and supplies for the pupils of the public schools of the State. 
LOSS sCeAZ2 Ts .20: 


27. Special building fund bonds issued for the purpose of providing a special: 

building fund to be loaned to the county boards of education. 1935, c. 201, ss. 1-8. 

28. Bonds for the purchase, by the State Textbook Commission, of textbooks 

and supplies for the pupils of the public schools of the State. 1937, c. 169, ss. 7-10. 

es Bonds to reimburse for emergency advances. 1937, c. 193 (biennium 1937- 
De 


30. Board of health bonds for revenue producing undertakings. 1937, c. 324. 

31. New state office building bonds. 1937, c. 364. 

oe Notes to pay appropriations for the biennium ending June 30, 1941. 1939,. 
Cre 7e 

33. Validation of proceedings of the University of North Carolina relating to- 
the issuance and payment of certain revenue bonds of the University authorized: 
Dye 355747991936; "er2 rand) 19372, oZom oor aC mzeo, 

34, North Carolina State College Athletic Stadium Loan Act. 1939, c. 399. 

35. Bonds for the construction of an Eastern North Carolina Sanatorium for~ 
the Treatment of Tuberculosis. 1939, ¢ 325, ss. 7, 8,°9* 1941, \c#86csn 2 

36. Bonds to reimburse the State treasury for advances made therefrom for~ 
perce improvements at certain State institutions and for purchasing books.. 

Biss (67 

pene Notes to pay appropriations for biennium ending June 30, 1943. 1941, c. 

38. Bonds to reimburse funds for emergency advances. 1941, c. 81. 

39. Bonds for improvements at North Carolina State College of Agriculture 
and Engineering. 1941, c. 94. 
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40. Bonds to refund the outstanding athletic stadium bonds issued by the 
North Carolina State College of Agriculture and Engineering of the University 
of North Carolina, and bonds for the liquidation of the outstanding indebtedness 
of the athletic department of said institution. 1941, c. 169. See also c. 240. 

41. Bonds or notes for the protection of the State’s interest in the Atlantic and 
North Carolina Railroad. 1941, c. 170. 

42. Bonds and notes for construction of a building and improvements at North 
Carolina State College of Agriculture and Engineering. 1941, c. 240. 


43. Notes to pay appropriations for biennium ending June 30, 1945. 
SAN 


44. Bonds for loan to Atlantic and North Carolina Railroad for rehabilitation 
of properties. 1943, c. 412. 


45. Bonds for loan to Atlantic and North Carolina Railroad for refunding cer- 
tain indebtedness. 1943, c. 443. 


46. State Ports Bond Act of 1949. 1949, c. 820. 

47. School plant construction and repair bonds. 
221%), 1295. 

48. State Mental Institutions Bond Act of 1953. 1953, c. 1148. 

49. State Permanent Improvement Bond Act of 1953. 1953, c. 1149. 


50. Bonds for dormitories at University of North Carolina and certain colleges. 


MOBIC 239; 
51. State Capital Improvement Bond Act of 1957. 


1943, 


LOAD cee LUZ 249" (Ss. 


SKYE ee EIeos 


ARTICLE, /. 
General Fund Bond Sinking Fund. 


§ 142-50. Title of article. — This article shall be known as “the State 
General Fund Bond Sinking Fund Act of 1945.” (1945, c. 3, s. 1.) 


Laws Repealed.—Section 2 of the act 
inserting this article provides: “All laws 
and clauses of laws in conflict with this 
act, and in particular chapter six of the 
Session Laws of one thousand nine hun- 
dred and forty-three, the State Post-War 
Reserve Fund Act, insofar as it conflicts 
with the appropriations herein made, and 
chapter one hundred and eighty-eight of 
one thousand nine hundred and twenty- 
three, chapter one hundred and ninety-two 


of one thousand nine hundred and twenty- 
five, chapters one hundred and forty-seven, 
one hundred and fifty-two and two hun- 
dred and nineteen of one thousand nine 
hundred and twenty-seven, insofar as con- 
tributions are required to be made to these 
sinking funds for the redemption of gen- 
eral fund bonds covered by these acts, 
which bonds are provided for under the 
general fund bond sinking fund established 
by this act, are hereby repealed.” 


§ 142-51. Creation of Fund.—There is hereby created a State General 
Fund Bond Sinking Fund for the purpose of retiring all outstanding general fund 
bonds and interest as they mature from time to time. (1945, c. 3, s. 1.) 


§ 142-52. Amount placed in Fund.—There is appropriated from the gen- 
eral fund of the State the sum of fifty-one million, five hundred eighty-five thou- 
sand and seventy-nine dollars ($51,585,079.00), which funds shall be taken from 
the general fund surplus, as may now exist or as may accrue by June thirtieth, 
one thousand nine hundred and forty-five, as far as possible and any additional 
amount necessary to provide the sum of fifty-one million, five hundred eighty- 
five thousand, and seventy-nine dollars ($51,585,079.00) shall be taken from the 
State Post-War Reserve Fund established under 8§ 143-191 to 143-194, and 
the amount necessary for this purpose is hereby appropriated from the State 
Post-War Reserve Fund, which sum so appropriated shall be transferred to 
“the State General Fund Bond Sinking Fund” and shall be used exclusively 
for the purpose of retiring the principal and interest on outstanding general 
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fund bonds authorized by and issued under the authority of the following acts 
of the legislature, to wit: 


Title of Issue Chapter Year 
State Ghospital wes <). the. ls ines ool eee es Nene tent ar are tere 510 1909 
Refunding, yeh ees Jee eae ce ee ete omnes 399 1909 
Administration’ 406. t 8. oie oe eee cere treet eee te a 66 1911 
ScHoole tote aleeble-minded Wi fose.ayceeee: peer creat nie ee 87 19 
Rehunding ae aie eee teas ara cee eee oie eee Ts 1911 
Tnmiprovements amarcce te seers ene ee eo he oe tee 102 19t3 
FEU in ANG ee bas | Jeet ee eee SBS cc SON ean 107 1921 
Educational andicharitable ss jer eeen tase tee ae 165 1921 
Educationalm anda chariia) lesa ermine trys co ce ne 162 1923 
Educational Wands charitablesey-wiee weir wee ar ee ee 192 1925 
Hducationaledand echariablen, ae einen ee ee 147 1927 
Great somoky ¢Mountainsm@iar aa ochial jig oq fo eee ee 48 1927 
Parm ~Colonyitors, W Om enews eines ae tan see re eee 219 1927 
hes Staten prison) Sart ete dati ad ates cu kare 152 1oZz 
World: eWareveteransm lol gman a eee rer en ne 97 1927 
World OW areveteranse@ioans yee epee te cee na ee eee 298 1929 
General aiunds bonds ¢(Debigabalatice) ln .nie ee eee 330 1933 
Educational and: charitaulcue tar. ere een eee 296 1937 
LACE SCONCE! eit Citlommammernte tent cee er et eee are ere 365 1937 
Permanent; mptrovemencesss 0 oa eee eee ee ee 1 1938 
Permanent improvement. ands schools hooks). .1.ce- saa 67 1939 
Permanent 1mpyovemienta ras. yee ones eee ee 240 1941 
Permanent™ imiprovemicnt: ame swan eee ere en 81 1941 
Perinianenty winprOvermentny - ier ee ne ee eee 86 1941 
C1945 cece sl] 1940. "C..005.) 
Editor’s Note. — The 1949 amendment 


inserted in the list of bond issues the ref- 
erences to World War veterans loan. 


§ 142-53. Merger of general fund bond sinking funds previously 
created.—The general fund bond sinking funds heretofore created under au- 
thority of chapter one hundred and eighty-eight of the Public Laws of 1923, 
chapter one hundred and ninety-two of the Public Laws of 1925, chapter one 
hundred and forty-seven of the Public Laws of 1927, chapter one hundred and 
fifty-two of the Public Laws of 1927, and chapter two hundred and nineteen of 
the Public Laws of 1927 for the purpose of retiring certain long term general 
fund bonds are hereby combined with, transferred to and made a part of “the 
State General Fund Bond Sinking Fund of 1945,” and together with the sum 
of fifty-one million, five hundred eighty-five thousand, and seventy-nine dollars 
($51,585,079.00) appropriated by this law shall be used to retire the general 
fund bonds and interest as they may mature from time to time. (1945, c. 3, 
Sales) 

Editor’s Note.—Acts 1923, ch. 188, re- 
ferred to in this section, was codified as §§ 

142-44 through 142-46. 


§ 142-54. Provisions of Sinking Fund Commission Act applicable. 
—The moneys paid into “the State General Fund Bond Sinking Fund of 1945” 
herein provided for, shall in all respects, be subject to the requirements, limita- 
tions and provisions of chapter sixty-two of the Public Laws of 1925, and as 
amended, and known as “the Sinking Fund Commission Act.” (1945, c. 3, s. 1.) 

Editor’s Note. — The 1925 act referred 
to in this section was codified as §§ 142-30 
through 142-45. 
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CuHapTeR 143. Strate DEPARTMENTS, Evc. 


Chapter 143. 


State Departments, Institutions, and Commissions. 


Article 1. 
Executive Budget Act. 
Sec. 
143-1. Scope and definitions. 
143-2. Purposes. 
143-3. Examination of officers and agen- 


cies; disbursements. 

143-3.1. Transfer of functions. 

143-3.2. Issuance of warrants upon State 
Treasurer. 


143-4, Advisory Budget Commission. 

143-5. Appropriation rules. 

143-6. Information from departments and 
agencies asking State aid. 

143-7. Itemized statements and forms. 

143-8. Statements of Auditor as to legis- 
lative expenditures. 

143-9. Information to be furnished upon 
request. 

143-10. Preparation of budget and public 
hearing. 


143-11. Survey of departments. 


143-11.1. Photographs to aid in determin- 
ing needs of institutions re- 
questing permanent improve- 
ments. 


Bills containing proposed appro- 
priations. 

Printing copies of budget report 
and bills and rules for the in- 
troduction of the same. 


Joint meetings of committees con- 
sidering the budget report and 
appropriation bill. 

Reduction and increase of 
by General Assembly. 

Article governs all departmental, 
agency, etc., appropriations. 

Requisition for allotment. 

Unincumbered balances to revert 
to treasury; capital appropria- 
tions excepted. 

Help for Director. 

Accounting records and audits. 

Issuance of subpoenas. 

Surveys, studies and examinations 
of departments and institutions. 

All maintenance funds for item- 
ized purposes; transfers between 
objects and items. 

143-23.1. Maintenance funds for the State 

Auditor and State Treasurer. 

143-24. Borrowing of money by State 

Treasurer. 


3B N. C.—35 


143-12. 


143-13. 


143-14. 


143-15, items 


143-16. 


143-17. 
143-18 


143-19. 
143-20. 
143-21. 
143-22. 


143-23. 
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143-25. Maintenance appropriations  de- 
pendent upon adequacy of rev- 
enues to support them. 

143-26. Director to have discretion as to 
manner of paying annual ap- 
propriations. 

143-27. Appropriations to educational, char- 
itable and correctional institutions 
are in addition to receipts by 


them. 

143-27.1. Allocation of funds appropriated 
for area vocational training 
schools. 

143-28. All State agencies under provi- 


sions of this article. 

143-29. Delegation of power by Director. 

143-30. Budget of State institutions. 

143-31. Building and permanent improve- 

ment funds spent in accordance 
with budget. 

143-31.1. Study and review of plans and 
specifications for building, im- 
provement, etc., projects. 

143-32. Person expending an appropria- 

tion wrongfully. 

143-33. Intent. 

143-34. Penalties and punishment for vio- 

lations. 

143-34.1. Payrolls submitted to the Direc- 

tor of the Budget; approval of 
payment of vouchers. 


Article 2. 


State Personnel Department. 


143-35. State Personnel Department es- 
tablished. 

143-36. Duties and powers of Director and 
Council as to State employees. 

143-37. Contents of report to become fixed 
standard; effective date. 

143-38. Reconsideration of survey and re- 
port; changes therein. 

143-39. Payment of increments considered 
State personnel policy; incre- 
ments to be considered in re- 
quest for appropriations. 

143-40. Director and Council to fix holi- 
days, vacations, hours, sick leave 
and other matters pertaining to 
State employment. 

143-41. Director to determine qualifications 
of applicants for positions. 

143-42. Appeal provided in case of disa- 
greement. 
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143-43. Offices of State Personnel Depart- 
ment; Department to employ 
clerical and necessary  assist- 
ants. 

Director to determine the qualifi- 
cations of State employees se- 
lected by heads of departments; 
persons employed on effective 
date deemed qualified. 

Director to certify copies of re- 
ports to State Auditor and Di- 
rector of the Budget. 

Exemptions; persons and employ- 
ees not subject to this article. 

Classifications and salaries estab- 
lished prior to effective date of 
article to remain in force until 
changed. 


Article 3. 


Purchase and Contract Division. 


143-48. Purchase and Contract Division 
created. 

Powers and duties of Director. 

Certain contractual powers exer- 
cised by other departments trans- 
ferred to Director. 


Reports to Director required of all 
agencies as to needs. 

Consolidation of estimates by Di- 
rector; bids; awarding of con- 
tract; rules and regulations. 

Requisitioning for supplies by agen- 
cies; must purchase’ through 
sources certified. 

Certain purchases excepted from 
provisions of article. 


Purchase of articles 
emergencies. 


Contracts contrary to provisions 
of article made void. 

Preference given to North Carolina 
products and articles manufac- 
tured by State agencies; sales tax 
considered. 


Department of Administration di- 
rected to give preference to home 
products. 

Rules and _ regulations 
certain purposes. 

Standardization Committee. 

Public printer failing to perform 
contract; course pursued. 

Law applicable to printing Supreme 
Court Reports not affected. 

[ Repealed. ] 

Financial 


sources 
of bribes. 


143-44. 


143-45. 


143-46. 


143-47. 


143-49. 
143-50. 


143-51. 


143-52. 


143-53. 


143-54. 


143-55. in certain 
143-56. 


143-57. 


143-58. 


143-59. covering 


143-60. 
143-61. 


143-62. 


143-63. 
143-64. interest of officers in 


of supply; acceptance 


DEPARTMENT'S, Evrc. 


Article 3A. 


State Agency for Surplus Property. 

Sec. 

143-64.1. Department of Administration 
designated State agency for sur- 
plus property. 

143-64.2. Authority and duties of the State 
agency for surplus property. 

143-64.3. Power of Department of Admin- 
istration and Director to dele- 
gate authority. 


143-64.4. Warehousing, transfer, 
charges. 

143-64.5. Department of Agriculture ex- 
empted from application of arti- 
cle. 


CLCr. 


Article 4. 


World War Veterans’ Loan 
Administration. 


143-65 to 143-105. [Deleted.] 


Article 5. 


Check on License Forms, Tags and 
Certificates Used or Issued. 
143-106. Authority of State Auditor as to 
blank forms of licenses, etc.; 
monthly report to Auditor; 
spoiled and damaged forms; 
forms marked “void” and un- 
numbered forms. 

143-107. [Rewritten as § 143-106.] 


Article 6. 
Officers of State Institutions. 


143-108. Secretary to be elected from di- 
rectors. 

143-109. Directors to elect officers and em- 
ployees. 

143-110. Places vacated for failure to at- 
tend meetings. 

143-111. Director not to be elected to po- 


sition under board. 


143-112. Superintendents to be within call 
of board meetings. 

143-113. Trading by interested officials 
forbidden. 

143-114. Diversion of appropriations to 
State institutions. 

143-115. Trustee, director, officer or em- 
ployee violating law guilty of 
misdemeanor. 

143-116. Venue for trial of offenses. 

Article 7. 


Inmates of State Institutions 
to Pay Costs. 
143-117. Institutions included. 
143-118. Governing board to fix cost and 
charges. 
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143-119. 
143-120. 
143-121. 
143-122. 
143-123. 


143-124. 
143-125. 


143-126. 
143-127. 


143-128. 


143-129. 


143-130. 


143-131. 


143-132. 


143-133. 
143-134. 


143-135. 


143-135.1. State 


CHAPTER 143. State DEPARTMENTS, Evc. 


Payments. 

Determining who is able to pay. 

Action to recover costs. 

No limitation of such action. 

Power of trustees to admit indi- 
gent persons. 

Suit by Attorney General; venue. 

Judgment; never barred. 

Death of inmate; lien on estate. 

Money paid into State treasury. 


Article 8. 


Public Building Contracts. 


Separate specifications for build- 
ing contracts; responsible con- 
tractors. 

Procedure for letting of public 
contracts; purchases from fed- 
eral government by State, coun- 
ties, etc. 

Allowance for convict labor must 
be specified. 

When counties, cities, towns and 
other subdivisions may let con- 
tracts on informal bids. 


Minimum number of bids for 
public contracts. 

No evasion permitted. 

Applicable to State Highway 


Commission and Prison Depart- 
ment; exceptions. 
Limitation of application of arti- 
cle. 
buildings exempt from 
municipal building require- 
ments; consideration of recom- 
mendations by municipalities. 


143-135.2. Contracts for restoration of his- 


143-136. 


143-137. 


143-138. 


143-139. 
143-140. 


143-141. 


143-142. 


143-143. 


toric buildings with private 


donations. 


Article 9. 


Building Code Council and 
Building Code. 


Building Code Council created; 
membership. 
Organization of Council; rules 


and regulations; meetings; staff; 
fiscal affairs. 


North Carolina State Building 
Code. 

Enforcement agencies. 

Hearings before enforcement 


agencies as to questions under 
Building Code. 

Appeals to Building Code Coun- 
cil. 

Further duties 
Code Council. 

Effect on certain existing laws. 


of the Building 
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Sec. 
143- 


143- 


143- 
143- 


143- 


143- 


143- 


143- 


143- 


143- 


143- 


143- 


143 


143- 


143- 


143- 


143- 


143- 
143- 


143- 
143- 


143- 


143- 


143- 


143- 


143.1. Interdepartmental Building Reg- 
ulation Committee. 


Article 10. 


Various Powers and Regulations. 


144, State institutions exercise 
eminent domain. 
145. Entry on land to lay water pipes. 
145.1. State agencies to locate and mark 
boundaries of real property. 
145.2. Agencies may establish agreed 


may 


boundaries. 

146. Validation of conveyances. of 
State-owned lands. 

147. Execution of conveyances. of 
State-owned lands. 

148. Execution; signature; attestation; 
seal. 

149. Admission to registration in coun- 
ties. 

150. Exclusive method of conveying 
such property. 

151. Grant of easements to public serv- 
ice corporations. 

152. Injury to water supply misde- 
meanor. 

153. Keeping swine near State institu- 
tions; penalty. 

154. Expenditures for departments and 
institutions; accounting and war- 
rants. 

155. Institutions to file monthly state- 
ments with Auditor. 

156. Certain institutions to report to 
Governor and General Assem- 
bly. 

157. Reports of departments and in- 
stitutions; investigations and 
audits. 

158. Special investigations. 

159. Governor given authority to di- 
rect investigation. 

160. Conduct of investigation. 

161. Stenographic record of proceed- 
ings. 

162. [Repealed. ] 

Article 11. 
Revenue Bonds and Govern- 
mental Aid. 

163. State agencies may issue bonds to 
finance certain public under- 
takings. 


164. Acceptance of federal loans and 
grants permitted. 

165. Approval by Governor and Coun- 
cil of State necessary; cove- 
nants in resolutions authorizing 


bonds. 


CHAPTER 143. State DEPARTMENTS, Eve. 


Article 12. 


Law Enforcement Officers’ Benefit 


Sec. 


143-166. 


143-167. 
143-168. 


143-169. 


143-170. 


143-171. 


143-172. 


143-173. 


143-174. 
143-175. 


143-176. 


143-177. 


and Retirement Fund. 


Law Enforcement Officers’ Bene- 
fit and Retirement Fund. 


Article 13. 


Publications. 
[Transferred to § 147-54.1.] 
Reports and publications; con- 
ciseness; Governor and Attor- 
ney General to prescribe scope 
of reports. 
Limitation on the scope of publi- 
cations. 
[ Repealed. ] 


Article 14. 


State Planning Board. 


Board established as an advisory 
agency of State. 

Membership; terms of office; ex- 
penses. 


Chairman and_ secretary; rules 
and regulations; employees; ex- 
penditures; office space and 


equipment; special surveys and 
studies. 

Functions of Board. 

Adoption of plans and recommen- 
dations; publicity program; co- 


operation with other agencies; 
advice and information relative 
to State planning; proposed 
legislation. 

Public boards and officials di- 
rected to supply information; 


general powers. 
Acceptance and disbursement of 
contributions. 


143-177.1. Allocation of funds from con- 


143-178. 


143-179. 


143-180. 


143-181. 


143-182. 


143-183. 


tingency and emergency fund. 


Article 15. 


Commission on Interstate 
Co-operation. 


Senate members on _ Interstate 
Co-operation. 
House members on Interstate Co- 


operation. 
Governor’s Committee on Inter- 
state Co-operation. 


North Carolina Commission on 
Interstate Co-operation. 

Members constituting Senate and 
House council of American Legis- 
lators’ Association. 

Functions and purpose of Com- 
mission. 
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143- 


143- 


143- 
143- 


143- 


143- 
143- 


143- 
143- 


143- 


143- 


143- 


143- 


143- 


143- 
143- 


184. Appointment of delegations and 
committees; persons eligible for 
membership; advisory boards. 

185. Reports to the Governor and 
General Assembly; expenses; 
employment of secretary, etc. 

186. Names of committees designated. 

187. Council of State Governments a 
joint governmental agency. 

188. Secretary of State to communi- 
cate text of measure to off- 
cials and governing bodies of 
other states. 

Article 16. 
Spanish-American War 
Relief Fund. 

189. Governor to be trustee of Fund. 

190. Bond of Department Quarter- 
master. 

Article 17. 
State Post-War Reserve Fund. 

191. Appropriation for Fund. 


192. Fund to be invested by Governor 
and Council of State; State 
Treasurer custodian. 

193. Fund to be held for such use as 
directed by General Assembly. 

194. Report to General Assembly. 


Article 18. 


Rules and Regulations Filed with 
Secretary of State. 
195. Certain State agencies to file ad- 
ministrative regulations or rules 
of practice with Secretary of 


State; rate, service or tariff 
schedules, etc., excepted. 
196. Rules and regulations effective 


only after filing; date of filing 
to be shown. 

197. Copies of rules and regulations 

available to public. 

198. Construction of article. 

198.1. State agencies and boards to 
file copy of certain administra- 
tive rules with clerks of supe- 
rior courts; clerks to file as 
official records. 


Article 19. 


Roanoke Island Historical Association. 


143- 


143- 


143- 
143- 


199. Association under patronage and 
control of State. 

200. Members of board of directors: 
terms; appointment. 

201. Bylaws; officers of board. 

202. Exempt from taxation; gifts and 
donations. 
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143-203. State 
audit. 

143-204. Authorized allotment from con- 
tingency and emergency fund. 


Article 19A. 


Governor Richard Caswell Memorial 
Commission. 


143-204.1. Creation and membership; terms 
and vacancies. 

143-204.2. Powers of Commission; appro- 
priations by counties and mu- 
nicipalities. 

143-204.3. Acquisition and control of me- 
morial property; care, main- 
tenance and development. 

143-204.4. Members deemed commissioners 
of public charities. 


Auditor to make annual 


Article 20. 


Recreation Commission. 


Recreation Commission created. 

Definitions. 

Membership; terms; removal; va- 
cancies; meetings; expenses. 

Duties of Commission. 

Powers of Commission. 

Advisory Committee. 


143-205. 
143-206. 
143-207. 


143-208. 
143-209. 
143-210. 


Article 21. 


State Stream Sanitation and 
Conservation. 


143-211. 


143-212. 
143-213. 


Declaration of policy. 

Definitions. 

State Stream Sanitation Commit- 
tee; creation. 


143-214. Organization of Committee; meet- 
ines ssotate Board or Health 
as administrative agent. 

Water classification; standards 
and assignment of classifica- 
tions. 

143-215.1. Control of new sources of pol- 

lution. 


143-215.2. Abatement of existing pollution. 

143-215.3. General powers of Committee. 

143-215.4. General provisions as to proce- 
dure; seal. 

143-215.5. Judicial review. 

148-215.6. Violations and penalties. 

143-215.7. Effect on laws applicable to 
public water supplies and the 
sanitary disposal of sewage. 


143-215. 


Article 22. 


State Ports Authority. 
143-216. Creation of Authority; 
ship. 
143-217. Purposes of Authority. 
143-218. Powers of Authority. 


member- 
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143-219. Issuance of bonds. 

143-220. Power of eminent domain. 

143-221. Exchange of property; removal of 
buildings, etc. 

143-222. Dealing with federal agencies. 

143-223. Terminal railroads. 

143-224. Jurisdiction of the Authority. 

143-225. Treasurer of the Authority. 

143-226. Deposit and disbursement of 
funds. 

143-227. Annual audit; copies to be fur- 
nished. 


143-227.1. Purchase of supplies, material 
and equipment. 

143-228. Liberal construction of article. 

143-228.1. Warehouses, wharves, etc., on 
property abutting navigable 


waters. 


Article 23. 


Armory Commission. 


Definitions. 

Composition of Commission. 

Location of principal office; serv- 
ice without pay; travel ex- 
penses; meetings and quorum. 

Authority to foster development 
of armories and facilities. 

Powers of Commission specified. 

Power to acquire land, make con- 
tracts; ete: 

Counties and municipalities may 
lease, convey or acquire prop- 
erty for use as armory. 

143-235.1. Prior conveyances validated. 

143-236. County and municipal appropria- 

tions for benefit of military units. 

143-236.1. Unexpended portion of State 

appropriation. 


Article 24. 


Wildlife Resources Commission. 

143-237. ‘Title. 

143-238. Definitions. 

143-239. Statement of purpose. 

143-240. Creation of Wildlife 
Commission; districts; 
cations of members. 

Appointment of Commission mem- 
bers. 

Vacancies by death, resignation, 
removal, or otherwise. 

Organization of the Commission; 
election of officers. 

Location of offices. 

Compensation of commissioners. 

Executive Director; appointment, 
qualifications, duties, oath of of- 
fice, and bond. 

Transfer of powers, duties, ju- 
risdiction, and responsibilities. 


143-229. 
143-230. 
143-231. 
143-232 


143-233. 
143-234. 


143-235. 


Resources 
qualifi- 


143-241. 
143-242. 
143-243, 
143-244. 


143-245. 
143-246. 


143-247, 
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143-248. Transfer of lands, buildings, rec- 
ords, equipment, and other prop- 
erties. 

. Transfer of personnel. 

50. Wildlife Resources Fund. 

. Co-operative agreements. 

. Article not applicable to com- 

mercial fish or fisheries. 


. Jurisdictional questions. 
. Conflicting laws; regulations of 
Department continued. 


143-254.1. Assent to act of Congress pro- 
viding aid in fish restoration 
and management projects. 


Article 25. 


National Park, Parkway and Forests 
Development Commission. 


143-255. Commission created; members ap- 
pointed. 

143-256. Appointment of 
term of office. 


Meetings; election of officers. 
Duties of the Commission. 

The Commission to make reports. 
Compensation of commissioners. 


Article 25A. 


Historic Sites Commission; Historic 
and Archeological Sites. 


143-260.1 to 143-260.5. [ Repealed. ] 


commissioners; 


143-257. 
143-258. 
143-259. 
143-260. 


Article 26. 


State Education Commission. 


143-261. Appointment and membership; 
duties. 

Organization meeting; election of 
officers; status of members. 


Comprehensive study of educa- 
tion problems. 

143-264. Per diem and travel allowances. 

143-265. Salary of executive secretary. 

143-266. Powers of executive secretary. 


Article 27. 


Settlement of Affairs of Certain 
Inoperative Boards and 
Agencies. 


143-267. Release and payment of funds to 
State Treasurer; delivery of 
other assets to Director of the 
Division of Purchase and Con- 
tract. 


143-268. Official 


143-262. 


143-263. 


records turned over to 
Department of Archives and 
History; conversion of other 
assets into cash; allocation of 
assets to State agency or de- 
partment. 
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143-269. Deposit of funds by State Treas- 
urer. 

143-270. Statement of claims against board 
or agency; time limitation on 
presentation. 

143-271. Claims certified to State Treas- 


urer; payment; escheat of bal- 
ance to University of North 
Carolina. 


143-272. Audit. ‘of. attaits , OL pDoatdmmor 
agency; payment for audit and 
other expenses. 


Article 28. 


Communication Study Commission. 
143-273. 
143-274. 
143-275. 


Creation of Commission. 

Definitions. 

Membership of Commission; 
term. 

Duties of Commission. 

Powers of Commission. 

Advisory Committee. 


143-276. 
143-277. 
143-278. 


Article 29. 


Commission to Study the Care of the 
Aged and Handicapped. 

Establishment and designation of 
Commission. 

Membership. 

Appointment and removal of mem- 
bers. 

Duties of Commission; 
mendations. 

Compensation. 


Article 29A. 


Commission on Employ the Physi- 
cally Handicapped. 
143-283.1. Employ the Physically Handi- 
capped Week. 


143-279. 


143-280. 


143-281. 
143-282. recom- 


143-283. 


143-283.2. Commission on Employ the 
Physically Handicapped 
created; membership; com- 
pensation. 

143-283.3. Program of Commission; co- 
operation with  President’s 
Committee. 

143-283.4. Local commissions. 

143-283.5. Allocation from Contingency 


and Emergency Fund; gifts, 
etc., and solicitation of funds 


Article 30. 


John H. Kerr Reservoir Develop- 
ment Commission. 


143-284. Commission created; membership; 
terms of office; vacancies. 
143-285. Officers of Commission; 
‘ings; rules, regulations 
bylaws; quorum. 


meet- 
and 


CHAPTER 143. State DEPARTMENT'S, Evrc. 


Sec. 

143-286. Powers and duties. 

143-286.1. Nutbush Conservation Area. 

143-287. Biennial report; suggestions and 
recommendations. 

143-288. Expenses. 

143-289. Contributions from certain coun- 
ties and municipalities author- 
ized; other grants or dona- 
tions. 

143-290. Requests for funds. 


Article 31. 


Tort Claims against State Departments 
and Agencies. 


143-291. Industrial Commission constituted 
a court to hear and determine 
claims; damages. 

143-291.1. Costs. 

143-292. Notice of determination of claim; 

appeal to full Commission. 

Appeals to superior and Supreme 

courts. 

Appeal to superior court to act 

as supersedeas. 


143-293. 


143-294. 


143-295. Settlement of claims. 

143-296. Powers of Industrial Commis- 
sion; deputies. 

143-297. Affidavit of claimant; docketing; 


venue; notice of hearing. 
Duty of Attorney General; ex- 
penses. 
143-299. Limitation on claims. 
143-299.1. Contributory negligence a mat- 
ter of defense; burden of proof. 
143-300. Rules and regulations of Indus- 
trial Commission; destruction of 
records. 
143-300.1. Claims against county and city 
boards of education for acci- 
dents involving school buses. 


Article 32. 


Payroll Savings Plan for State 
Employees. 

Authority of Governor. 

Expenses. 

Agreements of employees 
heads of departments, etc. 

Salary deductions and purchase of 
bonds authorized. 

Cancellation of agreements. 


Article 33. 


Judicial Review of Decisions of 
Certain Administrative 
Agencies. 

143-306. Definitions. 

143-307. Right to judicial review. 

143-308. Right to judicial intervention when 
agency unreasonably delays de- 
cision. 


143-298. 


143-301. 
143-302. 
143-303. with 
143-304. 


143-305. 


Dol 
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143-309. Manner of seeking review; time 
for filing petition; waiver. 

143-310. Contents of petition; copies served 
on all parties. 

143-311. Record filed by agency with clerk 
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143-347. Commission to advise State Board 
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(ARTICLE GL. 
Executive Budget Act. 


§ 143-1. Scope and definitions.—This article shall be known, and may 
be cited, as “The Executive Budget Act.” Whenever the word “Director” is 
used herein, it shall be construed to mean “Director of the Budget.” Whenever 
the word “Commission” is used herein, it shall be construed to mean “Advisory 
Budget Commission,” if the context shows that it is used with reference to any 
power or duty belonging to the Department of Administration and to be per- 
formed by it, but it shall mean when used otherwise any State agency, and any 
other agency, person or commission by whatever name called, that uses or ex- 
pends or receives any State funds. “State funds’ are hereby defined to mean 
any and all moneys appropriated by the General Assembly of North Carolina, 
or moneys collected by or for the State, or any agency thereof, pursuant to the 
authority granted in any of its laws. (1925, c, 89,'s.1:°19297 c. 100, sn Ia ioo. 
CEZO9 AS) 

Editor’s Note. — The 1957 amendment 
substituted “Department of Administra- 
tion” for “Budget Bureau” in line six. 


§ 143-2. Purposes.—lIt is the purpose of this article to vest in the Gover- 
nor of the State a direct and effective supervision of all agencies, institutions, de- 
partments, bureaus, boards, commissions, and every State agency by whatsoever 
name now or hereafter called, including the same power and supervision over 
such private corporations and persons and organizations of all kinds that may re- 
ceive, pursuant to statute, any funds either appropriated by, or collected for, the 
State of North Carolina, or any of its departments, boards, divisions, agencies, 
institutions and commissions; for the efficient and economical administration of 
all agencies, institutions, departments, bureaus, boards, commissions, persons or 
corporations that receive or use State funds; and for the initiation and prepara- 
tion of a balanced budget of any and all revenues and expenditures for each ses- 
sion of the General Assembly. 

The Governor shall be ex officio Director of the Budget. The purpose of this 
article is to include within the powers of the Budget Bureau all agencies, insti- 
tutions, departments, bureaus, boards, and commissions of the State of North 
Carolina under whatever name now or hereafter known, and the change of the 
name of such agencies hereafter shall not affect or lessen the powers and duties 
of the Budget Bureau in respect thereto. 

The test as to whether an institution, department, agency, board, commission, 
or corporation or person is included within the purpose and powers and duties of 
the Director of the Budget shall be whether such agency or person receives for 
use, Or expends, any of the funds of the State of North Carolina, including funds 
appropriated by the General Assembly and funds arising from the collection of 
fees, taxes, donations appropriative, or otherwise. 

Notwithstanding the general language in this article the expenditure of funds 
by or under the supervision and control of the State Auditor and the State Treas- 
urer for their respective departments shall not, except as provided in G. S. 143- 
25, be subject to the powers of the Director of the Budget or the Department of 
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Administration, it being intended that the State Auditor and the State Treasurer 
shall be independent of any fiscal control exercised by the Director of the Budget 


and shall be subject only to such control as may be exercised by the Advisory 


Budget Commission. 
FAS 1957, Cc. 269)-5. 25) 


Editor’s Note.—The first 1955 amend- 
ment, added the last paragraph. The second 
1955 amendment made changes in the 
second paragraph. 

The 1957 amendment deleted from the 
second paragraph certain provisions relat- 
ing to the Governor’s connection with the 
Budget Bureau and relating to the budget 
officer known as “Assistant to the Direc- 
tor.” The amendment substituted “Direc- 
tor of the Budget” for ““Budget Bureau” in 
the third paragraph, and substituted ‘“De- 
partment of Administration” for “Budget 
Bureau” in the fourth paragraph. It also 


(ADZaece 65.02. 11929 C100 mse 201955) cn 5/78, st sie: 


sistant Director of the Budget” in the 
fourth paragraph. 

As Director of the Budget, the Gover- 
nor has large powers in supervising the ex- 
penditures of State funds and in determin- 
ing what appropriations shall be made by 
the General Assembly. The idea that our 
governments, federal, State and _ local, 
should be run in a business-like fashion is 
gaining prevalence and the budget system 
in government is an attempt to carry out 
the wishes of the people that government 
shall be administered economically and 
efficiently. 4 N. C. Law Rev. 17. 


struck out the former reference to the “As- 


§ 143-3. Examination of officers and agencies; disbursements.—The 
Director shall have power to examine under oath any officer or any head, any 
clerk or employee, of any department, institution, bureau, division, board, com- 
mission, corporation, association, or any agency; to cause the attendance of all 
such persons, requiring such persons to furnish any and all information desired 
relating to the affiairs of such agency; to compel the production of books, papers, 
accounts, or other documents in the possession or under the control of such per- 
son so required to attend. The Director or his authorized representative shall 
have the right and the power to examine any State institution or agency, board, 
bureau, division, commission, corporation, person, and to inspect its property, 
and inquire into the method of operation and management. 

The Director shall have power to have the books and accounts of any of such 
agencies or persons audited; to supervise generally the accounting and auditing 
systems thereof now in force, and to inaugurate such changes in respect thereto 
which may be necessary, in his opinion, to exhibit and to furnish complete and 
correct information as to its financial condition, including the budget accounts of 
such departments, bureaus or associations within the terms of this article. The 
cost of making all audits and effecting all necessary changes in the system of ac- 
counting shall be paid from the regular maintenance appropriation made by the 
General Assembly for such bureaus, departments, divisions, institutions, com- 
missions, persons or agencies that may be thus audited. 

It shall be the duty of the Director to recommend to the General Assembly at 
each session such changes in the organization, management and general conduct 
of the various departments, institutions and other agencies of the State, and in- 
cluded within the terms of this article, as in his judgment will promote the more 
efficient and economical operation and management thereof. 

The Director of the Budget under the provisions of the Executive Budget Act 
shall prescribe the manner in which disbursements of the several institutions and 
departments shall be made and may require that all warrants, vouchers or checks, 
except those drawn by the State Auditor and the State Treasurer, shall bear two 
signatures of such officers as will be designated by the Director of the Budget. 
SIO 7 Srec. iSO sas 41929 cw LOD Rey get 1 O29 w'ee33 7880 45) 


§ 143-3.1. Transfer of functions.—Effective July 1, 1955, or as soon 
thereafter as practical but not later than July 1, 1956, the functions of pre-audit 
of State agency expenditures, issuance of warrants on the State Treasurer for 
same, and maintenance of records pertaining to these functions shall be trans- 
ferred from the Auditor’s office to the Director of the Budget. All books, papers, 
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reports, files and other records of the Auditor’s office pertaining to and used in 
the performance of these functions shall be transferred to the Department of Ad- 
ministration, and office machinery and equipment used primarily in the perform- 
ance of these functions shall be transferred to the Department of Administration. 
The Governor, with the advice and consent of the Advisory Budget Commission, 
is authorized to determine and declare the effective date of the transfer of these 
functions and to do all things necessary to effect an orderly and efficient transfer ; 
and the Governor, with the advice and consent of the Advisory Budget Commis- 
sion, is further authorized to transfer to the Department of Administration the 
unused portion of such funds as may have been appropriated to the Auditor’s 
office for the 1955-57 biennium for the performance of the functions and duties 
transferred to the Director of the Budget under the provisions of this section. 
(1955 -.0:.5/5,15.02 001997, COU me eee) 

Editor’s Note. — The 1957 amendment tion” and “Director of the Budget” for 
substituted “Department of Administra- “Budget Bureau.” 


§ 148-3.2. Issuance of warrants upon State Treasurer. — Upon the 
transfer of functions from the Auditor’s office to the Director of the Budget, as 
provided in § 143-3.1, the Director of the Budget shall have the exclusive re- 
sponsibility for the issuance of all warrants for the payment of money upon the 
State Treasurer; and to carry out this responsibility the Director shall designate 
a State Disbursing Officer whose duties shall be performed as a function of the 
Department of Administration. All warrants upon the State Treasurer shall be 
signed by the State Disbursing Officer, who before issuing same shall determine 
the legality of payment and the correctness of the accounts; provided that the 
State Auditor and the State Treasurer shall have the exclusive authority to is- 
sue all warrants for the operation of their respective department and such war- 
rants shall be paid by the State Treasurer from the appropriations provided 
therefor; and provided further, that when considered expedient, due to its size 
or location, a State agency may upon approval of the Director of the Budget 
make expenditures through a disbursing account with the State Treasurer. All 
deposits in such disbursing accounts shall be by the State Disbursing Officer’s 
warrant, and a copy of each voucher making withdrawals from such disbursing 
accounts, together with such supporting data as may be required by the Director 
of the Budget, shall be forwarded to the Department of Administration monthly 
or otherwise as may be required by the Director of the Budget. The State Dis- 
bursing Officer is authorized to use a facsimile signature machine in affixing his 
signature to warrants. The Director of the Budget shall secure insurance and/or 
a bond in an amount of not less than twenty-five thousand dollars ($25,000) to 
protect the State of North Carolina against any misuse or unauthorized use of 
the facsimile signature machine by any person. It is further required that the 
State Disbursing Officer shall be placed under an official bond in a penal sum to 
be fixed by the Governor and Advisory Budget Commission at not less than fifty 
thousand dollars ($50,000). Such official bond shall be a bond with corporate 
surety and furnished by a company admitted to do business in the State, and the 
premiums will be paid by the State out of the appropriations to the Department 
of Administration. (1955, c578&)s, 2 1957,°c.269."s, 2.) 

Editor’s Note. — The 1957 amendment tion” and “Director of the Budget” for 
substituted “Department of Administra- “Budget Bureau.” 


§ 143-4. Advisory Budget Commission.—The Chairman of the Appro- 
priations and the Finance Committees of the House and of the Senate, and two 
other persons to be appointed by the Governor, shall constitute the Advisory 
Budget Commission, whose duties shall be such as are hereinafter defined. 

The members of the Advisory Budget Commission shall receive as full com- 
pensation for their services ten dollars per day for each day which they shall 
serve and their expenses. The Advisory Budget Commission shall be called in 
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conference in January and July of each year, upon ten days’ notice by the Direc- 
‘tor of the Budget, and at such other times as in the opinion of the Director may 
be for the public interest. 

Vacancies on the Commission shall be filled by the Governor: Provided, any 
vacancy caused by the death, resignation, or other removal from office of any 
‘member of the Commission by virtue of his office as a member of the General 
Assembly shall be filled by the Governor upon the recommendation of the presid- 
ing officer of that branch of the General Assembly in which such member holds 
office. 

The Advisory Budget Commission alone shall be responsible for recommend- 
ing to the General Assembly proposed biennial budgets for the requirements of 
the State Auditor and the State Treasurer, and for such purposes the Advisory 
Budget Commission shall require the State Auditor and State Treasurer to main- 
tain records and to submit budget requests and periodic reports on their respec- 
tive departments in the same manner and form as do other State agencies, and 
may further direct that such requests and reports be filed for safekeeping in the 
office of the Department of Administration. 

Before the end of each fiscal year or as soon thereafter as practicable, the Ad- 
visory Budget Commission shall contract with a competent certified public ac- 
countant who is in no way otherwise affiliated with the State or with any agency 
thereof to conduct a thorough and complete audit of the receipts and expendi- 
tures of the State Auditor’s Office during the immediate fiscal year just ended, 
and to report to the Advisory Budget Commission on such audit not later than 
the following October first. A sufficient number of copies of such audit shall be 
provided so that at least one copy is filed with the Governor’s Office, one copy 
with the Department of Administration and at least two copies filed with the 
Secretary of State. 

In all matters where action on the part of the Advisory Budget Commission is 
required by this article, four (4) members of said Commission shall constitute a 
quorum for performing the duties or acts required by said Commission. (1925, 
om ese O29 c,)100 isdn los ce 295%, 1951 ¢-2608%01955,..c..5/78,) S43 1957, 
uc O9 eS.75) 


Editor’s Note. — The 1931 amendment The 1957 amendment substituted ‘“De- 


added the third paragraph, and the 1951 
amendment added the last paragraph. 

The 1955 amendment inserted the fourth 
and fifth paragraphs and changed the 
number constituting a quorum in the last 
‘paragraph from three to four. 


partment of Administration” for “Budget 
Bureau” in the fourth and fifth paragraphs. 
It also struck out the words “or Assistant 
to the Director’ formerly appearing after 
the word “Director” in the fourth line of 
the second paragraph. 


§ 143-5. Appropriation rules.—All moneys heretofore and hereafter ap- 
‘propriated shall be deemed and held to be within the terms of this article and 
subject to its provisions unless it shall be otherwise provided in the act ap- 
propriating the same; and no money shall be disbursed from the State treasury 
except as herein provided. (1925, c89,.s..5;.1929, c, 100; s, 5:) 

Cited in O’Neal v. Wake County, 196 N. 
‘C. 184, 145 S. E. 28 (1928). 


§ 143-6. Information from departments and agencies asking State 
‘aid.—On or before the first day of September biennially, in the even numbered 
years, each of the departments, bureaus, divisions, officers, boards, commissions, 
institutions, and other State agencies and, undertakings receiving or asking finan- 
cial aid from the State, or receiving or collecting funds under the authority of 
any general law of the State, shall furnish the Director all the information, data 
and estimates which he may request with reference to past, present and future 
appropriations and expenditures, receipts, revenue, and income. 

Since it is not practicable to require the members of the judicial system who 
preside over courts to attend and furnish such information, upon request of the 
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Director, the Attorney General shall furnish such information, data and estimates 
and expenditures as may be desired in reference to the Judicial Department of 
this State. 

Any department, bureau, division, officer, board, commission, institution, or 
other State agency or undertaking desiring to request financial aid from the State 
for the purpose of constructing or renovating any State building, utility, or other 
property development (except a railroad, highway, or bridge structure) shall, 
before making any such request for State financial aid, submit to the Department 
of Administration a statement of its needs in terms of space and other physical 
requirements, and shall furnish the Department with such additional information 
as it may request. The Department of Administration shall then prepare pre- 
liminary studies and cost estimates for the use of the requesting department, 
bureau, division, officer, board, commission, institution, or other State agency or 
undertaking in presenting its request to the Director of the Budget. (1925, c. 
89s) 62 19298 cc. C1LOOM Ss) 6-9 1957aiew 584, s4.) 

Editor’s Note. — The 1957 amendment this act shall be construed as repealing in 
added the third paragraph. Section 9 of the any manner G. S. 146-1.” 
amendatory act provides that “nothing in 


§ 143-7. Itemized statements and forms.— The statements and esti- 
mates required under § 143-6 shall be itemized in accordance with the budget 
classification adopted by the Director, and upon forms prescribed by him, and 
shall be approved and certified by the respective heads or responsible officer of 
each department, bureau, board, commission, institution, or agency submitting 
same. Official estimate blanks which shall be used in making these reports shall 
be furnished by the, Director of the Budget. (1925) c. 89,\s. 7; 1929, iculLOOQies: 
/ SODA Ce Z09 255 2a) 

Editor’s Note. — The 1957 amendment “Budget Bureau” at the end of the sec- 
substituted “Director of the Budget” for tion. 


§ 143-8. Statements of Auditor as to legislative expenditures.—On 
or before the first day of September, biennially, in the even numbered years, the 
State Auditor shall furnish the Director a detailed statement of expenditures of 
the General Assembly for the current fiscal biennium, and an estimate of its finan- 
cial needs, itemized in accordance with the budget classification adopted by the 
Director and approved and certified by the presiding officer of each House for 
each year of the ensuing biennium, beginning with the first day of July thereafter ; 
and a detailed statement of expenditures of the judiciary and any other institu- 
tion or commission that may be requsted by the Director for each year of the 
current fiscal biennium, and upon such request by the Director an estimate of its 
financial needs as provided by law, itemized in accordance with the budget clas- 
sification adopted by the Director for each year of the ensuing biennium, begin- 
ning with the first day of July thereafter. The State Auditor shall transmit to 
the Director with these estimates an explanation of all increases or decreases. 
These estimates and accompanying explanations shall be included in the budget 
by the Director with such recommendations as the Director may desire to make 
iterererence thereto, (1925 "cu cO sts 11020 sc e100 woman) 


§ 143-9. Information to be furnished upon request. — The depart- 
ments, bureaus, divisions, officers, commissions, institutions, or other State agen- 
cies or undertakings of the State, upon request, shall furnish the Director, in 
such form and at such time as he may direct, any information desired by him 
in relation to their respective activities or fiscal affairs. The State Auditor shall 
also furnish the Director any special, periodic, or other financial statements as 
the Director may request. (1925, c. 89, s. 10; 1929, c. 100, s. 9.) 


§ 143-10. Preparation of budget and public hearing.—The members 
of the Commission shall, at the request of the Director, attend such public hear- 
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ing and other meeting as may be held in the preparation of the budget. Said 
Commission shall act at all times in an advisory capacity to the Director on mat- 
ters relating to the plan of proposed expenditures of the State Government and 
the means of financing the same. 


The Director, together with the Commission, shall provide for public hearings 
on any and all estimates to be included in the budget, which shall be held during 
the months of October and/or November and/or such other times as the Director 
may fix in the even numbered years, and may require the attendance at these 
hearings of the heads or responsible representatives of all State departments, 
bureaus, divisions, officers, boards, commissions, institutions, or other State agen- 
cies or undertakings, and such other persons, corporations and associations, us- 
ing or receiving or asking for any State funds. (1925, c. 89, s. 11; 1929, c. 
Oe cel 0) 


§ 143-11. Survey of departments.—On or before the fifteenth day of 
December, biennially in the even numbered years, the Director shall make a com- 
plete, careful survey of the operation and management of all the departments, 
bureaus, divisions, officers, boards, commissions, institutions, and agencies and 
undertakings of the State and all persons or corporations who use or expend 
funds as hereinbefore defined, in the interest of economy and efficiency, and a 
working knowledge upon which to base recommendations to the General As- 
sembly as to appropriations for maintenance and special funds and capital ex- 
penditures for the succeeding biennium. If the Director and the Commission 
shall agree in their recommendations for the budget for the next biennial period, 
he shall prepare their report in the form of a proposed budget, together with 
such comment and recommendations as they may deem proper to make. If the 
Director and Commission shall not agree in substantial particulars, the Direc- 
tor shall prepare the proposed budget based on his own conclusions and judg- 
ment and shall cause to be incorporated therein such statement of disagreement 
and the particulars thereof, as the Commission or any of its members shall 
deem proper to submit as representing their views. The budget report shall 
contain a complete and itemized plan of all proposed expenditures for each State 
department, bureau, board, division, institution, commission, State agency or un- 
dertaking, person or corporation who receive or may receive for use and ex- 
penditure any State funds as hereinbefore defined, in accordance with the clas- 
sification adopted by the Director, and of the estimated revenues and borrowings 
for each year in the ensuing biennial period beginning with the first day of 
July thereafter. Opposite each item of the proposed expenditures, the budget 
shall show in separate parallel columns the amount expended for the last preced- 
ing appropriation year, for the current appropriation year, and the increase or 
decrease. The budget shall clearly differentiate between general fund expendi- 
tures for operating and maintenance, special fund expenditures for any purpose, 
and proposed capital outlays. 

The Director shall accompany the budget with: 

(1) A budget message supporting his recommendations and outlining a 
financial policy and program for the ensuing biennium. The mes- 
sage will include an explanation of increase or decrease over past 
expenditures, a discussion of proposed changes in existing revenue 
laws and proposed bond issues, their purpose, the amount, rate of 
interest, term, the requirements to be attached to their issuance and 
the effect such issues will have upon the redemption and annual in- 
terest charees of the State” debt. 

(2) An itemized and complete financial statement for the State at the close 
of the last preceding fiscal year ending June thirtieth. 


(3) A statement of special funds. 
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(4) A statement showing the itemized estimates of the condition of the 
State treasury as of the beginning and end of each of the next two. 
appropriation years. 

It shall be a compliance with this section by each incoming Governor, at the 
first session of the General Assembly in his term, to submit the budget report 
with the message of the outgoing Governor, if he shall deem it proper to prepare 
such message, together with any comments or recommendations thereon that he 
may see fit to make, either at the time of the submission of the said report to 
the General Assembly, or at such other time, or times, as he may elect and fix. 
(1925 FC589 stl 2581 O20 Hier OO Ss aalles) 


§ 143-11.1. Photographs to aid in determining needs of institutions: 
requesting permanent improvements.—When the Advisory Budget Com- 
mission makes its biennial inspection of the facilities of the State and receives. 
requests from the State institutions in the preparation of the report of the Ad- 
visory Budget Commission, the Director of the Budget may secure the services. 
of a qualified photographer to accompany the Advisory Budget Commission on 
such tour of inspection and to take such photographers as the members of the 
Advisory Budget Commission may deem advisable in order to assist the Ad- 
visory Budget Commission and the members of the General Assembly in obtain-. 
ing a clear conception of the needs of the various institutions requesting perma- 
nent improvements. The Director of the Budget may furnish sufficient copies. 
of such photographs to the General Assembly at the time it is considering re- 
quests for appropriations from such institutions to enable each member of the- 
General Assembly to have ready access to such photographs. 

For the purpose of securing the service provided in this section, the Director~ 
of the Budget is authorized to obtain the services of any regular photographer in. 
the employment of the State and if no such photographer is available the Direc-- 
tor of the Budget may secure the services of a professional photographer and the- 
expense of such service shall be borne from the regular funds of the Budget Bu- 
reau, and if necessary, additional funds may be secured from the Contingency- 
and Emergency Fund. (1953, c. 982; 1957, c. 269, s. 2.) 

Editor’s Note. — The 1957 amendment fore “Director” at four places in the sec-- 
deleted “Assistant” formerly appearing be- tion. 


§ 148-12. Bills containing proposed appropriations. — The Director,, 
by and with the advice of the Commission, shall cause to be prepared and sub-- 
mitted to the General Assembly the following bills: 

(1) A bill containing all proposed appropriations of the budget for each: 
year in the ensuing biennium, which shall be known as the “Budget: 
Appropriation Bill.” 

(2) A bill containing the views of the Director of the Budget with respect: 
to revenue for the ensuing biennium, which shall be known as the: 
“Budget Revenue Bill,” which will in the opinion of the Director and 
the Commission provide an amount of revenue for the ensuing bien-- 
nium, sufficient to meet the appropriations contained in the Budget: 
Appropriation Bill. 

(3) A bill containing proposed methods and machinery for the collection 
of taxes and the listing of property for taxation, in the several coun- 
ties of the State, and municipalities, which shall be known as the 
“Budget Machinery Bill,’ and such bill shall contain the judgment 
and the result of all the latest, most improved methods of listing and 
collection of taxes, for counties and municipalities, according to the 
best information obtainable by the Commission and the Director,. 
with a view to the ease and simplification of the methods of the list- 
ing of property for such taxation and for the collection of the same,. 
having in view the necessity of counties and municipalities to collect 
the highest percentage possible of taxes levied at the minimum cost.. 
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To the end that all expenses of the State may be brought and kept within the 
budget, the Budget Appropriation Bill shall contain a specific sum as a contin- 
gent or emergency appropriation. The manner of the allocation of such contin- 
gent or emergency appropriation shall be as follows: Any institution, depart- 
ment, commission, or other agency or activity of the State, or other activity in 
which the State is interested, desiring an allotment out of such contingent or 
emergency appropriation, shall upon forms prescribed and furnished by the Di- 
rector of the Budget, present such request in writing to the Director of the 
Budget, with such information as he may require, and if the Director of the 
Budget shall approve such request, in whole or in part, he shall forthwith present 
the same to the Governor and Council of State, and upon their order only shall 
such allotment be made. If the Director shall disapprove the request of such 
an allotment out of the emergency or contingent appropriation, he shall transmit 
his refusal and his reason therefor to the Governor and Council of State for 
their information. 

If the Director and the Commission shall not agree as to the Appropriation, 
Revenue and Machinery Bills in substantial particulars, the Director shall pre- 
pare the same, based on his conclusions and judgment, and shall cause to be 
submitted therewith such statements of disagreement, and the particulars there- 
of, as the Commission, or any of its members, shall find proper to submit as rep- 
resenting their own views. (1925, c. 89, s. 13; 1929, c. 100, ss. 12, 13, 14; 
Pe 5 7a. 200, Ss. 2.) 

Editor’s Note. — The 1957 amendment “Budget Bureau” in subdivision (2) and in 
substituted “Director of the Budget” for the next to last paragraph. 


§ 143-13. Printing copies of budget report and bills and rules for 
the introduction of the same.—The Director shall cause to be printed one 
thousand copies each of the budget report, the Budget Appropriation Bill, the 
Budget Revenue Bill, and the Budget Machinery Bill. The Governor shall pre- 
sent copies thereof to the General Assembly, together with the biennial message, 
except incoming Governors may, at the first session of the General Assembly in 
their respective terms, submit the same after the biennial message has been pre- 
sented to the General Assembly. The Budget Appropriation Bill shall be intro- 
duced by the chairman of the Committee on appropriations in each house of the 
General Assembly, and the Budget Revenue Bill and the Budget Machinery Bill 
shall be introduced by the chairman of the finance committees in each branch of 
the General Assembly: Provided, that for the years in which the Governor is 
elected, the Director shall deliver the budget report and the Budget Appropria- 
tion Bill and the Budget Revenue Bill and the Budget Machinery Bill to the 
Governor-elect, on or before the fifteenth day of December, and the said budget 
report, Appropriation, Revenue and Machinery Bills, shall be presented by the 
Governor to the General Assembly with such recommendations in the way of 
amendments, or other modifications, together with such criticism as he may de- 
termine. The provisions herein contained as to the introduction of the bills men- 
tioned in this section shall be considered and treated as a rule of procedure in the 
Senate and House of Representatives until otherwise expressly provided for by 


a rule in either, or both, of said branches of the General Assembly. (1925, c. 89, 
St eo eC kOU, 5.15: 


§ 143-14. Joint meetings of committees considering the budget re- 
port and appropriation bill—The appropriations committees of the House 
of Representatives and the Senate and subcommittees thereof shall sit jointly in 
open sessions while considering the budget and such consideration shall em- 
brace the entire budget plan, including appropriations for all purposes, revenue, 
borrowings and other means of financing expenditures. Such joint meetings shall 
begin within five days after the budget has been presented to the General Assem- 
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bly by the Governor. This joint committee shall have power to examine under 
oath any officer or head of any department or any clerk or employee thereof; and 
to compel the production of papers, books of account, and other documents in the 
possession or under the control of such officer or head of department. This joint 
committee may also cause the attendance of heads or responsible representatives 
of a department, institution, division, board, commission, and agency of the State, 
to furnish such information and answer such questions as the joint committee 
shall require. To these sessions of the joint committee or subcommittees shall be 
admitted, with the right to be heard, all taxpayers or other persons interested 
in the estimates under consideration. The Director or a designated representa- 
tive shall have the right to sit at these public hearings and to be heard on all 
matters coming before the joint committee or subcommittees thereof. The said 
joint committee or any subcommittee thereof shall have full power and authority 
to punish for disobedience of its writs or orders requiring persons to attend such 
hearings and to answer under oath such questions as may be put to them by such 
committee or anyone acting in its behalf; such punishment shall be as is now, or 
may hereafter be prescribed for direct contempt, but with the right of such of- 
fender to appeal from the judgment of such committee to the Superior Court of 
Wake County, upon the giving of such bond as may be required by such com- 
mittee. In so far as this section prescribes the method and manner of hearings 
before such committees this section shall be considered and have the force of a 
rule of each branch of the General Assembly -until and unless a change has been 
made by an express rule of such branch thereof. (1925, c. 89, s. 15; 1929, c. 100, 
S165 153 NcaoUletOSs soa) 

Editor’s Note. — The 1953 amendment’ end of the section was repealed by the 1955 
which added the former proviso at the amendment. 


§ 143-15. Reduction and increase of items by General Assembly.— 
The provisions of this article shall continue to be the legislative policy with ref- 
erence to the making of appropriations and shall be treated as rules of both 
branches of the General Assembly until and unless the same may be changed by 
the General Assembly either by express enactment or by rules adopted by either 
branch of the General Assembly. 

The General Assembly may reduce or strike out such item in the Budget Ap- 
propriation Bill as it may deem to be the interest of the public service, but neither 
House shall consider further or special appropriations until the Budget Appro- 
priation Bill shall have been enacted in whole or in part or rejected, unless the 
Governor shall submit and recommend an emergency appropriation bill or emer- 
gency appropriation bills, which may be amended in the manner set out herein, 
and such emergency appropriation bill, or bills, when enacted, shall continue in 
force only until the Budget Appropriation Bill shall become effective, unless 
otherwise provided by the General Assembly. 

The General Assembly may also increase any appropriation set out in the 
Budget Appropriation Bill and may provide additional appropriations for other 
purposes if additional revenue or revenues, equal to the amount of such additional 
appropriations and increases, are provided for by corresponding amendment to 
the Budget Revenue Bill. No bill carrying an appropriation shall thereafter be 
enacted by the General Assembly, unless it be for a single object therein de- 
scribed and shall provide an adequate source of revenue for defraying such ap- 
propriation, or unless it appears from the budget report or the Budget Revenue 
Bill that there is sufficient revenue available therefor. The appropriation, or ap- 
propriations, in such bills shall be in accordance with the classification used in 


the budget (192) Sc20) ienal 6 19207 C LOO G ala) 


§ 143-16. Article governs all departmental, agency, etc., appropri- 
ations.—F very State department, bureau, division, officer, board, commission, 
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institution, State agency, or undertaking, shall operate under an appropria- 
tion made in accordance with the provisions of this article; and no State de- 
partment, bureau, division, officer, board, commission, institution, or other State 
agency or undertaking shall expend any money, except in pursuance of such ap- 
propriation and the rules, requirements and regulations made pursuant to this 


ariiclem( O25) C689 55 (9298 631K); 5.418.) 


§ 143-17. Requisition for allotment.—Before an appropriation to any 
spending agency shall become available, such agency shall submit to the Director, 
not less than twenty days before the beginning of each quarter of each fiscal year 
a requisition for an allotment of the amount estimated to be required to carry on 
the work of the agency during the ensuing quarter and such requisition shall con- 
tain such details of proposed expenditures as may be required by the Director. 
The Director shall approve such allotments, or modifications of them, as he may 
deem necessary to make, and he shall submit the same to the State Auditor who 
in the course of his audits shall check for compliance with such allotments. No 
allotment shall be changed nor shall transfers be made except upon the written 
request of the responsible head of the spending agency and by approval of the 
Director of the Budget in writing: Provided, that quarterly allotments made to 
the Auditor’s office and the Treasurer’s office shall be in such amounts as may be 
designated by the Advisory Budget Commission, and shall be made available in 
accordance with procedures determined by the Advisory Budget Commission. 
(125 ees So) sales 1929, col O0wamlO 1 95 5prerS 73) st4s) 

Editor’s Note. — The 1955 amendment 
made changes in the last two sentences and 
added the proviso. 


§ 143-18. Unincumbered balances to revert to treasury; capital 
appropriations excepted.—All unincumbered balances of maintenance appro- 
priations shall revert to the State treasury to the credit of the general fund or 
special funds from which the appropriation and/or appropriations, were made 
and/or expended, at the end of the biennial fiscal period; except that capital ex- 
penditures for the purchase of land or the erection of buildings or new construc- 
tion shall continue in force until the attainment of the object or the completion 
of the work for which such appropriations are made. (1925, c. 18, s. 19; 1929, c. 
LOO Ss" 20.) 


§ 143-19. Help for Director. — The Director is hereby authorized to se- 
cure such special help, expert accountants, draftsmen and clercial help as he 
may deem necessary to carry out his duties under this article; and shall fix the 
compensation of all persons employed under this article; which shall be paid by 
the State Treasurer upon the warrant of the State Auditor. A statement in 
detail of all persons employed, time employed, compensation paid, and itemized 
statement of all other expenditures made under the terms of this article, shall be 
reported to the General Assembly by the Director, and all payments made under 
this article shall be charged against and paid out of the emergency contingent 
fund and/or such appropriations as may be made for the use of the Department 
Ome aiinictraionm | 1925,.c. S9smz0 1o29ec, alO00, sale 1957,.c..269, s. 2.) 


Editor’s Note. — The 1957 amendment tion” for “Budget Bureau” at the end of 
substituted “Department of Administra- the section. 


§ 143-20. Accounting records and audits. — The Director shall be re- 
sponsible for keeping a record of the appropriations, allotments, expenditures, 
and revenues of each State department, institution, board, commission, officer, 
or other agency in any manner handling State funds. These records shall be kept 
in summary form, or in as much detail as the Director may deem advisable. Au- 
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dits of the records of the State Auditor and the State Treasurer for the periods 
preceding the transfer of pre-audit and related functions from the Auditor’s of- 
fice to the Director of the Budget may be accomplished by the Department of Ad- 
ministration at the direction of the Director of the Budget. (1925, c. 89, s. 22; 
1929 eo; MOON S22 OSS Cio7 Sp Satake OBA eC E209, Stoze) 


Editor’s Note. — The 1955 amendment rector of the Budget” and “Department of 
rewrote this section. Administration” for “Budget Bureau” in 
The 1957 amendment substituted “Di- the last sentence. 


§ 143-21. Issuance of subpoenas.—The Director shall have and is here- 
by given full power and authority to issue the writ of subpoena for any and all 
persons who may be desired as witnesses concerning any matters being inquired 
into by the Director or the Commission, and such writs when signed by the Di- 
rector shall run anywhere in this State and be served by any civil process officer 
without fees or compensation. Any failure to serve writs promptly and with due 
diligence, shall subject such officer to the usual penalties and liabilities and pun- 
ishment as are now provided in the cases of like kind applying to sheriffs, and any 
persons who shall fail to obey said writ shall be subject to punishment for con- 
tempt in the discretion of the court and to be fined as witnesses summoned to at- 
tend the superior court, and such remedies shall be enforced against such offend- 
ing witnesses upon motion and notice filed in the Superior Court of Wake County 
by the Attorney General under the direction of the Director. Any and all persons 
who shall be subpoenaed and required to appear before the Director or the Com- 
mission as witnesses concerning any matters being inquired into shall be com- 
pellable and required to testify, but such persons shall be immune from prosecu- 
tion and shall be forever pardoned for violation of law about which such person 
is so required to testify. (1925, c. 89, s. 25; 1929, ci 100, $s). 23- 0195 3eeemoza: 
s. 13.) 

Editor’s Note. — The 1953 amendment 
substituted “or” for “of” in line four. 


§ 143-22. Surveys, studies and examinations of departments and 
institutions.—The Director is hereby given full power and authority to make 
such surveys, studies, examinations of departments, institutions and agencies of 
this State, as well as its problems, so as to determine whether there may be an 
overlapping in the performance of the duties of the several departments and in- 
stitutions and agencies of the State, and for the purpose of determining whether 
the proper system of modern accounting is had in such departments, institutions, 
commissions and agencies and to require and direct the installation of the same 
whenever, in his opinion, it is necessary and proper in order to acquire and to 
secure a perfect correlated and control system in the accounting of all depart- 
ments, institutions, commissions, divisions, and State agencies including every 
department or agency handling or expending State funds, and to make surveys, 
examinations and inquiries into the matter of the various activities of the State, 
and to survey, appraise, examine and inspect and determine the true condition of 
all property of the State, and what may be necessary to protect it against fire 
hazard, deterioration, and to conserve its use for State purposes, and to make 
and issue and to enforce all necessary, needful or convenient rules and regula- 
tions for the enforcement of this article. All auditing systems or uses prescribed, 
or to be prescribed hereunder, shall be administered by the Auditor. (1925, c. 
OF Fs ZO lO 20 ace lOO SSeo.) 


§ 143-23. All maintenance funds for itemized purposes; transfers 
between objects and items.—All appropriations now or hereafter made for 
the maintenance of the various departments, institutions and other spending agen- 
cies of the State, are for the purposes and/or objects enumerated in the itemized 
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requirements of such departments, institutions and other spending agencies sub- 
mitted to the General Assembly by the Director of the Budget and the Advisory 
Budget Commission, and/or as amended by the General Assembly. Transfers or 
changes as between objects and items in the budget of any department, institu- 
tion or other spending agency, may be made at the request in writing of the head 
of such department, institution or other spending agency by the Director of the 
Budget. (1929, c. 100, s. 24.) 


§ 143-23.1. Maintenance funds for the State Auditor and State 
Treasurer.—All appropriations now or hereafter made for the support of the 
functions and responsibilities of the State Auditor and the State Treasurer are 
for the purposes and objects enumerated in the itemized requirements of such 
activities recommended to the General Assembly by the Advisory Budget Com- 
mission, and/or as amended by the General Assembly. Transfers or changes as 
between objects and items in the budgets of the State Auditor and the State 
Treasurer may be authorized by the Advisory Budget Commission in accordance 
with procedures established by the Commission. (1955, c. 578, s. 6.) 


§ 143-24. Borrowing of money by State Treasurer.—The Director of 
the Budget, by and with the consent of the Governor and Council of State, shall 
have authority to authorize and direct the State Treasurer to borrow in the name 
of the State, in anticipation of the collection of taxes, such sum or sums as may 
be necessary to make the payments on the appropriations as even as possible and 
to preserve the best interest of the State in the conduct of the various State insti- 
tutions, departments, bureaus, and agencies during each fiscal year. (1929, c. 


100, s. 25.) 


§ 143-25. Maintenance appropriations dependent upon adequacy 
of revenues to support them.—AlIl maintenance appropriations now or here- 
after made are hereby declared to be maximum, conditional and proportionate ap- 
propriations, the purpose being to make the appropriations payable in full in the 
amounts named herein if necessary and then only in the event the aggregate reve- 
nues collected and available during each fiscal year of the biennium for which 
such appropriations are made, are sufficient to pay all of the appropriations in 
full; otherwise, the said appropriations shall be deemed to be payable in such 
proportion as the total sum of all appropriations bears to the total amount of 
revenue available in each of said fiscal years. The Director of the Budget is 
hereby given full power and authority to examine and survey the progress of the 
collection of the revenue out of which such appropriations are to be made, and 
by and with the advice and consent of a majority of the Advisory Budget Com- 
mission to declare and determine the amounts that can be, during each quarter 
of each of the fiscal years of the biennium properly allocated to each respective 
appropriation. In making such examination and survey, he shall receive esti- 
mates of the prospective collection of revenues from the Commissioner of Reve- 
nue and every other revenue collecting agency of the State. The Director of the 
Budget, by and with the advice and consent of a majority of the Advisory Budget 
Commission, may reduce all of said appropriations pro rata, including appropria- 
tions for the State Auditor and the State Treasurer, when necessary to prevent 
an overdraft or deficit for the fiscal period for which such appropriations are 
made. The purpose and policy of this act are to provide and insure that there shall 
be no overdraft or deficit in the general fund of the State at the end of the fiscal 
period, growing out of appropriations for maintenance and the Director of the 
Budget is directed and required to so administer this act as to prevent any such 
overdraft or deficit. (1929, c. 100, s. 26, 1955, c. 578, s. 7.) 

Editor’s Note. — The 1955 amendment words “including appropriations for the 
inserted in the next to last sentence the State Auditor and the State Treasurer.” 
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§ 143-26. Director to have discretion as to manner of paying an- 
nual appropriations.—Unless otherwise provided, it shall be discretionary with 
the Director of the Budget whether any annual appropriation shall be paid in 
monthly, quarterly or semiannual installments or in a single payment. (1897, c. 


S0Ss Revs: 93/2 5. Ci.9.5 Sin, OSSs mL cD eGR A/ Dep S-iocinle Zo yeas LUN asian fae) 


§ 143-27. Appropriations to educational, charitable and correc- 
tional institutions are in addition to receipts by them.—All appropriations 
now or hereafter made to the educational institutions, and to the charitable and 
correctional institutions, and to such other departments and agencies of the State 
as receive moneys available for expenditure by them, are declared to be in addi- 
tion to such receipts of said institutions, departments or agencies, and are to be 
available as and to the extent that such receipts are insufficient to meet the costs 
of maintenance of such institutions, departments, and agencies. (1929, c. 100, 


Ss. 28.9 


§ 143-27.1. Allocation of funds appropriated for area vocational 
training schools.—Funds appropriated to the Budget Bureau for area voca- 
tional training schools shall be allocated and disbursed for training programs 
under terms and conditions as may be prescribed by the Director of the Budget 
upon approval of the Advisory Budget Commission. (1957, c. 1385.) 


§ 143-28. All State agencies under provisions of this article.—lIt is 
the intent and purpose of this article that evéry department, institution, bureau, 
division, board, commission, State agency, person, corporation, or undertaking, 
by whatsoever name now or hereafter called, that expends money appropriated by 
the General Assembly or money collected by or for such departments, institutions, 
bureaus, boards, commissions, persons, corporations, or agencies, under any gen- 
eral law of this State, shall be subject to and under the control of every provision 
of this article. Any power expressed in this article or necessarily implied from 
the language hereof or from the nature and character of the duties imposed, in 
addition to the powers and duties heretofore expressly conferred herein, shall be 
held and construed to be given hereby to the end that any and all duties herein 
imposed and made and all purposes herein expressed may be fully performed and 
completely accomplished, and to that end this article shall be liberally construed. 
Provided, that notwithstanding the general language in this article the expendi- 
ture of funds by or under the supervision and control of the State Auditor and 
the State Treasurer for their respective departments shall not, except as provided 
in G. S. 143-25, be subject to the powers of the Director of the Budget or the 
Department of Administration, it being intended that the State Auditor and the 
State Treasurer shall be independent of any fiscal control exercised by the Di- 
rector of the Budget, and shall be subject only to such control as may be exer- 
cised by the Advisory Budget Commission. (1925, c. 89, s. 28; 1929, c. 100, s. 
ZOE OSD ECMO, OFRSe OL 07a CRLOO ME Senee) 

Editor’s Note. — The 1955 amendment Bureau” and deleted the words “or the 
added the last sentence. Assistant Director of the Budget” form- 

The 1957 amendment substituted “De- erly appearing after “Budget” near the 
partment of Administration” for “Budget end of the section. 


§ 143-29. Delegation of power by Director.—Any power or duty here- 
in conferred on the Governor as Director may be exercised and performed by 
such person or persons as may be designated or appointed by him from time to 
time in writing. (1925, c. 89, s. 29; 1929, c. 100, s. 30.) 


§ 143-30. Budget of State institutions.—The several institutions of the 
State, boards, departments, commissions, agencies, persons or corporations, in- 
cluded with the terms hereof to which appropriations are made now or hereafter 
for permanent improvements or for maintenance, shall, before any of such appro- 
priations, whether for permanent improvements or for maintenance, are available 
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or paid to them or any one of them, budget their requirements and present the 
same to the Director of the Budget on or before the first day of June of each odd 
numbered year hereafter. There shall be a separate budget presented for perma- 
nent improvements and for maintenance. Each of said budgets shall contain the 
requirements of said institutions, boards, commissions, and agencies, persons and 
corporations, and undertakings, as hereinbefore defined, for the succeeding two 
years. Each institution, board, department, commission, agency, person or cor- 
poration, in the preparation of such budget, shall follow as nearly as may be the 
itemized recommendations of the Director of the Budget and Advisory Budget 
Commission and/or as amended by the General Assembly. The forms, except 
when modified and changed by authority of the Director of the Budget, shall be 
the forms used in presenting the requests. (1925, c. 230, s. 2; 1929, c. 100, s. 32.) 

§ 143-31. Building and permanent improvement funds spent in ac- 
cordance with budget. — All buildings and other permanent improvements, 
which shall be erected and/or constructed, shall be erected and/or constructed, 
and carried on and the money spent therefor in strict accordance with the budget 
requests of such institution, board, commission, agency, person, or corporation 
filed with the Director of the Budget. The expenditure of appropriations for 
maintenance shall be in strict accordance with the budget recommendations for 
such institution, board, commission, agency, person or corporation and/or as 
amended or changed by the General Assembly. It shall be the duty of the Di- 
rector of the Budget to see that all money appropriated for either permanent im- 
provements or maintenance shall be expended in strict accordance with the budget 
recommendations and/or as amended by the General Assembly, for each depart- 
ment, institution, board, commission, agency, person or corporation. If the Di- 
rector of the Budget shall ascertain that any department, institution, board, com- 
mission, agency, person or corporation has used any of the moneys appropriated 
to it for any purpose other than that for which it was appropriated and budgeted, 
as herein required, and not in strict accordance with the terms of this article, the 
Director of the Budget shall have the power and he is hereby atuhorized to notify 
such institution, board, commission, agency, person or corporation that no further 
sums from any appropriation made to it will be available to such department, in- 
stitution, board, commission, agency, person or corporation until and after the 
persons responsible for the diversion of the said funds shall have replaced the 
same, and the Director of the Budget shall have the power and he is hereby au- 
thorized to notify the Auditor of the State not to approve or issue any further 
warrants for such department, institution, board, commission, agency, person or 
corporation for any unexpended appropriation and the Auditor is hereby prohib- 
ited from approving or issuing any further warrants for such department, insti- 
tution, board, commission, agency, person or corporation until he shall have been 
otherwise directed by the Director of the Budget. (1925, c. 230, s. 3; 1929, c. 
NOE Oy) 

§ 143-31.1. Study and review of plans and specifications for build- 
ing, improvement, etc., projects.—lIt shall be the duty and responsibility of 
the Director of the Budget to determine whether buildings, repairs, alterations, 
additions or improvements to physical properties for which appropriations of 
State funds are made have been designed for the specific purpose for which such 
appropriations are made, that such projects have been designed giving proper 
consideration to economy in first cost, in maintenance cost, in materials and type 
of construction. Architectural features shall be selected which give proper con- 
sideration to economy in design. The Director of the Budget shall have prepared 
a complete study and review of all plans and specifications for such projects and 
bids on same will not be received until the results of such study and review have 
been incorporated in such plans and specifications. (1953, c. 1090.) 


§ 143-32. Person expending an appropriation wrongfully.—Any trus- 
tee, director, manager, building committee or other officer or person connected 
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with any institution, or other State agency as herein defined, to which an appro- 
priation is made, who shall expend any appropriation for any purpose other than 
that for which the money was appropriated and budgeted or who shall consent 
thereto, shall be liable to the State of North Carolina for such sum so spent and 
the sum so spent, together with interest and costs, shall be recoverable in an ac- 
tion to be instituted by the Attorney General for the use of the State of North 
Carolina, which action may be instituted in the Superior Court of Wake County, 
or any other county, subject to the power of the court to remove such action for 
trial to any other county, as provided in § 1-83, subdivision two. (1925, c. 230, 
S43 1929,004 LOO SS.134-.) 


§ 143-33. Intent.—It is an intent and purpose of this article that all de- 
partments, institutions, boards, commissions, agencies, persons or corporations 
to which appropriations for permanent improvements and/or maintenance are 
made, shall submit to the Director of the Budget their requests for the payment 
of such appropriations in the form of a budget, following the recommendations 
made by the Director of the Budget and the Advisory Budget Commission and/or 
as amended by the General Assembly. (1925, c. 230, s. 5; 1929, c. 100, s. 35.) 


§ 143-34. Penalties and punishment for violations.—A refusal to per- 
form any of the requirements of this article, and the refusal to perform any rule 
or requirement or request of the Director of the Budget made pursuant to, or un- 
der authority of, the Executive Budget Act, shall subject the offender to penalty 
of two hundred and fifty dollars ($250.00), to be recovered in an action insti- 
tuted either in Wake County Superior Court, or any other county, by the Attor- 
ney General for the use of the State of North Carolina, and shall also constitute a 
misdemeanor, punishable by fine or imprisonment, or both, in the discretion of the 
court. If such offender be not an officer elected by vote of the people, such offense 
shall be sufficient cause for removal from office or dismissal from employment by 
the Governor upon thirty days’ notice in writing to such offender. (1929, c. 100, 
s. 36.) 


§ 143-34.1. Payrolls submitted to the Director of the Budget; ap- 
proval of payment of vouchers.—All payrolls of all departments, institu- 
tions, and agencies of the State government shall, prior to the issuance of vouch- 
ers in payment therefor, be submitted to the Director of the Budget, who shall 
check the same against the appropriations to such departments, institutions and 
agencies for such purposes, and if found to be within said appropriations, he 
shall approve the same and return one to the department, institution or agency 
submitting same and transmit one copy to the State Auditor, and no voucher in 
payment of said payroll or any item thereon shall be honored or paid except and 
to the extent that the same has been approved by the Director of the Budget. 
(hOFO NG: 183 SiS LOST ec. BZO0 m2.) 

Editor’s Note. — The 1957 amendment 
deleted the words “Assistant to the” where- 
ever appearing before “Director.” 


PARTICLE A, 
State Personnel Department. 


§ 143-35. State Personnel Department established.—(a) Depart- 
ment Distinct from Department of Administration and under Supervision of Di- 
rector—There is hereby created and established a State Personnel Department 
(herinafter referred to as “Department”) for the State of North Carolina. The 
Department shall be separate and distinct from the Department of Administra- 
tion and shall be under the administration and supervision of a Director ap- 
pointed by the State Personnel Council. The salary of the Director shall be 
fixed by the Governor subject to the approval of the Advisory Budget Commis- 
sion. The Director shall serve at the pleasure of the Personnel Council. 
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(b) State Personnel Council—There is hereby created and established a State 
Personnel Council (hereinafter referred to as “‘Council”) for the purpose of 
advising and assisting the State Personnel Director in preparing, formulating and 
promulgating rules and regulations, determining and fixing job classifications and 
descriptions, job specifications and minimum employment standards, standards 
of salaries and wages, and any and all other matters pertaining to employment 
under this article. The State Personnel Council shall consist of five members to 
be appointed by the Governor of North Carolina on or before July 1, 1953. The 
Council shall have the power to designate the member of said Council who shall 
act as chairman thereof. At least one member of the Council shall be an individ- 
ual of recognized standing in the field of personnel administration and who is not 
an employee of the State subject to the provisions of this article; at least one 
member of the Council shall be an individual actively engaged in the management 
of a private business or industry; two members of the State Personnel Council 
shall also serve as members of the Merit System Council; not more than one 
member of the Council shall be an individual chosen from the employees of the 
State subject to the provisions of this article. The Council shall meet at least 
one time in each calendar quarter of the year, or upon call of the Governor, or of 
the Director, or a member of the Council, or at the request of the head of any de- 
partment or agency when necessary to consider any appeal provided for hereun- 
der. Three members of the Council shall constitute a quorum. Notice of meet- 
ings shall be given members of the Council by the Director who shall act as sec- 
retary to the Council. The members of the Council shall each receive seven dol- 
lars ($7.00) per day including necessary time spent in traveling to and from 
their place of residence within the State to the place of meeting while engaged 
in the discharge of the duties imposed hereunder, and his necessary subsistence 
and traveling expenses. The member of the Council who is an employee of the 
State, as provided hereunder, shall not receive any per diem for his services but 
such member shall receive traveling expenses and subsistence, while engaged in 
the discharge of his duties hereunder, at the same rate and in the same amount 
as provided for State employees without any deduction for loss of time from his 
employment.fOne of the Council members shall be appointed by the Governor 
to serve for a term of two years. One member shall be appointed to serve for 
a term of three years. Three members shall be appointed to serve for a term of 
four years and upon the expiration of the respective terms, the successors of 
said members shall be appointed for a term of four years each thereafter. Any 
member appointed to fill a vacancy occurring in any of the appointmentS made 
by the Governor prior to the expiration of the term for which his predecessor 
was appointed shall be appointed for the remainder of such term. A member of 
the State Personnel Council shall not be considered a public officer, or as hold- 
ing office within the meaning of Article XIV, Section 7, of the Constitution of 
this State, but such member shall be a commissioner for a special purpose. The 
Governor may, at any time after notice and hearing, remove any Council mem- 
ber for gross inefficiency, neglect of duty, malfeasance, misfeasance, or nonfeas- 
ance in office. . 

(c) Personnel Officers Representing State Departments, Agencies and Com- 
missions.—For the purpose of aiding and assisting in the operation and admin- 
istration of this article, each State department, agency or commission shall ap- 
point, or shall designate from among its present employees, a personnel officer to 
represent the department, agency or commission and the head of same in carrying 
out the provisions of this article within such department, agency or commission. 
All personnel officers designated hereunder shall serve in an advisory and consult- 
ing capacity to the State Personnel Director and the Council in both intra-De- 
partment and inter-Department personnel policies and practices. 

(d) Merit System Council; Responsibility of State Personnel Director; Super- 
visor of Merit Examinations—The Merit System Council created under the pro- 
visions of chapter 126 of the General Statutes, and all powers and duties hereto- 
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fore exercised by the Merit System Council, shall continue in effect as provided 
in chapter 126 of the General Statutes: Provided, however, that the State Per- 
sonnel Director shall be charged with the responsibility of carrying out the regu- 
lations and policies maintained and provided by the Merit System Council and 
the administration of same as applicable to individuals, employees and agencies of 
the State now subject to chapter 126 of the General Statutes, as amended, or as 
the same from time to time may be amended, but excluding and excepting from 
the application of this article all employees of the county welfare departments and 
the county, city, county-city and district health departments, and that nothing 
herein contained shall be construed so as to alter, abridge or deprive the Merit 
System Council of the authority vested in it by virtue of § 126-14. The State Per- 
sonnel Director shall select and appoint, with the advice and approval of the Merit 
System Council, and in accordance with the Merit System regulations, a person 
designated as supervisor of merit examinations, who shall not be a member of the 
Merit System Council and who shall be charged with the performance of the du- 
ties and functions of supervisor of merit examinations as provided by chapter 126 
of the General Statutes. (1949, c. 718, s. 1; 1949, c. 1174; 1953, c. 1085 s. 1; 
1957; COZO9 NSA 23 C MOF se Or ye: 41 004 9s.) 23) 

Editor’s Note. — Session Laws 1949, c. “Division of Personnel under the Budget 
718, rewrote this article, inserted § 143-34.1 Bureau’, was codified from Public Laws 


and amended §§ 126-2, 126-3 and 126-16. 
Section 6 of the said chapter provides: 
“Nothing herein shall be construed as au- 
thorizing the fixing of classifications and 
descriptions, job specifications and employ- 
ment standards, standards of salaries or 
wages, or necessary number of positions, 
or otherwise which cause the total funds 
required by any department, agency, bu- 
reau, Or commission to exceed the funds 
appropriated for salaries and wages in that 
agency for either year of the biennium.” 

Session Laws 1949, c. 1174, changed the 
compensation of a member of the council 
from ten to seven dollars a day. 

The former article, which was entitled 


1931, c. 277, as amended by Public Laws 
1933, c. 46. The 1931 act abolished the 
Salary and Wage Commission established 
under Public Laws 1925, c. 125. 

The 1953 amendment rewrote subsec- 
tion (b). 

The first 1957 amendment substituted 
“Department of Administration” for “Bud- 
get Bureau” in subsection (a). The second 
1957 amendment rewrote the third sentence 
of subsection (a). The third 1957 amend- 
ment inserted the words “two members of 
the State Personnel Council shall also 
serve as members of the Merit System 
Council” in lines fourteen and fifteen of 
subsection (b). 


§ 143-36. Duties and powers of Director and Council as to State 
employees.—The State Personnel Director shall, after consultation with the 
heads of State agencies affected, and with their cooperation, survey the duties 
and responsibilities of positions and the qualifications required therefor, for the 
purpose of classifying the positions and establishing standard salary scales for 
State employees. Each class shall consist of one or more positions substantially 
different from other positions as to duties and responsibilities. The positions in 
a class shall be so similar as to duties and responsibilities that all can have the 
same descriptive title, the same qualifications, requirements, and the same salary 
scale. 

After such surveys, and after consultation with the heads of State agencies 
affected, and with the approval of the State Personnel Council, the State Per- 
sonnel Director shall establish a specification for each class of State positions 
setting forth a descriptive title, the duties and responsibilities characteristic of 
positions in the class, and the minimum qualifications required for entrance to 
positions in the class, shall allocate the positions to such classes, and shall estab- 
lish for each class a standard salary scale with minimum, intermediate, and maxi- 
mum salary rates. The salary rates shall reflect the relative difficulty and re- 
sponsibility of the work in the classes and shall be equitable within the limit of 
available funds. 

When the personnel survey and investigation is completed with respect to a 
particular State department, bureau, agency or commission, the State Personnel 
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Director shall file a report with the Governor and with the head of such depart- 
ment, bureau, agency or commission, setting out the classification of each State 
position, and the salaries and wages to be paid to each of the employees in said 
State department, bureau, agency or commission, and the scale of increments to 
be granted at least once each year to each State employee whose services have 
met the standard of efficiency as established by the State Personnel Director and 
approved by the Council and Governor: Provided, however, in establishing the 
standard of efficiency for the purpose of annual increments, the regulations shall 
provide that all State employees whose services merit retention in service shall, 
as hereinafter set forth, be granted annual increments up to but not exceeding 
the intermediate salary step nearest to the middle of the salary range established 
for the respective classification and/or position, and those State employees whose 
services meet higher standards, as formulated and fixed by the State Personnel 
Director and Council, shall, as hereinafter set forth, be given annual increments 
up to but not exceeding the maximum of the salary range for the respective 
classification and/or position. (1949, c. 718, s. 1; 1957, c. 1349, s. 1.) 
Editor’s Note. — The 1957 amendment 
rewrote this section. 


§ 143-37. Contents of report to become fixed standard; effective 
date.—When said report with respect to any such department, bureau, agency 
or commission has been completed and filed with and approved by the Governor, 
and also filed with the head of such department, bureau, agency or commission, 
the findings in said report shall then become the fixed standard for the classifica- 
tion of positions and the duties to be performed, and/or the positions to be filled, 
the salaries and/or wages to be paid, and the increments to be granted to all em- 
ployees in the department, bureau, agency or commission, to which said report 
relates, and it shall thereupon be the duty of the head of such department, bu- 
reau, agency or commission, on the first day of the next month, beginning not 
less than thirty days subsequent to the date of the reception of said report by 
him, to put the same into effect, and thereupon with respect to such department, 
bureau, agency or commission, the classification of positions, the duties to be 
performed and/or the positions to be filled, the salaries and wages to be paid, 
and the increments to be granted, all as specified in said report, shall become 
the only allowable standard for and with respect to such department, bureau, 
agency or commission. (1949, c. 718, s. 1; 1957, c. 1349, s. 2.) 


Editor’s Note. — The 1957 amendment 
deleted references to “the number of al- 
lowable positions and employees.” 


143-38. Reconsideration of survey and report; changes therein. 
—It shall be the duty of the State Personnel Director upon request of the head 
of any State department, bureau, agency or commission, and also from time to 
time without such request, to reconsider the survey and report hereinbefore pro- 
vided for, and with the approval of the Council and the Governor, to make 
changes therein in accordance with such findings within the limits of available 
appropriations; and upon report by him to the head of any department, bureau, 
agency or commission, and to the Governor setting out such findings and changes, 
it shall be the duty of the head of such department, bureau, agency or commuis- 
sion, to put such findings and changes into effect on the first day of the next 
month, beginning not less than thirty days after the date of receipt by him of 
such report: Provided, however, the State Personnel Director shall have the 
authority to make necessary individual adjustments within the framework of 
the approved salary and classification plan. (1949, c. 718, s. 1; 1957, c. 1349, 
Sos) 

Editor’s Note. — The 1957 amendment 

rewrote this section. 
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§ 143-39. Payment of increments considered State personnel pol- 
icy; increments to be considered in request for appropriations.—All sal- 
ary ranges for State employees not exempted from this article shall contain a 
fixed and uniform scale of increments between the minimum and maximum salary 
rate as fixed and determined according to the provisions of § 143-36 of this ar- 
ticle. It shall be considered a part of the personnel policy of this State that these 
increments or increases in pay shall be granted in accordance with standards and 
regulations fixed, determined and established by the State Personnel Director and 
the Council as authorized and provided under the provisions of § 143-36 of this 
article. The head of each department, bureau, agency or commission, when mak- 
ing his request for the ensuing biennium shall take into account the annual and 
other increments based on efficiency standards as established, or as may be estab- 
lished, under the provisions of the article, for the employees of his department, 
bureau, agency or commission, and such head shall anticipate the amounts which 
shall be required during the biennium for the purpose of paying such increments, 
and shall include such amounts in his appropriations request, but in no case shall 
the amount estimated for increments based on efficiency standards exceed two- 
thirds the sum which would be required to grant efficiency increments to all the 
personnel of the agency then receiving, or who would receive during the first year 
of the biennium, the intermediate salary nearest the middle of the salary range es- 
tablished for the respective classification and/or position; provided, however, with 
the consent of the Personnel Council, State. departments, bureaus, agencies or 
commissions with twenty-five (25) or less employees may exceed the two-thirds 
restrictions herein set up. (1949, c. 718, s. 1.) 


§ 143-40. Director and Council to fix holidays, vacations, hours, 
sick leave and other matters pertaining to State employment. — The 
State Personnel Director, upon the advice and approval of the Council, shall fix, 
determine and establish the hours of labor in each State department, bureau, 
agency or commission, and is authorized and empowered to make all necessary 
rules and regulations with respect to holidays, vacations, sick leave or any other 
type of leave, and any and all other matters having direct relationship to services 
to be performed and the salaries and wages to be paid therefor, all of which shall 
be subject to the approval of the Governor: Provided, however, that the amount 
of annual leave granted as a matter of right to each regular State employee shall 
not be less than one and one-fourth days per calendar month cumulative to at 
least thirty days, and that sick leave granted to each State employee shall not be 
less than ten days for each calendar year, cumulative from year to year. (1949, 
C7 LB ooh ta 105 Seco es. LON) 

Editor’s Note. — The 1953 amendment 
substituted “cumulative” for “accumula- 
tive” in the last line. 


§ 143-41. Director to determine qualifications of applicants for 
positions.—The State Personnel Director, with the advice and approval of the 
Council and Governor, shall adopt rules and regulations to the end that applicants 
for positions in the various State departments, bureaus, agencies, and commis- 
sions covered by this article may file applications for State employment with the 
Director, and it shall be the duty of the Director to examine into the qualifications 
of each applicant within a reasonable period of time after the application is filed, 
and the Director shall notify each applicant of the results of such examination in 
writing and shall certify and shall keep a list of persons so qualified. Said list 
shall be open to the inspection of the heads of the various departments, bureaus, 
agencies and commissions of the State, and such heads may from time to time 
fill positions from such lists. When any position covered by this article has re- 
mained unfilled for a period of ten days, it shall be the duty of the department, 
bureau, agency or commission in which the unfilled position exists to notify the 
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Director of the fact, and the Director shall list the unfilled position, so long as it 
shall remain unfilled, on the list which he shall keep posted in his office where it 
shall be available on demand to any person seeking employment in various State 
agencies, departments, bureaus or commissions. The list of certified applicants 
and list of unfilled positions shall be presented to the Council for its information 
at each regular meeting of the Council. (1949, c. 718, s. 1.) 
Quoted in Pinnix v. Toomey, 242 N. C. 
358, 87 S. E. (2d) 893 (1955). 


§ 143-42. Appeal provided in case of disagreement. — In the event 
there shall be a disagreement between the State Personnel Director and the head 
of any other department, bureau, agency or commission of the State or between 
the State Personnel Director and any employee subject to this article because of 
any ruling of the Director upon any question involving such other department, bu- 
reau, agency or commission, or any of its positions, employees, or other matter 
within the scope and purview of this article, then the matters in dispute shall be 
heard by the Council. Any employee or agency head may appeal from the deci- 
sion of the Council and the matter shall be heard by the Governor and the deci- 
sion or action of the Governor thereon shall be final. (1949, c. 718, s. 1.) 


§ 143-43. Offices of State Personnel Department; Department to 
-employ clerical and necessary assistants.—The Board of Public Buildings 
and Grounds shall provide the State Personnel Department with adequate offices 
in the city of Raleigh, North Carolina. The State Personnel Director shall be 
charged with the supervision and administration of all activities subject to the 
jurisdiction and control of the State Personnel Department and, subject to the ap- 
proval of the Council and Governor, said Director is hereby authorized to employ 
clerical and such other assistants as may be deemed necessary and adequate in 
order to carry out the purpose and intent of this article. For the purpose of es- 
tablishing and fixing proper and adequate standards, classifications, job descrip- 
tions, specifications and salaries for technical, professional and skilled employees 
and for any other purposes pertinent to this article, the Director may, in co-opera- 
tion with the head of any other State department, bureau, agency or commission, 
make use of the data, studies and services of any such department, bureau, agency 
or commission or the technical, professional or special knowledge or services of 
any employees of such department, bureau, agency or commission. (1949, c. 718, 
Seal) 


§ 143-44. Director to determine the qualifications of State em- 
ployees selected by heads of departments; persons employed on effec- 
tive date deemed qualified.—All persons employed in any department, bu- 
reau, agency or commission of the State government on the effective date of this 
article shall be deemed qualified for the positions they hold or occupy, provided no 
person who has held any position for a period of less than six months on the ef- 
fective date of this article shall be deemed qualified until he shall have completed 
six months of satisfactory service in such position or shall before that time have 
been examined and found qualified by the Director in accordance with the rules 
and regulations of the Council. 

The selection and appointment of all personnel of all of the departments, bu- 
reaus, agencies or commissions of the State, shall, as heretofore, be exercised by 
the head of the department, bureau, agency or commission as to which the em- 
ployment is to be performed, but, from and after the effective date of this article, 
such employment shall be subject to the approval of the State Personnel Director, 
as to whether such employees so selected meet the standards of qualifications 
established under this article, and, if such person so selected is found duly quali- 
fied according to such standards, the Personnel Director shall approve the em- 
ployment if otherwise authorized and permissible under this article. Any em- 
ployee of the State or any person seeking employment who has been found by 
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the Director not to be qualified for the position applied for may appeal the de- 
cision of the Director to the Council at its next regular meeting after he has 
received notice of disqualification. (1949, c. 718, s. 1.) 


§ 148-45. Director to certify copies of reports to State Auditor and 
Director of the Budget.—The State Personnel Director shall transmit to the 
State Auditor and the Director of the Budget copies of his report or reports, or 
any changes in same, with respect to the various departments, bureaus, agencies 
and commissions, and the salaries and wages, including increments, for such 
positions and employees in the several departments, bureaus, agencies and com- 
missions and the same shall be paid out of the appropriation for such purposes 
and in accordance with the schedule set out in said report or reports or any duly 
established changes made therein: Provided, however, that when the Director 
of Personnel shall have approved any employment or salary increase in any de- 
partment, bureau or agency of the State government, the certification for pay- 
ment by the Director of the Budget, as required by § 143-341, shall not be con- 
strued as conferring upon or vesting in the Director of the Budget any authority 
or control over the employment of personnel, salaries, wages, hours of labor, va- 
cations, sick leave, classifications, standards, regulations and reports, matters, 
things, administration and functions committed and vested in this article to the 
jurisdiction and control of the State Personnel Director and Council as set forth 
in thistarticles: “((GlO49 mcm Sas gleel 07 Gr 2Q0Rs ace) 


Editor’s Note. — The 1957 amendment the words “Assistant to the’ formerly ap- 
substituted ‘‘Director of the Budget” for pearing before “Director” in the proviso. 
“Budget Bureau” in line two and deleted 


§ 143-46. Exemptions; persons and employees not subject to this 
article.—The provisions of this article shall not apply to certain persons and 
employees as follows: Persons employed solely on an hourly basis; public school 
superintendents; principals and teachers and other public school employees; in- 
structional and research staff of the educational institutions of the State; Busi- 
ness Managers of the University of North Carolina, Consolidated, the Univer- 
sity of North Carolina, the State College of Agriculture and Engineering, the 
Woman’s College, East Carolina College, and the Appalachian State Teachers 
College; professional staff of hospitals, asylums, reformatories and correctional 
institutions of the State; members of boards, bureaus, agencies, commissions, 
councils and advisory councils, compensated on a per diem basis; constitutional 
officers of the State and except as to salaries, their chief administrative assistant; 
officials and employees whose salaries are fixed by the Governor, or by the Gov- 
ernor and Council of State, or by the Governor subject to the approval of the 
Council of State, or Advisory Budget Commission, by authority of a specific 
statute explicitly pertaining to such officials and/or employees; officials and/or 
employees whose salaries are fixed by the Governor subject to the approval of a 
definitely named officer, agent, bureau, agency or commission of the State by 
authority of a specific statute explicitly pertaining to such officials and/or em- 
ployees ; officials and/or employees whose salaries are fixed by statute or by vir- 
tue of a specific statutory method other than by the method provided by this 
article explicitly pertaining to such officials and/or employees. In all cases of 
doubt or where any question arises as to whether or not any person, official or 
employee is subject to the provisions of this article, the doubt, controversy or 
question shall be investigated and decided by the State Personnel Director with 
the approval of the Council and such decision shall be final. Where the approval 
of any appointment, employment and/or salary is required by statute to be made 
by the Budget Bureau or assistant to the Director of the Budget (by whatever 
title or name), all such authority and power of approval, in whatever manner 
or form exercised, is hereby transferred to and vested in the State Personnel 
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Director, and all such statutes shall be deemed to be amended to such extent. 


(1949, c. 718, s. 1; 1957, c. 1447.) 


Editor’s Note. — The 1957 amendment 
inserted, after the words “educational insti- 
tutions of the State” the words and punc- 
tuation “Business Managers of the Uni- 
versity of North Carolina, Consolidated, 


the University of North Carolina, the State 
College of Agriculture and Engineering, 
the Woman’s College, East Carolina Col- 
lege, and the Appalachian State Teachers 
College.” 


§ 143-47. Classifications and salaries established prior to effective 
date of article to remain in force until changed. — All classifications, 
grades, salaries, wages, hours of work, vacation, sick leave, positions and stand- 
ards heretofore established by the Division of Personnel under the Budget Bu- 
reau prior to April 1, 1949, shall remain in force and effect until the same are 
amended, altered, voided or replaced by the State Personnel Director and the 
Council acting under the authority of this article. (1949, c. 718, s. 1.) 


ARTICLE 3. 


Purchase and Contract Division. 


§ 143-48. Purchase and Contract Division created.—There is hereby 
created in the Department of Administration a division to be known as the Pur- 
frase ance contract’ Wivisiony oo trcwcOl. Sols 19ST GC. S962" 1957,-C, 209, s: 
55) 


Editor’s Note.—vThe 1957 amendment re- 
wrote this section. 

Prior to the amendment this article re- 
lated to a division in the Governor’s Of- 


fice known as the “Division of Purchase 
and Contract” which was under the super- 
vision and control of the “Director of Pur- 
chase and Contract.” 


§ 143-49. Powers and duties of Director. — The Director of Adminis- 
tration shall have power and authority, and it shall be his duty, subject to the 
provisions of this article: 

(1) To canvass all sources of supply, and to contract for the purchase of all 
supplies, materials and equipment required by the State government, 
or any of its departments, institutions or agencies under competitive 
bidding in the manner hereinafter provided for. 

(2) To establish and enforce standard specifications which shall apply to 
all supplies, materials and equipment, purchased or to be purchased 
for the use of the State government for any of its departments, in- 
stitutions or agencies; there shall be included in the contract for the 
printing of the Session Laws of the General Assembly such specifi- 
cations as to the time limit within which, or the speed with which, 
such Session Laws are to be printed as to insure the speediest pub- 
lication practicable so as to make possible an early distribution of the 
Session Laws after the adjournment of the General Assembly. 

(3) To purchase or contract for all telephones, telegraph, electric light 
power, postal and any and all other contractual services and needs of 
the State government, or any of its departments, institutions, or 
agencies; or in lieu of such purchase or contract to authorize any de- 
partment, institution or agency to purchase or contract for any or 
all such services. 

(4) To have general supervision of all storerooms and stores operated by 
the State government, or any of its departments, institutions or agen- 
cies; to provide for transfer and/or exchange to or between all 
State departments, institutions and agencies, or to sell all supplies, 
materials and equipment which are surplus, obsolete or unused; and 
to maintain inventories of all fixed property and of all moveable 
equipment, supplies and materials belonging to the State government, 
or any of its departments, institutions or agencies. 
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(5) To make provision for and to contract for all State printing, including 
all printing, binding, paper stock and supplies or materials in con- 


nection with the same. 


(6) To permit charitable, nonprofit corporations, operating charitable hos- 
pitals, under such rules, regulations and procedures as the Advisory 
Budget Commission shall adopt, to purchase hospital supplies and’ 
equipment under contracts negotiated and entered into by the De- 
partment of Administration for the purchase of hospital supplies and: 
equipment for State sanatoria, hospitals and other medical institu- 


tions operated by the State or agencies of the State. 


(1931, c. 261,. 


so2s LOS] np chSjaswl 6051 ici 411 27,usr la ahOe aCe G9, cio 


Cross Reference. — As to settlement of 
affairs of inoperative boards and agencies, 
see §§ 143-267 through 143-272. 

Editor’s Note. — The first 1951 amend- 
ment added the part of subdivision (2) ap- 


rector of Administration” for “Director of 
Purchase and Contract” and ‘Department 
of Administration” for “Division of Pur- 
chase and Contract.” The amendment also- 
deleted a provision for leasing space re- 


pearing after the semicolon, and the sec- 
ond 1951 amendment added subdivision (6). 
The 1957 amendment substituted “Di- 


quired by any department, institution or 
agency of the State government. 


§ 143-50. Certain contractual powers exercised by other depart- 
ments transferred to Director.—All rights, powers, duties and authority re- 
lating to State printing, or to the purchase of supplies, materials and equipment 
now imposed upon and exercised by any State department, institution, or agency 
under the several statutes relating thereto, are hereby transferred to the Direc- 
tor of Administration and all said rights, powers, duty and authority are hereby 
imposed upon and shall hereafter be exercised by the Director of Administration: 
under the provisions of this article. (1931, c. 261, s. 3; 1957, c. 269, s. 3.) 

Editor’s Note. — The 1957 amendment 
substituted “Director of Administration” 
for “Director of Purchase and Contract.” 


§ 143-51. Reports to Director required of all agencies as to needs.. 
—lIt shall be the duty of all departments, institutions, or agencies of the State: 
government to furnish to the Director of Administration when requested, and 
on blanks to be approved by him, tabulated estimates of all supplies, materials. 
and equipment needed and required by such department, institution or agency 
for such periods in advance as may be designated by the Director of Administra- 
tion. .|(193. pes 2Z6l. 4s Ash b957peC 260 S925.) 

Editor’s Note. — The 1957 amendment 
substituted “Director of Administration” 
for “Director of Purchase and Contract.” 


§ 148-52. Consolidation of estimates by Director; bids; awarding 
of contract; rules and regulations. — The Director of Administration shall 
compile and consolidate all such estimates of supplies, materials and equipment 
needed and required by all State departments, institutions and agencies to de- 
termine the total requirements for any given commodity. If the total require- 
ments of any given commodity will involve an expenditure in excess of two thou- 
sand dollars, sealed bids shall be solicited by advertisement in a newspaper of 
State-wide circulation at least once and at least ten days prior to the date fixed 
for opening of the bids and awarding of the contract: Provided, other methods 
of advertisement may be adopted by the Director of Administration, with the 
approval of the Advisory Budget Commission, when such other method is deemed 
more advantageous for the particular item to be purchased. Regardless of the 
amount of the expenditure, it shall be the duty of the Director of Administration 
to solicit bids direct by mail from reputable sources of supply. Except as other- 
wise provided for in this article, all contracts for the purchase of supplies, ma- 
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terials or equipment made under the provisions of this article shall wherever 
possible be based on competitive bids and shall be awarded to the lowest re- 
sponsible bidder, taking into consideration the quality of the articles to be sup- 
plied, their conformity with the standard specifications which have been estab- 
lished and prescribed, the purpose for which said articles are required, the dis- 
count allowed for prompt payment, the transportation charges, and the date or 
dates of delivery specified in the bid. Competitive bids on such contracts shall 
be received in accordance with rules and regulations to be adopted by the Direc- 
tor of Administration with the approval of the Advisory Budget Commission, 
which rules and regulations shall prescribe among other things the manner, time 
and place for proper advertisement for such bids, indicating the time and place 
when such bids will be received, the articles for which such bids are to be sub- 
mitted and the standard specifications prescribed for such articles, the amount 
or number of the articles desired and for which the bids are to be made and the 
amount, if any, of bonds or certified checks to accompany the bids. Any and all 
bids received may be rejected. Each and every bid conforming to the terms of 
the advertisement herein provided for, together with the name of the bidder, 
shall be entered on the records, and all such records with the name of the suc- 
cessful bidder indicated thereon shall, after the award or letting of the contract, 
be open to public inspection. Bids shall be opened in public. A bond for the 
faithful performance of any contract may be required of the successful bidder in 
the discretion of the Director of Administration. After the contracts have been 
awarded, the Director of Administration shall certify to the several departments, 
institutions and agencies of the State government the sources of supply and the 
contract price of the various supplies, materials and equipment so contracted for. 

The Advisory Budget Commission shall have the necessary authority to adopt 
rules and regulations governing the following: 


(1) Designating a board of award, composed of members of the Budget 
Commission, or other regular employees of the State or its institu- 
tions (who shall serve without added compensation), to act with the 
Director in canvassing bids and awarding contracts. 

(2) Fixing a quorum of the board of award and prescribing the routine and 
conditions to be followed in canvassing bids and awarding contracts. 

(3) Prescribing routine for securing bids and awarding contracts on items 
that do not exceed $2,000 in value. 

(4) Prescribing items and quantities to be purchased locally. 

(5) Providing that where bids are unsatisfactory the Division, with the ap- 
proval and consent of the Budget Commission, may reject all bids 
and purchase the article in the open market, but only at a lower price. 

(6) Prescribing procedure to encourage the purchase of North Carolina 
farm products, and products of North Carolina manufacturing enter- 
prises. 

(7) Adopting any other rules and regulations necessary to carry out the 
Purpose Ol this: articlesm=(l951e ce ZO seo 1935, c. 4415 5, 171957, 


CuaOo ws! Oo) 
Editor’s Note. — The 1933 amendment rector of Administration” for “Director of 
added the second paragraph containing Purchase and Contract” at several places 
subdivisions (1)-(7). in the first paragraph. 


The 1957 amendment substituted ‘“Di- 


§ 143-53. Requisitioning for supplies by agencies; must purchase 
through sources certified.—After sources of supply have been established by 
contract under competitive bidding and certified by the Director of Administra- 
tion to the said departments, institutions and agencies as herein provided for, it 
shall be the duty of all departments, institutions and agencies to make requisition 
on blanks to be approved by the Director of Administration, for all supplies, 
materials and equipment required by them upon the sources of supply so certi- 
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fied, and, except as herein otherwise provided for, it shall be unlawful for them, 
or any of them, to purchase any supplies, materials or equipment from other 
sources than those certified by the Director of Administration. One copy of 
such requisition shall be sent to the Director of Administration when the requisi- 
tion isiissued), (1934 cuzoleseGs IQS A cRZ69ns A430) 

Editor’s Note. — The 1957 amendment 
substituted “Director of Administration” 
for “Director of Purchase and Contract.” 


§ 143-54. Certain purchases excepted from provisions of article.— 
Unless otherwise ordered by the Director of Administration, with the approval 
of the Advisory Budget Commission, the purchase of supplies, materials and 
equipment through the Director of Administration shall not be mandatory in the 
following cases: 

(1) Technical instruments and supplies and technical books and other 
printed matter on technical subjects; also manuscripts, maps, books, 
pamphlets and periodicals for the use of the State Library or any 
other library in the State supported in whole or in part by State 
funds. 

(2) Perishable articles and such as fresh vegetables, fresh fish, fresh meat, 
eggs and milk: Provided, that no other article shall be considered 
perishable within the meaning of this clause, unless so classified by 
the Director of Administration with the approval of the Advisory 
Budget Commission. 

All purchases of the above articles made directly by the departments, institu- 
tions and agencies of the State government shall wherever possible be based on 
at least three competitive bids. Whenever an order or contract for such arti- 
cles is awarded by any of the departments, institutions and agencies of the State 
government a copy of such order or contract, together with a record of the com- 
petitive bids upon which it was based, shall be forwarded to the Director of Ad- 
ministration: G¢193UiceZol tse 191957 e269 Beas) 

Editor’s Note. — The 1957 amendment 
substituted “Director of Administration” 
for “Director of Purchase and Contract.” 


§ 148-55. Purchase of articles in certain emergencies.—In case of 
any emergency arising from any unforeseen causes, including delay by contrac- 
tors, delay in transportation, breakdown in machinery, or unanticipated volume 
of work, the Director of Administration shall have power to purchase in the 
open market any necessary supplies, materials or equipment for immediate de- 
livery to any department, institution or agency of the State government. A re- 
port on the circumstances of such emergency and his transactions thereunder shall 
be transmitted in writing by the Director of Administration to the Advisory 
Budget Commission at its next meeting and shall be entered in the minutes of 
thes@ommission.. (193) ce Zolngs Oo 195/:8C .200 Bs aon) 

Editor’s Note. — The 1957 amendment 
substituted ‘Director of Administration” 
for “Director of Purchase and Contract.” 


§ 143-56. Contracts contrary to provisions of article made void.— 
Whenever any department, institution or agency of the State government, re- 
quired by this article and the rules and regulations adopted pursuant thereto ap- 
plying to the purchase of supplies, materials, or equipment through the Director 
of Administration shall contract for the purchase of such supplies, materials, or 
equipment contrary to the provisions of this article or the rules and regulations 
made hereunder, such contract shall be void and of no effect. If any such de- 
partment, institution or agency purchases any supplies, materials, or equipment 
contrary to the provisions of this article or the rules and regulations made here- 
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under, the executive officer of such department, institution or agency shall be 
personally liable for the costs thereof, and if such supplies, materials, or equip- 
ment are so unlawfully purchased and paid for out of State moneys, the amount 
thereof may be recovered in the name of the State in an appropriate action in- 
stituted theretors© (193 1fice2z6iy su.9 91957) c: 269,4s5°3:) 

Editor’s Note. — The 1957 amendment 
substituted “Director of Administration” 
for “Director of Purchase and Contract.” 


§ 143-57. Preference given to North Carolina products and articles 
manufactured by State agencies; sales tax considered.—The Director of 
Administration shall in the purchase of and/or in the contracting for supplies, 
materials, equipment, and/or printing give preference as far as may be practica- 
ble to materials, supplies, equipment and/or printing manufactured or produced 
in North Carolina: Provided, however, that in giving such preference no sacri- 
fice or loss in price or quality shall be permitted: and, Provided further, that 
preference in all cases shall be given to surplus products or articles produced and 
manufactured by other State departments, institutions, or agencies which are 
available for distribution: Provided further, that in canvassing and comparing 
bids there shall be taken into consideration any sales tax or excise tax that will 
accrue to the State of North Carolina which is levied now or hereafter may be 
levied and in no case shall a bidder subject to such tax suffer in comparison with 
bids from those to whom such tax would not apply. (1931, c. 261, s. 10; 1933, 
Carte NES tn L097, Ce ZOU 8Sa oe) 

Editor’s Note. — The 1933 amendment rector of Administration” for “Director of 
added the last proviso. Purchase and Contract.” 

The 1957 amendment substituted “Di- 


§ 143-58. Department of Administration directed to give prefer- 
ence to home products.—The Department of Administration or any State 
agency or institution which is authorized to purchase foodstuff and other sup- 
plies for State institutions, is hereby directed in all cases where the prices, prod- 
ucts, or other supplies are available and equal, the said purchasing agency or 
institution shall in all such cases, contract with and purchase from the citizens 
of North Carolina and as far as is reasonable and practical, taking into considera- 
tion price and quality, shall purchase and use and give preference to all of such 
products and supplies as are grown or produced within the State of North Caro- 
iinarenc G830cs 1683-71957, C269 Re3.) 

Editor’s Note.—Prior to the 1957 amend- of Purchase and Contract or any other 
ment this section applied to the “Division constituted department.” 


§ 143-59. Rules and regulations covering certain purposes. — The 
Director of Administration, with the approval of the Advisory Budget Commis- 
sion, may adopt, modify, or abrogate rules and regulations covering the follow- 
ing purposes, in addition to those authorized elsewhere in this article: 

(1) Requiring monthly reports by State departments, institutions or agen- 
cies of stocks of supplies and materials and equipment on hand and 
prescribing the form of such reports. 

(2) Prescribing the manner in which supplies, materials and equipment 
shall be delivered, stored and distributed. 

(3) Prescribing the manner of inspecting deliveries of supplies, materials 
and equipment and making chemicals and/or physical tests of sam- 
ples submitted with bids and samples of deliveries to determine 
whether deliveries have been made to the departments, institutions 
or agencies in compliance with specifications. 

(4) Prescribing the manner in which purchases shall be made by the Di- 
rector of Administration in all emergencies as defined in § 143-55. 
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(5) Providing for such other matters as may be necessary to give effect to 
the foregoing rules and the provisions of this article. 

Notwithstanding any of the provisions of this article, the Director of Ad- 
ministration, with the approval of the Advisory Budget Commission, may fol- 
low whatever procedure is deemed necessary to enable the State, its institutions 
and agencies, to take advantage of the sale of any war surplus material sold by 
the federal government or its disposal agencies. (1931, c. 261, s. 11; 1945, c. 
145:6819575-C269 5.33) 

Editor’s Note. — The 1945 amendment rector of Administration” for “Director of 
added the last paragraph. Purchase and Contract.” 

The 1957 amendment substituted “Di- 


§ 143-60. Standardization Committee.—It shall be the duty of the 
Governor to appoint a Standardization Committee to consist of seven members 
as follows: The Director of Administration, who shall be chairman of said 
Committee; an engineer from the State Highway Commission to be appointed 
by the Governor upon the recommendation of the chairman of the State High- 
way Commission; a representative of the State educational institutions to be 
appointed by the Governor, a representative of the State departments to be ap- 
pointed by the Governor, a representative of the State charitable and correc- 
tional institutions to be appointed by the Governor, and two members of the 
Advisory Budget Commission to be designated by the Governor. Four members 
of said Committee shall constitute a quorum for the transaction of business, or 
the performance of any duties imposed upon the Committee by this article. The 
Committee shall meet at such time, or times, as it shall by rule or regulation 
prescribe, but it may meet at other times at the call of the chairman. The 
Committee shall keep official minutes and such minutes shall be open to pub- 
lic inspection. It shall be the duty of the Standardization Committee to formu- 
late, adopt, establish and/or modify standard specifications applying to State 
contracts. In the formulation, adoption and/or modification of any standard 
specifications, the Standardization Committee shall seek the advice, assistance 
and co-operation of any State department, institution or agency to ascertain its 
precise requirements in any given commodity. ach specification adopted for 
any commodity shall in so far as possible satisfy the requirements of the majority 
of the State departments, institutions or agencies which use the same in common. 
After its adoption each standard specification shall until revised or rescinded 
apply alike in terms and effect, to every State purchase of the commodity de- 
scribed in such specifications. In the preparation of any standard specifications 
the Standardization Committee shall have power to make use of any State labora- 
tory for chemical and physical tests in the determination of quality. (1931, c¢. 
201 S912 01997 Cm Go ws. etc OU. soa) 

Editor’s Note. — The first 1957 amend- amendment substituted “Director of Ad- 
ment substituted “State Highway Com- ministration” for “Director of Purchase 


mission” for “State Highway and Public and Contract” in line three. 
Works Commission.” The second 1957 


§ 143-61. Public printer failing to perform contract; course pur- 
sued.—If any person who has contracted to do the public printing for the State 
shall fail to perform his contract according to the terms thereof, the Director of 
Administration shall procure the public printing to be done by other parties, and 
the Attorney General shall institute suit in the Superior Court of Wake County 
in the name of the State to recover of the public printer and his bond any dam- 
ages for failure to perform the contract. (1899, c. 724; 1901, cc. 280, 401, 667; 
Revizs: 094560 25), 'S.-/289 991931 ico re 225/00 eam 

Editor’s Note.—Prior to the 1957 amend- 
ment this section related to the former Di- 
vision of Purchase and Contract. 
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§ 143-62. Law applicable to printing Supreme Court Reports not 
affected.—Nothing in this article shall be construed as amending or repealing § 
7-34, relating to the printing of the Supreme Court Reports, or in any way chang- 
ing or interfering with the method of printing or contracting for the printing of 
the Supreme Court Reports as provided for in said section. (1931, c. 261, s. 13.) 


§ 143-63. Repealed by Session Laws 1957, c. 269, s. 3. 


143-64. Financial interest of officers in sources of supply; ac- 
ceptance of bribes.—Neither the Director of Administration, nor any assistant 
of his, nor any member of the Advisory Budget Commission, nor of the Stand- 
ardization Committee shall be financially interested, or have any personal bene- 
ficial interest, either directly or indirectly, in the purchase of, or contract for, 
any materials, equipment or supplies, nor in any firm, corporation, partnership or 
association furnishing any such supplies, materials, or equipment to the State 
government, or any of its departments, institutions or agencies, nor shall such 
Director, assistant, or member of the Commission or Committee accept or re- 
ceive, directly or indirectly, from any person, firm or corporation to whom any 
contract may be awarded, by rebate, gifts or otherwise, any money or anything 
of value whatsoever, or any promise, obligation or contract for future reward or 
compensation. Any violation of this section shall be deemed a felony and shall 
be punishable by fine or imprisonment, or both. Upon conviction thereof, any 
such Director, assistant or member of the Commission or Committee shall be 
Pemavedetror orice... (19S he carcol wSinl > 6 1957,50).2209,55.4 3.) 

Editor’s Note. — The 1957 amendment 
substituted “Director of Administration” 
for “Director of Purchase and Contract.” 


ARTICLE 3A. 
State Agency for Surplus Property. 


§ 143-64.1. Department of Administration designated State agency 
for surplus property.—The Department of Administration is hereby desig- 
nated as the State agency for surplus property, and with respect to the acquisi- 
tion of surplus property said agency shall be subject to the supervision and di- 
rection of the Director of Administration who is authorized to prescribe the 
duties which shall be assigned to the personnel of said Department for surplus 
Property. purposes, 9.( 1953, c. 12620 Sate Os7 ». c: '269,) sx 3.) 

Editor’s Note.—Prior to the 1957 amend- of Purchase and Contract and the Director 
ment this section related to the Division thereof. 


143-64.2. Authority and duties of the State agency for surplus 
property.—(a) The State agency for surplus property is hereby authorized and 
empowered 

(1) To acquire from the United States of America such property, including 

equipment, materials, books, or other supplies under the control of any 
department or agency of the United States of America as may be 
usable and necessary for educational purposes or public health pur- 
poses, including research; 

(2) To warehouse such property; and 


(3) To distribute such property to tax supported medical institutions, hos- 
pitals, clinics, health centers, school systems, schools, colleges, and 
universities within the State, and to other nonprofit medical institu- 
tions, hospitals, clinics, health centers, schools, colleges, and uni- 
versities which have been held exempt from taxation under section 
101 (6) of the United States Internal Revenue Code, within the State. 
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(b) For the purpose of executing its authority under this article, the State 
agency for surplus property is authorized and empowered to adopt, amend, or 
rescind such rules and regulations as may be deemed necessary; and take such 
other action as is deemed necessary and suitable in the administration of this arti- 
cle, including the enactment and promulgation of such rules and regulations as 
may be necessary to bring this article and its administration into conformity with 
any federal statutes or rules and regulations promulgated under federal statutes 
for the acquisition and disposition of surplus property. 

(c) The State agency for surplus property herein designated is authorized and 
empowered to appoint such advisory boards or committees as may be necessary 
to the end that this article, and the rules and regulations promulgated hereunder, 
may conform with federal statutes and rules and regulations promulgated under 
federal statutes for the acquisition and disposition of surplus property. 

(d) The State agency for surplus property is authorized and empowered to 
take such action, make such expenditures and enter into such contracts, agree- 
ments and undertakings for and in the name of the State, require such reports 
and make such investigations as may be required by law or regulation of the 
United States of America in connection with the receipt, warehousing, and dis- 
tribution of property received by the State agency for surplus property from the 
United States of America. 

(e) The State agency for surplus property is authorized and empowered to act 
as clearing house of information for the public and private non-profit institutions 
and agencies referred to in subsection (a) of this section, to locate property avail- 
able for acquisition from the United States of America, to ascertain the terms 
and conditions under which such property may be obtained, to receive requests 
from the above mentioned institutions and agencies and to transmit to them all 
available information in reference to such property, and to aid and assist such in- 
stitutions and agencies in every way possible in the consummation or acquisition 
or transactions hereunder. 

(f) The State agency for surplus property, in the administration of this article, 
shall co-operate to the fullest extent consistent with the provisions of this article, 
with the departments or agencies of the United States of America and shall make 
such reports in such form and containing such information as the United States 
of America or any of its departments or agencies may from time to time require, 
and it shall comply with the laws of the United States of America and the rules 
and regulations of any of the departments or agencies of the United States of 
America governing the allocation, transfer, use, or accounting for, property do- 
nable or donated to the’ State: ~ (1953,7¢, 126205572.) 


§ 143-64.3. Power of Department of Administration and Director 
to delegate authority.—The Department of Administration and/or the Di- 
rector of said Department may delegate to any employees of the State agency 
for surplus property such power and authority as he or they deem reasonable 
and proper for the effective administration of this article. The Department of 
Administration and/or the Director of said Department may, in his or their dis- 
cretion, bond any person in the employ of the State agency for surplus property, 
handling moneys, signing checks, or receiving or distributing property from the 
United States under authority of this article. (1953, ¢. 1262, s¥3;,195/;9cmzou; 
SO) 

Editor’s Note.—Prior to the 1957 amend- of Purchase and Contract and the Director 
ment this section related to the Division thereof. 


§ 143-64.4. Warehousing, transfer, etc., charges. — Any charges 
made or fees assessed by the State agency for surplus property for the acquisi- 
tion, warehousing, distribution, or transfer of any property acquired by donation 
from the United States of America for educational purposes or public health pur- 
poses, including research, shall be limited to those reasonably related to the costs 
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of care and handling in respect to its acquisition, receipt, warehousing, distribu- 
tion or transfer by the State agency for surplus property. (1953, c. 1262, s. 4.) 


§ 143-64.5. Department of Agriculture exempted from application 
of article.—Notwithstanding any provisions or limitations of this article, the 
North Carolina Department of Agriculture is authorized and empowered to dis- 
tribute food, surplus commodities and agricultural products under contracts and 
agreements with the federal government or any of its departments or agencies, 
and the North Carolina Department of Agriculture is authorized and empowered 
to adopt rules and regulations in order to conform with federal requirements and 
standards for such distribution and also for the proper distribution of such food, 
commodities and agricultural products. To the extent set forth above and in this 
section, the provisions of this article shall not apply to the North Carolina Depart- 
Mente nericulture,  (1O55.Ca 1202s, fa, ) 


ARTICLE 4. 
World War Veterans Loan Administration. 


§§ 143-65 to 143-105: Deleted by Session Laws 1951, c. 349. 


ARTICLE 5. 


Check on License Forms, Tags and Certificates Used or Issued. 


§ 143-106. Authority of State Auditor as to blank forms of licenses, 
etc.; monthly report to Auditor; spoiled and damaged forms; forms 
marked ‘‘void’’ and unnumbered forms.—The Auditor shall have the au- 
thority to require State departments and institutions to furnish him with complete 
information as to all blank forms of licenses, tags, or certificates received by them. 
At his request, the State departments or agencies issuing and delivering licenses, 
tags, or certificate shall furnish the Auditor with complete copies or lists of such 
issuances. If there be any of such blank license forms, tags, or certificates spoiled 
or in any way damaged so as to be incapable of being used, all such spoiled license 
forms, tags, or certificates shall be kept by such department or agency subject to 
the audit and inspection of the Auditor. Any license forms, tags, or certificates 
being used by the department or agency as a printer’s copy, or in any other way 
being used for a sample, shall be first marked “void” in bold letters on the face 
of the form. ‘These voided licenses or certificates shall be presented to the Audi- 
tor or his representatives before being released. The Auditor may, at his discre- 
tion, allow the use of unnumbered license forms or certificates provided the num- 
ber and amount is entered thereon by an accounting or bookkeeping machine 
Mie unogiicranproval wm (1931-'C. 39S..s else Ok, CmlOlOsssy 2.) 

Editor’s Note. — The 1951 amendment contained in this act shall be construed to 
rewrote former §§ 143-106 and 143-107 to be in conflict with the Executive Budget 
appear as this section. Section 4 of the Act, General Statutes 143-1 through 143- 
amendatory act provided that “nothing 47.” 


§ 143-107: Rewritten as § 143-106 by Session Laws 1951, c. 1010, s. 2. 


ARTICLE 6. 
Officers of State Institutions. 


§ 143-108. Secretary to be elected from directors.—The board of 
directors of the various State institutions shall elect one of their number as sec- 
retary, who shall act as such at all regular or special meetings of such boards. 


(1907, c. 883, s. 1: C. S., s. 7517.) 


§ 143-109. Directors to elect officers and employees. — All officers 
and employees of the various state institutions who hold elective positions shall 
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be nominated and elected by the board of directors of the respective institutions. 


C1907, Gags menor Ce Sas ole) 


§ 143-110. Places vacated for failure to attend meetings.—Unless 
otherwise specially provided by law, whenever a trustee or director of any 
institution supported in whole or in part by State appropriation shall fail to be 
present for two successive years at the regular meetings of the board, his place 
as trustee or director shall be deemed vacant and shall be filled as provided by 
law for other vacancies on such boards. 

This section shall not apply to any trustee or director who holds office as such 
by virtue of another public office held by him and shall not apply to any trustee 
or director chosen by any agency or authority other than the State of North 
Carolina, mo Z7e1ca220") 


§ 143-111. Director not to be elected to position under board.—It 
shall be unlawful for any board of directors, board of trustees or other governing 
body of any of the various State institutions (penal, charitable, or otherwise) to 
appoint or elect any person who may be or has been at any time within six 
months a member of such board of directors, board of trustees, or other gov- 
erning body, to any position in the institution, which position may be under the 
control of such board of directors, board of trustees, or other governing body. 


(1900 cr od le says) 


§ 143-112. Superintendents to be within call of board meetings.— 
The superintendent of each of the various State institutions shall be present on 
the premises of his institution and within the call of the board of directors dur- 
ing all regular or special meetings of the board, and shall respond to all calls of 
the board for any information which it may wish at his hands. (1907, c. 883, 
smiles OeSursn7 520°) ; 


§ 1438-113. Trading by interested officials forbidden.—The directors, 
stewards, and superintendents of the State institutions shall not trade directly 
or indirectly with or among themselves, or with any concern in which they are 


interested, for any supplies needed by any such institutions. (1907, c. 883, s. 2; 
Chats /o2d.) 


§ 143-114. Diversion of appropriations to State institutions. — It 
shall be unlawful for the board of trustees, board of directors, or other body con- 
trolling any State institution, to divert, use, or expend any moneys appropriated 
for the use of said institutions for its permanent improvement and enlargement 
to the payment of any of the current expenses of said institution or for the pay- 
ment of the cost of the maintenance thereof; it shall likewise be unlawful for any 
board of trustees, board of directors, or other controlling body of any State in- 
stitution to which money is appropriated for its maintenance by the State to 
divert, use or expend any money so appropriated for maintenance, for the perma- 
nent enlargement or permanent equipment, or the purchase of land for said in- 


Sstitttion (1921 (C252, selon ss Ozh) 


§ 143-115. Trustee, director, officer or employee violating law 
guilty of misdemeanor.—Any member or members of any board of trustees, 
board of directors, or other controlling body governing any of the institutions of 
the State, or any officer, employee of, or person holding any position with any 
of the institutions of the State, violating any of the provisions of § 143-114, shall 
be guilty of a misdemeanor, and upon conviction in any court of competent juris- 
diction judgment shall be rendered by such court removing such member, officer, 
employee, or person holding any position from his place, office or position, and 
shall be fined or imprisoned in the discretion of the court. (1921, c. 232, s. 2; 
Grip asso by) 
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143-116. Venue for trial of offenses.—All offenses against $$ 143- 
114 and 143-115 shall be held to have been committed in the county of Wake 
and shall be tried and disposed of by the courts of said county having jurisdiction 


Pnereotea (LUZ MC M252 Naan, Gan, s.°/521(€)*) 


ARTICLE 7. 
Inmates of State Institutions to Pay Costs. 


§ 143-117. Institutions included. — All persons admitted to the State 
Hospital at Raleigh, State Hospital at Morganton, State Hospital at Goldsboro, 
State Hospital at Butner, Butner Training School, Goldsboro Training School, 
Caswell Training School at Kinston,! Stonewall Jackson Training School for Boys 
vat Concord, the State Home and Industrial School for Girls at Samarcand, the 
East Carolina Training School at Rocky Mount, the Morrison Training School 
for Negro Boys in Richmond County, the School for the Deaf at Morganton, and 
the North Carolina Sanatorium for the Treatment of Tuberculosis at Sanatorium 
are hereby required to pay the actual cost of their care, treatment, training and 
maintenance at such institutions. (1925, c. 120, s. 1; 1949, c. 1070; 1957, c. 1232, 
s. 29.) 

Editor’s Note. — This article is an at- 
tempt to place all State charitable institu- 
tions on the same basis, with similar poli- 


The 1949 amendment struck out “the 
School for the Blind and Deaf at Raleigh” 
from the list of institutions named in this 


cies, so that the expense which the State 
bears will be lightened by requiring those 
who are able to pay to bear the expense of 
their care, maintenance and _ treatment. 
Ag NeGadvaw Rev. 1%. 


section. 

The 1957 amendment inserted in the list 
of institutions the following: “State Hos- 
pital at Butner, Butner Training School, 
Goldsboro Training School.” 


§ 143-118. Governing board to fix cost and charges.—The respective 
boards of trustees or directors of each of said institutions, by whatever name they 
may be called, are hereby empowered with the final authority to determine and 
fix the actual cost of such training, treatment, care and maintenance, to be paid 
for by or for each inmate or patient, and the said boards of trustees or directors 
shall, to the best of their ability, fix such cost so as to include all the cost of such 
care, maintenance, treatment and training at such institutions, for each respective 
inmate, pupil or patient thereof, and the said sum, when so fixed, shall be the 
actual cost thereof: Provided, that the respective boards of directors of each of 
said institutions above named, in determining and fixing the actual cost of such 
care, maintenance and treatment to be paid for by non-indigent inmates thereof, 
are hereby given full and final authority to fix a general rate of charge, to be paid 
on a monthly basis by inmates able to pay same, or in cases where indigent in- 
mates later are found to be non-indigent, then such cost for past care and mainte- 
nance of such inmates shall be paid in one or more payments based on the monthly 
rates of cost in effect for the period or periods of time during which such inmates 
have been confined in said institutions. The past acts of the boards of directors in 
fixing a monthly rate to be paid by non-indigent inmates for their care and mainte- 
nance in such institutions are hereby in every respect ratified and validated, and 
on all claims and causes of actions for such purpose now pending and are unset- 
tled, or which hereafter may be made or begun for the payment of said past in- 
debtedness for care, maintenance and treatment, the rates so fixed by said board 
of directors shall prevail and said collections shall be made in accordance there- 
with. In any action by any of said State’s charitable institutions for the re- 
covery of the cost of the care, maintenance and treatment of any inmate, now 
pending or which may hereafter be instituted, a verified and itemized statement 
of the account, showing the period of time during which the said non-indigent 
inmate was confined to the institution, the monthly rate of charge as fixed by 
said board of directors of such institution for the period of time that the inmate 
was confined therein, the total amount claimed to be due thereon as predicated 
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upon said rate of charge, and the proper credits for any payments which may have 
been made on said account, shall be filed with the complaint and shall constitute a 
prima facie case, and such State institution shall be entitled to a judgment there- 
on in the absence of allegation and proof on the part of the inmate’s guardian, 
trustee, administrator, executor, or other fiduciary, that said verified and itemized 
statement of the superintendent or bookkeeper of said institution is not correct 
because of: 


(1) An error in the calculation of the amount due as predicated upon said 
monthly rate of charge fixed by the board of directors, or 


(2) An error as to the period of time during which the inmate was confined 
in said State institution, or 


(3) An error in not properly crediting the account with any cash payment, 
or payments, which may have been made thereon. (1925, c. 120, s. 
SAZ M1935 OCR 1S6sals) 


§ 143-119. Payments.—Such cost, when so fixed and determined by the 
respective boards of trustees or directors of each institution, shall be paid by the 
patient, pupil or inmate thereof, or by his parent, guardian, trustee or other 
person legally responsible therefor, and the payment thereof shall constitute a 
valid expenditure of the funds of any such pupil, patient or inmate by any fiduci- 
ary who may be in the control of such funds, and a receipt for the payment of 
such costs in the hands of such fiduciary shall be a valid voucher to the extent 
thereof in the settlement of his accounts of his trust. Immediately upon the deter- 
mination of the cost, as herein provided for, the superintendent of the institution 
shall notify the patient, pupil, inmate, parent, guardian, trustee, or such other 
person who shall be legally responsible for the payment thereof, of the monthly - 
amount thereof, and such statement shall be rendered from month to month. 
The respective boards of trustees or directors of the various institutions are 
vested with full and complete authority to arrange with the patient, pupil, inmate, 
parent, guardian, trustee, or other person legally responsible for the cost, for 
the payment of any portion of such cost monthly or otherwise, in the event such 
patient, pupil, inmate, parent, guardian, trustee or other person legally responsible 
therefor shall not be able to pay the total cost. The head of the various institu- 
tions shall annually file with the Auditor of the State a list of all unpaid accounts. 
The provisions of this article directing the boards of directors of the various 
institutions of this State above named to ascertain which of the inmates are non- 
indigent and able to pay for their care, maintenance and treatment, and also di- 
recting said boards of directors to make certain periodical demands upon the 
guardians or other persons responsible for said inmates for the payment of said 
charges, and which further directs them to remove all of those inmates found 
able to pay but who refuse to pay, and all of the other provisions of this article 
relating to the manner in which said board shall collect said costs, shall be con- 
strued to be directory provisions on the part of the authorities of said institutions 
and not mandatory, and the failure on the part of said authorities of such institu- 
tions to perform any or all of said provisions shall not affect the right of the 
State institutions so named to recover in any action brought for that purpose, 
either during the lifetime of said inmates or after their death, in an action 
against their guardian if alive, or other fiduciary, or against the inmate himself, 
and if dead, against their personal representatives for the cost of their care, 
maintenance and treatment in said institutions. (1925, c. 120, § 3; 1935, c. 186, 
45) 


Editor’s Note. — The 1935 amendment 
added the last sentence. 
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§ 143-120. Determining who is able to pay.—From and after March 
4, 1925, the respective boards of trustees or directors of each institution shall 
ascertain which of the various patients, pupils or inmates thereof, or which of the 
parents, guardians, trustees, or other persons legally responsible therefor, are 
financially able to pay the cost, to be fixed and determined by this article, and so 
soon as it shall be ascertained such patient, pupil, inmate, parent, guardian, trustee 
or other person legally responsible therefor shall be notified of such cost, and in 
general of the provisions of this article and such patient, pupil, inmate or the 
parent, guardian, trustee, or other person legally responsible therefor shall have 
the option to pay the same or to remove the patient, pupil or inmate from such 
institution, unless such person was committed by an order of a court of competent 
jurisdiction, in which event the liability for the cost as fixed by this article shall 
be fixed or determined and payment shall be made in accordance with the terms 
Grethiseat icles (1925, C.m120 ase.) 


Where patient is indigent at time of ad- 
mission to State hospital and later be- 
comes non-indigent, under this section, the 
hospital is entitled to recover the actual 
cost of the ward’s care and maintenance 
for the whole period the ward was an in- 
mate of the hospital, including the time 


he was not indigent, and including the pe- 
riod both before and after demand by the 
hospital for the cost of his maintenance, 
and this is true even though this section 
was ratified after the admission of the 
ward. State v. Security Nat. Bank, 207 N. 
C. 697, 178 S. E. 487 (1935). 


the ward was indigent as well as the time 


§ 143-121. Action to recover costs.—Immediately upon the fixing of 
the amount of such actual cost, as herein provided, a cause of action shall accrue 
therefor in favor of the State for the use of the institution in which such patient, 
pupil or inmate is receiving training, treatment, maintenance or care, and the 
State for the use of such institution may sue upon such cause of action in the 
courts of Wake County, or in the courts of the county in which such institution is 
located, against said patient, pupil or inmate, or his parents, or either of them, or 
guardian, trustee, committee, or other person legally responsible therefor, or in 
whose possession and control there may be any funds or property belonging to 
either the said pupil, patient or inmate, or to any person upon whom the said 
patient, pupil, or inmate may be legally dependent, including both parents. (1925, 
celZ0 7s: 

Applied in State v. Security Nat. Bank, 
2O7eN« Ch 697; 178 5, E487 (1933); 


§ 143-122. No limitation of such action.—No statute of limitation 
shall apply to or constitute a defense to any cause of action asserted by any of the 
above-named institutions for the collection of the cost of care, treatment, training 
or maintenance, or any or all of these against any person liable therefor, as 
herein provided, and all statutes containing limitations which might apply to the 
same are hereby pro tanto repealed, as to all such causes of action or claims, and 
this section shall apply to all claims, and causes of action for like cost heretofore 
incurred with such institutions and now remaining unpaid. (1925, c. 120, s. 6.) 

Applied in State v. Security Nat. Bank, 
BOreNe@.697,.179'o, E. 487 (1935), 


143-123. Power of trustees to admit indigent persons.—This arti- 
cle shall not be held or construed to interfere with or to limit the authority and 
power of the management of the boards of trustees or directors of any of the in- 
stitutions named herein, to make provision for the care, custody, treatment and 
maintenance of all indigent persons who may be otherwise entitled to admission in 
any of the said institutions, and as to indigent pupils, inmates and patients, the 
same provisions now contained in the several statutes relating thereto shall con- 
tinue in force, but if at any time any of the said indigent patients, pupils or in- 
mates shall succeed to or inherit, or acquire, in any manner, property, or any of 
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the persons named above as legally responsible for the cost of care, treatment and 
maintenance of the pupil, inmate and patient at the above-named institutions, shall 
acquire property, or shall otherwise be reputed to be solvent, then each of said 
institutions shall have the full right and authority to collect and sue for the entire 
cost and maintenance of such inmate, pupil or patient, without let or hindrance 
on account of any statute of limitation whatsoever. (1925, c. 120, s. 7.) 
Applied in State v. Security Nat. Bank, 
207 N. C. 697, 178 S. E. 487 (1935). 


§ 143-124. Suit by Attorney General; venue.—At the request of such 
institution, all actions and suits shall be sued upon and prosecuted by the Attorney 
General, and such institution shall have the right to elect as to whether it will in- 
stitute such action in the courts of Wake County or in the courts of the county 
in which such institution is located. (1925, c. 120, s. 8.) 


§ 143-125. Judgment; never barred.—Any judgment obtained by the 
State for the use of any of the above-named institutions shall never be barred by 
any statute of limitation, but shall continue in force, and, at the request of the 
Attorney General or the superintendent of any of said institutions, an execution 
shall issue therefor at any time without requiring such institution to revive the 
said judgment, as is now provided by statute, but in case any judgment debtor, 
or any fiduciary responsible for the payment thereof, shall make affidavit and 
file the same with the clerk of the superior court from which such execution is 
issued, that payments have been made upon the said judgments, then the clerk 
shall recall said execution and proceed to hear and determine what is the true 
amount due thereon, if anything, in the same manner as is now required in 
motions to revive dormant judgments with the right of appeal to the judge of the 
superior court, as now provided in such motions, and the clerk of the superior 
court and the judge thereof shall have authority, in their discretion, to require 
security for the payment of the amount of said judgment pending such appeal. 


(1925 ce lZ0eS19 a) 


§ 143-126. Death of inmate; lien on estate.—In the event of the death 
of any inmate, pupil or patient of either of said institutions above named, leay- 
ing any such cost of care, maintenance, training and treatment unpaid, in whole 
or in part, then such unpaid cost shall constitute a first lien on all the property, 
both real and personal, of the said decedent, subject only to the payment of funeral 
expenses and taxes to the State of North Carolina. (1925, c. 120, s. 10.) 


§ 143-127. Money paid into State treasury.—All money collected by 
any institution pursuant to this article shall be by such institution paid into the 
State treasury, and shall be by the State Treasurer credited to the account of the 
institution collecting and turning the same into the treasury, and shall be paid 
out by warrants drawn by the Auditor as in cases of appropriations made for the 
maintenance of such institutions and shall be used by such institution as it uses 
and is authorized by law to use appropriations made for maintenance. (1925, c. 
1Z0sil1>) 


ARTICLE 8. 
Public Building Contracts. 


§ 143-128. Separate specifications for building contracts; respon- 
sible contractors.—Every officer, board, department, commission or commis- 
sions charged with the duty of preparing specifications or awarding or entering 
into contract for the erection, construction or altering of buildings for the State, 
when the entire cost of such work shall exceed fifteen thousand dollars ($15,- 
000.00), must have prepared separate specifications for each of the following 
branches of work to be performed: i 
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(1) Heating and ventilating and accessories. 
(2) Plumbing and gas fitting and accessories. 
(3) Electrical installations. 
(4) Air conditioning, for the purpose of comfort cooling by the lowering of 
temperature, and accessories. 

All such specifications must be so drawn as to permit separate and independent 
bidding upon each of the classes of work enumerated in the above subdivisions. 
All contracts hereafter awarded by the State or a department, board, commis- 
sioner, or officer thereof, for the erection, construction or alteration of buildings, 
or any part thereof, shall award the respective work specified in the above 
subdivisions separately to responsible and reliable persons, firms or corporations 
regularly engaged in their respective line of work. When the estimated cost 
of work to be performed in any single subdivision is less than one thousand 
dollars ($1,000.00), the same may be included in one of the several other con- 
tracts, irrespective of total project cost. 

Each separate contractor shall be directly liable to the State of North Carolina 
and to the other separate contractors for the full performance of all duties and 
obligations due respectively under the terms of the separate contracts and in 
accordance with the plans and specifications, which shall specifically set forth the 
duties and obligations of each separate contractor. For the purpose of this 
section, the wording, “separate contractor” is hereby deemed and held to mean 
any person, firm or corporation who shall enter into a contract with the State 
for the erection, construction or alteration of any building or buildings. (1925, 


ea libsis 201929) cr 339 ese 93 ec 46:3; 1943; en, 3875, 1945,2cy 8515, 1949, 


c. 1137, s. 1.) 
Local Modification.—Greene: 1953, c. 718. The 1945 amendment added the second 
Cross Reference. — For similar statute paragraph. The 1949 amendment substi- 


applicable to counties and cities, see § 
160-280. 

Editor’s Note. — The 1943 amendment 
added the words “and accessories” at the 
end of subdivisions (1) and (2). It also in- 


serted subdivisions (3) and (4). 


tuted “fifteen thousand dollars’ for “ten 
thousand dollars” in the first paragraph and 
added the last sentence of the second para- 
graph. 

For comment on this section, see 4 N. 
C. Law Rev. 14. 


§ 143-129. Procedure for letting of public contracts; purchases 
from federal government by State, counties, etc.—No construction or re- 
pair work requiring the estimated expenditure of public money in an amount 
equal to or more than three thousand five hundred dollars ($3,500.00) or pur- 
chase of apparatus, supplies, materials, or equipment requiring an estimated ex- 
penditure of public money in an amount equal to or more than two thousand 
dollars ($2,000.00), except in cases of special emergency involving the health 
and safety of the people or their property, shall be performed, nor shall any 
contract be awarded therefor, by any board or governing body of the State, or 
of any institution of the State government, or of any county, city, town, or other 
subdivision of the State, unless the provisions of this section are complied with. 

Advertisement of the letting of such contracts shall be as follows: 

Where the contract is to be let by a board or governing body of the State gov- 
ernment, or of a State institution, as distinguished from a board or governing 
body of a subdivision of the State, proposals shall be invited by advertisement at 
least one week before the time specified for the opening of said proposals in a 
newspaper having general circulation in the State of North Carolina. 

Where the contract is to be let by a county, city, town or other subdivision of 
the State, proposals shall be invited by advertisement at least one week before the 
time specified for the opening of said proposals in a newspaper having general 
‘circulation in such county, city, town or other subdivision: Provided, if there is 
no newspaper published in the county and the estimated cost of the contract is 
less than three thousand dollars ($3,000.00), such advertisement may be either 
published in some newspaper as required herein or posted at the courthouse door 
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not later than one week before the opening of the proposals in answer thereto, and 
in the case of a city, town or other subdivision wherein there is no newspaper 
published and the estimated cost of the contract is less than three thousand dollars 
($3,000.00), such advertisement may be either published in some newspaper as 
required herein or posted at the courthouse door of the county in which such city, 
town or other subdivision is situated and at least one public place in such city, 
town or other subdivision. 

Such advertisement shall state the time and place where plans and specifica- 
tions of proposed work or a complete description of the apparatus, supplies, ma- 
terials or equipment may be had, and the time and place for opening the proposals, 
and shall reserve to said board or governing body the right to reject any or all 
such proposals. 

Proposals shall not be rejected for the purpose of evading the provisions of this 
article and no board or governing body of the State or subdivision thereof shall 
assume responsibility for construction or purchase contracts or guarantee the 
payments of labor or materials therefor. 

All proposals shall be opened in public and shall be recorded on the minutes 
of the board or governing body and the award shall be made to the lowest re- 
sponsible bidder, taking into consideration quality, performance and the time spec- 
ified in the proposals for the performance of the contract. In the event the lowest 
responsible bid is in excess of the funds available for such purpose, such board 
or governing body is authorized to enter into negotiations with the lowest respon- 
sible bidder above mentioned and may award such contract to such bidder if such 
bidder will agree to perform the same, without making any substantial changes in 
the plans and specifications, at a sum within the funds available therefor. If the 
contract cannot be let under the above conditions, the board or governing body 
is authorized to readvertise, as herein provided, the said letting and make such 
changes in the plans and specifications as may be necessary to bring the cost of 
the project within the funds available therefor. The procedure above specified 
may be repeated if necessary in order to secure an acceptable contract within the 
funds available therefor. No proposal shall be considered or accepted by said 
board or governing body unless at the time of its filing the same shall be accom- 
panied by a deposit with said board or governing body of cash or a certified 
check on some bank or trust company insured by the Federal Deposit Insurance 
Corporation, in an amount equal to not less than five per cent (5%) of the pro- 
posal. In lieu of making the cash deposit as above provided, such bidder may file 
a bid bond executed by a corporate surety licensed under the laws of North Caro- 
lina to execute such bonds, conditioned that the surety will upon demand forth- 
with make payment to the obligee upon said bond if the bidder fails to execute 
the contract in accordance with the bid bond and upon failure to forthwith make 
payment the surety shall pay to the obligee an amount equal to double the amount 
of said bid bond. This deposit shall be retained if the successful bidder fails to 
execute the contract within ten days after the award or fails to give satisfactory 
surety as required herein. 

All contracts to which this section applies shall be executed in writing, and the 
board or governing body shall require the person to whom the award of contract 
is made to furnish bond in some surety company authorized to do business in the 
State, or require a deposit of money, certified check or government securities for 
the full amount of said contract for the faithful performance of the terms of said 
contract ; and no such contract shall be altered except by written agreement of the 
contractor, the sureties on his bond, and the board or governing body. Such surety 
bond or securities required herein shall be deposited with the treasurer of the 
branch of the government for which the work is to be performed until the con- 
tract has been carried out in all respects: Provided, that in the case of contracts 
for the purchase of apparatus, supplies, materials, or equipment the board or gov- 
erning body may waive the requirement for the deposit of a surety bond or se- 
curities as required herein. 
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The owning agency or the Budget Bureau, in contracts involving a State agency, 
and the owning agency or the governing board, in contracts involving a political 
subdivision of the State, may reject the bonds of any surety company against 
which there is pending any unsettled claim or complaint made by a State agency 
or the owning agency or governing board of any political subdivision of the State 
arising out of any contract under which State funds, in contracts with the State, 
and funds of political subdivisions of the State, in contracts with such political 
subdivisions, were expended, provided such claim or complaint has been pending 
more than 180 days. 

Nothing in this section shall operate so as to require any public agency to enter 
into a contract that will prevent the use of unemployment relief labor paid for in 
whole or in part by appropriations or funds furnished by the State or federal 
government. 

Any board or governing body of the State or of any institution of the State 
government or of any county, city, town or other subdivision of the State may 
enter into any contract with the United States of America or any agency thereof 
for the purchase, lease or other acquisition of any apparatus, supplies, materials 
or equipment without regard to the provisions of this section which require: 

(1) The posting of notices or public advertising for proposals or bids. 
(2) The inviting or receiving of competitive bids. 

(3) The delivery of purchases before payment. 

(4) The posting of deposits of bonds or other sureties. 

(5) The execution of written contracts. 

The Director of Administration, the governing board of any county, city, town 
or subdivision may designate any office holder or employee of the State, county, 
city, town, or subdivision to enter a bid or bids in its behalf at any sale of appa- 
ratus, supplies, materials, equipment or other property owned by the United 
States of America, or any agency thereof, and may authorize such person to 
make any partial or down payment or payment in full that may be required by 
regulations of the United States of America or any agency thereof in connection 
Wituesucn oid or bids. (1931 ear s3e ree 1 3193390 1 :1933;-e"400, *s. bs 1937, 
Co ol O45 cc, 144-1940 e257 1951s cr ll04 ss 172771953, ¢ 126837 1955, 
La? 195/. Cc. 209, S, 337C OOle C OO2, ISS. Lo4, }) 


Local Modification—Durham and city of The 1953 amendment inserted the word 


Durham; 1951, c. 506; Forsyth: 1955, c. 94, 
s. 1; Greene: 1953, c. 718; Guilford: 1949, c. 
440; Lee (board of education): 1953, c. 228; 
Transylvania: 1947, c. 828 (temporary); 
city of Greensboro: 1949, c. 440; 1951, c. 
707, ss. 1, 5; city of Henderson: 1953, c.'731, 
s. 383; city of Kernersville: 1955, c. 67; city 
of Wilmington: 1951, c. 881; city of Win- 
ston-Salem: 1951, c. 224; town of Wrights- 
ville cach 55 mG o1 Ons lem bessemen 
SdiitanyeDistticta1O53.6G 720nse de 

Cross reference. — As to provision that 
statutory reference to the “Budget Bureau” 
shall be deemed to refer to the Deparment 
of Administration, see § 143-344. 

Editor’s Note. — The 1945 amendment 
added the last two paragraphs. The 1949 
amendment made changes in the seventh 
paragraph. The 1951 amendment inserted 
the words “requiring the estimated ex- 
penditure of public money in an amount 
equal to or more than two thousand five 
hundred dollars ($2,500.00)” in the first 
paragraph and rewrote the seventh para- 
graph. 
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“performance” in line three of the seventh 
paragraph. 

The 1955 amendment inserted the ninth 
paragraph. 

The first 1957 amendment substituted in 
the last paragraph “Director of Adminis- 
tration” for “Director of the Division of 
Purchase and Contract.” 

The second 1957 amendment rewrote the 
ninth paragraph. 

The third 1957 amendment increased the 
amounts in the first paragraph from $2,- 
500.00 and $1,000.00 to $3,500.00 and 
$2,000.00, respectively, and the amount in 
the fourth paragraph from $2,000.00 to $3,- 
000.00. It also substituted “equipment” for 
“equivalent” in line three of the fifth para- 
graph and added the proviso to the eighth 
paragraph. Section 7 of the amendatory act 
provides that the limitations prescribed in 
this section shall apply to all governmental 
units in this State, except governmental 
units subject to lesser or greater limita- 
tions by charter provision or special act, 
in which case the charter provision or 
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special act shall apply to such govern- 
mental units. 

For a brief comment on the 1949 amend- 
ment, see 27 N. C. Law Rev. 423. 

The purpose of this section is to prevent 
favoritism, corruption, fraud and imposi- 
tion in the awarding of public contracts by 
giving notice to the prospective bidders 
and thus assuring competition, which in 
turn guarantees fair play and reasonable 
prices in contracts involving the expendi- 
ture of a substantial amount of public 
money. Mullen v. Louisburg, 225 N. C. 53, 
33 S. E. (2d) 484 (1945). 

The requirements of this section are 
mandatory, and a contract made in contra- 
vention of such requirements is ultra vires 
and void. Raynor v. Louisburg Com’rs, 220 
N. C. 348, 17 S. E. (2d) 495 (1941). 

Public Laws 1903, c. 305, does not au- 
thorize the town of Louisburg to contract 
for machinery for its water and sewer sys- 
tem and electric light plant in a sum in 
excess of $1,000 without submitting the 
same to competitive bidding after due ad- 
vertisement. Raynor v. Louisburg Com’rs, 
220 N. C. 348, 17 S. E. (2d) 495 (1941). 

This section applies only to contracts 
where the bidders have the right to name 
the price for which they are willing to fur- 
nish supplies and materials. It has no ap- 
plication whatever to a contract between a 
municipality and a public utility, where 
there can be no competition between bid- 
ders because the municipality or the State 
has the power and authority to fix the price 
of the service to be rendered or the com- 
modity to be furnished. Mullen v. Louis- 
burg, 225 N. C. 53, 33 S. E. (2d) 484 (1945). 

Emergency Defined. — The meaning of 
the word “emergency” within the excep- 
tion to this section is not susceptible of 
precise definition and each case must, to 
some extent, stand upon its own bottom, 
but in any event the term connotes an im- 
mediate and present condition and not one 
which may or may not arise in the future 
or one that is apt to arise or may be ex- 
pected to arise. Raynor v. Louisburg 
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Com’rs, 220 N. C. 348, 17 S. E. (2d) 495 
(1941). 

The terms “apparatus,” “materials” and 
“equipment,” used in this section, denote 
particular types of tangible personal prop- 
erty and could not be construed to include 
electric current. Mullen v. Louisburg, 225 
INY.C. 53, 83 Sree (20) 484° (1040): 

The word “supplies” in the section is 
used in conjunction with the term “appa- 
ratus,” “materials” and “equipment,” and 
its meaning is confined to property of like 
kind and nature. Mullen v. Louisburg, 
225 N. C. 53, 33 S. E. (2d) 484 (1945). 


> 66. 


Contract Made in Violation of This Sec- 
tion Is Void.—A contract involving more: 
than $1,000.00 let without advertisement- 
as required by this section is void, and the: 
contractor may not recover on it. Hawkins. 


v. Dallas, 229 N. C. 561, 50 S. E. (2d) 561 
(1948). 


But Contractor May Recover on Quan-. 
tum Meruit—Where the work under the: 


contract has been actually done and ac- 


cepted, the county, city or town is bound’ 
on a quantum meruit for the reasonable: 


and just value of the work and labor done 
and material furnished. Hawkins v. Dallas, 
229 N. C.561,'50'S. E> Gd) S61 io4e 


Judicial Review of Finding of Emer-. 
gency.—The provision of this section that 


a municipality may let a contract for ex- 


penditures in excess of $1,000 without ad- 
emer-. 
constitutes an exception to the 
general rule, and the commissioners of a 


vertisement “in cases of special 


gency” 


municipality may not declare an emer- 
gency where none exists and thus defeat 
the law, nor is such finding by the munici- 
pal board upon competent evidence con- 
clusive on the courts, but the courts may 
review the evidence and determine whether 
an emergency as contemplated by the 
statute does in fact exist. Raynor v. Louis- 
burg -Com’rs, 220 N! C. 3485 17 Sy Raed) 
495 (1941). 

Cited in Karpark Corp. v. Graham, 99 
Pe OuUppeloamaloado)e 


§ 143-130. Allowance for convict labor must be specified.—In cases 
where the board or governing body may furnish convict or other labor to the 
contractor, manufacturer or others entering into contracts for the performance 
of construction work, installation of apparatus, supplies, materials or equipment, 
the specifications covering such projects shall carry full information as to what 
wages shall be paid for such labor or the amount of allowance for same. (1933, 


c. 400, s. 2.) 


§ 143-131. When counties, cities, towns and other subdivisions 
may let contracts on informal bids.—All contracts for construction or re- 
pair work or for the purchase of apparatus, supplies, materials or equipment, in- 
volving the expenditure of public money in the amount of two hundred dollars 
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($200.00) or more but less than the limits prescribed in G. S. 143-129, made by 
any officer, department, board or commission of any county, city, town or other 
subdivision of this State, shall be awarded to the lowest reponsible bidder after 
informal bids have been secured, and it shall be the duty of such officer, depart- 
ment, board or commission to keep a record of all bids submitted, and such record 
shall be subject to public inspection at any time. (1931, c. 338, s. 2; 1957, c. 
SO2 5 Ss153) 


Local Modification. — Durham and city 
OreMurham: 1951, c. 5062) Horsy th 1955, ¢c: 
OAce 2: Guiltord:: 1947)" c.278, smo city of 
Greensboro: 1951, c. 707, s. 5; city of Hen- 
derson: 1953, c. 731, s. 33; city of Wilming- 
ton: 1951, c. 881; town of Wrightsville 
Beach: 1955, c. 670, s. 2; Bessemer Sanitary 


Editor’s Note. — The 1957 amendment 
substituted the words “the limits pre- 
scribed in G. S. 143-129” for the words 
and figures “one thousand dollars ($1,- 
000.00)” and deleted the words “when 
practical” formerly appearing immediately 
after “State” in line six. 


District: 1953, 0c. 729), Ss. 2: 


§ 143-132. Minimum number of bids for public contracts.—No con- 
tracts to which § 143-129 applies for construction or repairs shall be awarded by 
any board or governing body of the State, or any subdivision thereof, unless at 
least three competitive bids have been received from reputable and qualified con- 
tractors regularly engaged in their respective line of endeavor, when the estimated 
cost of the project exceeds the sum of fifteen thousand dollars ($15,000.00) ; 
however, this section shall not apply to contracts which are negotiated as provided 
tomainasal43-129% (1931, cuzO lists 81951... c-1104,:s, 3;) 

Local Modification.—Bertie and North- Editor’s Note. — The 1951 amendment 
ampton: 1953, c. 1257. rewrote this section. 


§ 143-133. No evasion permitted.—No bill or contract shall be divided 
for the purpose of evading the provisions of this article. (1933, c. 400, s. 3.) 


§ 143-134. Applicable to State Highway Commission and Prison 
Department; exceptions.—This article shall apply to the State Highway 
Commission and the Prison Department except in the construction of roads, 
bridges and their approaches; provided however, that whenever the Director of 
the Budget determines that the repair or construction of a building by the State 
Highway Commission can be done more economically through use of employees 
of the State Highway Commission, and/or prison inmates than by letting such 
repair or building construction to contract, the provisions of this article shall not 
apply to such repair or construction. (1933, c. 400, s. 3-A; 1955, c. 572; 1957, 
Cabo ase ll.) 


Editor’s Note. — The 1955 amendment, 
effective January 1, 1956, rewrote this sec- 
tion. 


The 1957 amendment substituted “State 
Highway Commission” for “State High- 
way and Public Works Commission.” 


§ 143-135. Limitation of application of article.—This article shall not 
apply to the State or to subdivisions of the State of North Carolina in the ex- 
penditure of public funds when the total cost of any repairs, completed project, 
building, or structure shall not exceed the sum of fifteen thousand dollars ($15,- 
000.00), if the repairs, completed project, building, or structure are performed or 
accomplished by or through duly elected officers or agents. (1933, c. 552, ss. 
DZ 19490 wee 1137,is2 2; 1951). ce l1O40skG,) 

Local Modification, — Beaufort: 1955, c. 91957, c. 779s Pender: 1955, c. 187. 
1136;.Branklin: 1957, c. 288; Halifax: 1957, Editor’s Note. — The 1949 and 1951 
c. 803; Moore (temporary): 1955, c- 303; amendments rewrote this section. 


§ 143-135.1. State buildings exempt from municipal building re- 
quirements; consideration vf recommendations by municipalities.— 
Buildings constructed by the State of North Carolina or any agency or institution 
of the State under plans and specifications approved by the Budget Bureau shall 
not be subject to inspection by any municipal authorities and to municipal build- 
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ing codes and requirements. Inspection fees fixed by municipalities shall not be 
applicable to such construction, except where inspection is requested by the own- 
ing agency. Municipal authorities may, however, inspect any plans or specifi- 
cations for any such construction and all recommendations made by them with 
respect thereto shall be given careful consideration by the Budget Bureau. (1951, 
ec.) 1104, s.-42) 

Cross reference. — As to provision that shall be deemed to refer to the Department 
statutory reference to the “Budget Bureau” of Administration, see § 143-344. 


§ 1438-135.2. Contracts for restoration of historic buildings with 
private donations.—This article shall not apply to building contracts let by a 
State agency for restoration of a historic building or structure where the cost of 
the restoration of such building or structure is provided entirely by funds donated 
from private sources for such purposes. (1955, c. 27.) 


ARTICLE 9. 
Building Code Council and Building Code. 


§ 143-136. Building Code Council created; membership.—(a) Cre- 
ation; Membership; Terms.—There is hereby created a Building Code Council, 
which shall be composed of nine members appointed by the Governor, consisting 
of one registered architect, one licensed general contractor, one registered engi- 
neer practicing structural engineering, one~registered engineer practicing me- 
chanical engineering, one registered engineer practicing electrical engineering, 
one licensed plumbing and heating contractor, one municipal building inspector, a 
representative of the public who is not a member of the building construction in- 
dustry, and a representative of the engineering staff of a State agency charged 
with approval of plans of State-owned buildings. Of the members initially ap- 
pointed by the Governor, three shall serve for terms of two years each, three 
shall serve for terms of four years each, and three shall serve for terms of six 
years each. Thereafter, all appointments shall be for terms of six years. The 
Governor may remove appointive members at any time. Any member who shall, 
during his term, cease to meet the qualifications for original appointment (through 
ceasing to be a practicing member of the profession indicated or otherwise) shall 
thereby forfeit his membership on the Council. 

The Governor may make appointments to fill the unexpired portions of any 
terms vacated by reason of death, resignation, or removal from office. In making 
such appointment, he shall preserve the composition of the Council required 
above. 

(b) Compensation—Members of the Building Code Council other than any 
who are employees of the State shall receive seven dollars ($7.00) per day, in- 
cluding necessary time spent in traveling to and from their place of residence 
within the State to any place of meeting or while traveling on official business 
of the Council. In addition, all members shall receive mileage and subsistence 
according to State practice while going to and from any place of meeting, or 
when on official business of the Council. (1957, c. 1138.) 

Editor’s Note. — Session Laws 1957, c. ent article therefor. The former article was 
1138 repealed former article 9 entitled codified from Public Laws 1933, c. 392 and 
“Building Code” and substituted the pres- Public Laws 1941, c. 280. 


§ 143-137. Organization of Council; rules and regulations; meet- 
ings; staff; fiscal affairs.—(a) First Meeting; Organization; Rules and Regu- 
lations.—Within thirty days after its appointment, the Building Code Council 
shall meet on call of the Commissioner of Insurance. The Council shall elect from 
its appointive members a chairman and such other officers as it may choose, for 
such terms as it may designate in its rules and regulations. The Council shall 
adopt such rules and regulations not inconsistent herewith as it may deem nec- 
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essary for the proper discharge of its duties. The chairman may appoint mem- 
bers to such committees as the work of the Council may require. 

(b) Meetings—The Council shall meet regularly, at least once every six 
months, at places and dates to be determined by the Council. Special meetings 
may be called by the chairman on his own initiative and must be called by him at 
the request of two or more members of the Council. All members shall be noti- 
fied by the chairman in writing of the time and place of regular and special meet- 
ings at least seven days in advance of such meeting. Five members shall con- 
stitute a quorum. All meetings shall be open to the public. 

(c) Staff—Personnel of the Division of Engineering of the Department of In- 
surance shall serve as a staff for the Council. Such staff shall have the duties of 


(1) Keeping an accurate and complete record of all meetings, hearings, cor- 
respondence, laboratory studies, and technical work performed by or 
for the Council, and making these records available for public in- 
spection at all reasonable times; 

(2) Handling correspondence for the Council. 

(d) Fiscal Affairs of the Council—All funds for the operations of the Council 
and its staff shall be appropriated to the Department of Insurance for the use of 
the Council. All such funds shall be held in a separate or special account on the 
books of the Department of Insurance, with a separate financial designation or 
code number to be assigned by the Budget Bureau or its agent. Expenditures 
for staff salaries and operating expenses shall be made in the same manner as 
the expenditure of any other Department of Insurance funds. The Department 
of Insurance may hire such additional personnel as may be necessary to handle 
the work of the Building Code Council, within the limits of funds appropriated 
for the Council and with the approval of the Council. (1957, c. 1138.) 

Cross reference. — As to provision that shall be deemed to refer to the Department 
statutory reference to the “Budget Bureau” of Administration, see § 143-344. 


§ 143-138. North Carolina State Building Code.—(a) Preparation 
and Adoption.—The Building Code Council is hereby empowered to prepare and 
adopt, in accordance with the provisions of this article, a North Carolina State 
Building Code. Prior to the adoption of this Code, or any part thereof, the Coun- 
cil shall hold at least one public hearing in the city of Raleigh. A notice of such 
public hearing shall be given once a week for two successive calendar weeks in 
a newspaper published in Raleigh, said notice to be published the first time not 
less than fifteen days prior to the date fixed for said hearing. The Council may 
hold such other public hearings and give such other notice as it may deem nec- 
essary. 

(b) Contents of the Code.— The North Carolina State Building Code, as 
adopted by the Building Code Council, may include reasonable and suitable classi- 
fications of buildings, both as to use and occupancy; general building restrictions 
as to location, height, and floor areas; rules for the lighting and ventilation of 
buildings; requirements concerning means of egress from buildings; regulations 
governing construction and precautions to be taken during construction; regula- 
tions as to permissible materials, loads, and stresses; regulations of chimneys, 
heating appliances, elevators, and other facilities connected with the buildings; 
regulations governing plumbing, heating, air-conditioning for the purpose of 
comfort cooling by the lowering of temperature, and electrical systems (regula- 
tions for which electric systems may be the National Electric Code, as approved 
by the American Standards Association and filed with the Secretary of State) ; 
and such other reasonable rules and regulations pertaining to the construction of 
buildings and the installation of particular facilities therein as may be found 
reasonably necessary for the protection of the occupants of the building, its 
neighbors, and members of the public at large. 

The Code may contain provisions regulating every type of building, wherever 
it might be situated in the State; provided, however, that such regulations shall 
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not apply to the following types of buildings, unless the governing body of the 
municipality or the county wherein such buildings are located shall by vote adopt 
a resolution making the regulations applicable to one or more of such types of 
buildings: 

(1) Dwellings; and outbuildings used in connection therewith; 

(2) Apartment buildings used exclusively as the residence of not more than 
two families ; 

(3) Temporary buildings or sheds used exclusively for construction pur- 
poses, not exceeding twenty feet in any direction and not used for 
living quarters. 

The governing body of any municipality or county is hereby authorized to 
adopt such a resolution. 

Provided further, that nothing in this article shall be construed to make any 
building regulations applicable to farm buildings located outside the corporate 
limits of any municipality. 

Provided further, that no building permit shall be required under such Code 
from any State agency for the construction of any building the total cost of which 
is less than twenty thousand dollars ($20,000.00), except public or institutional 
buildings. 

For the information of users thereof, the Code shall include as appendices 

(1) Any boiler regulations adopted by the Board of Boiler Rules, 

(2) Any elevator regulations relating to safe operation adopted by the Com- 
missioner of Labor, and 

(3) Any regulations relating to sanitation adopted by the State Board of 
Health which the Building Code Council believes pertinent. 

In addition, the Code may include references to such other regulations of spe- 
cial types, such as those of the Medical Care Commission and the Department 
of Public Instruction as may be useful to persons using the Code. No regula- 
tions issued by other agencies than the Building Code Council shall be construed 
as a part of the Code, nor supersede that Code, it being intended that they be 
presented with the Code for information only. 

Nothing in this article shall extend to or be construed as being applicable to 
the regulation of the design, construction, location, installation, or operation of 
equipment for storing, handling, transporting, and utilizing liquefied petroleum 
gases for fuel purposes or anhydrous ammonia or other liquid fertilizers. 

(c) Standards to Be Followed in Adopting the Code.—All regulations con- 
tained in the North Carolina State Building Code shall have a reasonable and 
substantial connection with the public health, safety, morals, or general welfare, 
and their provisions shall be construed liberally to those ends. Requirements 
of the Code shall conform to good engineering practice, as evidenced generally 
by the requirements of the National Building Code of the National Board of Fire 
Underwriters, the Southern Standard Building Code of the Southern Building 
Code Congress, the Uniform Building Code of the Pacific Coast Building Officials 
Conference, the Basic Building Code of the Building Officials Conference of 
America, Inc., the National Electric Code, the Building Exits Code of the Na- 
tional Fire Protection Association, the American Standard Safety Code for Ele- 
vators, Dumbwaiters, and Escalators, the Boiler Code of the American Society 
of Mechanical Engineers, Standards of the National Board of Fire Underwriters 
for the Installation of Gas Piping and Gas Appliances in Buildings, and stand- 
ards promulgated by the American Standards Association, Underwriters’ Labora- 
tories, Inc., and similar national agencies engaged in research concerning strength 
of materials, safe design, and other factors bearing upon health and safety. 

(d) Amendments of the Code—The Building Code Council may from time 
to time revise and amend the North Carolina State Building Code, either on its 
own motion or upon application from any citizen, State agency, or political sub- 
division of the State. In adopting any amendment, the Council shall comply 
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with the same procedural requirements and the same standards set forth above 
for adoption of the Code. 

(e) Effect upon Local Building Codes.—The North Carolina State Building 
Code shall apply throughout the State, from the time of its adoption. However, 
any political subdivision of the State may adopt a building code or building rules. 
and regulations, provided that before any such building code or regulations or 
any amendments thereto shall be effective they must be officially approved by the: 
Building Code Council as providing adequate minimum standards to preserve 
and protect health and safety, in accordance with the provisions of subsection 
(c) above. Such approval shall be taken as conclusive evidence that a local code 
supersedes the State Building Code in its particular political subdivision. This 
article shall not affect any existing building codes or regulations until the North 
Carolina State Building Code has been legally adopted by the Building Code 
Council. 


(f) Effect upon Existing Laws.—Until such time as the North Carolina State 
Building Code has been legally adopted by the Building Code Council pursuant 
to this article, the North Carolina Building Code adopted by the Council and the 
Commissioner of Insurance in 1953 shall remain in full force and effect. Such 
Code is hereby ratified and adopted. 

(g) Publication and Distribution of Code——The Building Code Council shall 
cause to be printed, after adoption by the Council, the North Carolina State Build- 
ing Code and each amendment thereto. It shall, at the State’s expense, distribute 
copies of the Code and each amendment to State and local governmental officials, 
departments, agencies, and educational institutions, as is set out in the table below. 
(Those marked by an asterisk will receive copies only on written request to the 
Council). 


OFFICIAL OR AGENCY NUMBER OF COPIES 

State Departments and Officials 
Eas TCT ea Pe PROP Pn fa WANE os) Ran ay 9 2g We Pa ae EARS 1 
geieutenant-Governor) < weh.s evan ee ets eee alet adie he teshc eit 1 
PNUTOEEGI Eten wn, TR ct CLE Ge Cu er Mend eee Tree tga Se! 5 1 
JSS Sd ear hed a Ss By se othe per ae eee 1 
Bectetany Or Totals eho fv Gaee teem tut ete att ree Me alee ten 2s 1 
Bupermtenaents or Public Instructiow memes) oele ou oe: 3 
SiC OAC Or CUCALOL © , 6 ty cane tam tatets SPAaEe Be het a altos ann 2 2 
PNCLORIC vgn Gicneralert sc. 5 1c acne tener ence tense tree rata cer 5 
PeOtMiishiOneEe OL “A UTICUILUTE kale aah me ae tenn nett c cere» 1 
MOmimnciOnegrOllabOLe . «steed ae tae ela tirlak oe. 3 
POnilisstoner mol siUSirafice watath das eter epee asaya 5 5 
Pictom oOacGmore clealth a. otact tae ents meer ae 10 
Niecicalmioare «COMMISSION. )Askan astro aetes a atethan: ogee aa: 
DS Labee rit vy yes OMINVISSION wi, a ae ee mere fend pith ae ke 
PVC CRCREHIOLALY scant sid soc oft cieus buss ch nearer eran EE aP ctercN dee bra tae ost 
A leesm COUMIMSSION® . .'s scasrupl unspent can  abbortei ct oe <tene ik 
PSUACeEMEL TGA da)s «wc ad's Slatere | ane eee Acie die tl erat scat exes 
Department of Conservation and Development ........... 
Siatemooard, of .Piblic)'\Weliare: Caaameta dvds gc us oats 9 ot 
iMsticese Obatiekoupreme, Couptarammigtieic: couse. 1. srenitialy 
Glesivoreche woupteme COULt Hy Peter tas Mn ote he cnctie taal 
Nnagesmotuitnes puperiot: (COUTE maim tee ce Wein tera ce aicye Gl x 
Emergency Judges of the Superior Court ................ 
Specabeddvestor ithe. ctiperiomicoutaen «oo seis a s+. 
Soliciorseobe tie iouperiore COULiMmmer am) eM alae ols tates crsisilecs obs 
Statemiabraty. cay. es ese haar een ee tO tote Mer alatons, Pfoere. 02. bad cue 
DUpreMmen Courts Library inc ue .eeammentaaele Mesh. sehr tte « fs 2 
SL LOM eNATOTS mys hus Neieslg Soiree ns at Bau Retcserdte mre s+ 3 * 1 each 
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OF BPICIAL(ORSAGHENGY, NUMBER OF COPIES 


heprésetitatives torr General A scein blyaeee tek ee ee +> leach 
Other State-supported institutions, 
atethesdiscretion .oty the! Councils we sce secures mleeacl 
Schools 
University “ot North’ Carolina att Ghapel Hilly ie, eee ee 345) 
North Carolina State College of Agriculture and 
Engineering, of the Wniversitycon North’ Carolinas Seo. alls 
Woman’s College of the University of North Carolina Fiasl 
A Salo -Collere sath Grécnshoromerataiee eo a. tee, Leen wh) 
All other State-supported colleges and universities 
in the: StatesoreNorthy Carel imagem rere seve ie ee ee leach 
Local Officials 
Clerks orethes Superior Courts marries epes or oot icine ee eee 1 each 
Registers sony ceds sOimt hea @OUint come mmtt: cima tor aren nee 77 Peach 
Chairmen of the Boards of County Commissioners ........ * 1 each 
City Clerk of seach jincorporated:smunicipality, Gis. 5s wee [Seach 


In addition, the Building Code Council shall make additional copies available 
at such price as it shall deem reasonable to members of the general public. 

(h) Violations. — Any person who shall be adjudged to have violated this 
article or the North Carolina State Building Code shall be guilty of a misde- 
meanor and shall upon conviction be lable to a fine, not to exceed fifty dollars 
($50.00), for each offense. Fach thirty days that such violation continues shall 
constitute a separate and distinct offense. (1957, c. 1138.) 

Cross reference. — As to provision that notice of the Building Code adopted, 
statutory reference to the “Budget Bureau” promulgated and published by the Build- 
shall be deemed to refer to the Department ing Code Council. Lutz Industries, Inc. v. 


of Administration, see § 143-344. 

History.—See Lutz Industries, Inc. v. 
Dixie Home Stores, 242 N. C. 332, 88 S. 
E. (2d) 333 (1955); Pinnix v. Toomey, 242 
N. C. 358, 87 S. E. (2d) 893 (1955). 

Building Code Has Force of Law.—The 
1936 North Carolina Building Code has 
the force of law. In re O’Neal, 243 N. C. 
714, 92 S. E. (2d) 189 (1956). 

The Supreme Court will take judicial 


Dixie Home Stores, 242 N. C. 332, 88 S. E. 
(2d) 333 (1955). 

Building Code Provisions Referred to in 
Complaint for Negligent Construction.— 
Pinniscve Loomey; 242 a New Cans oS CaS. 
E. (2d) 893 (1955). 

“National Electrical Code” as Statutory 
Standard of Care.—Lutz Industries, Inc. v. 
Dixie Home Stores, 242 N. C. 332, 88 S. E. 
(2d) 333 (1955). 


§ 143-139. Enforcement agencies.—(a) Plumbing.—Those sections of 
the North Carolina State Building Code relating to plumbing shall be enforced 
by plumbing inspectors appointed by municipal corporations, county commis- 
sioners, or local boards of health. 

(b) Boilers—The Bureau of Boiler Inspection of the Department of Labor 
shall have general supervision of the administratioin and enforcement of those 
sections of the North Carolina State Building Code which pertain to boilers of 
the types enumerated in article 7 of chapter 95 of the General Statutes. 

(c) Elevators—The Department of Labor shall have general supervision of 
the administration and enforcement of those sections of the North Carolina State 
Building Code which pertain to elevators, moving stairways, and amusement 
devices such as merry-go-rounds, roller coasters, ferris wheels, etc. 

(d) General Building Regulations—The Insurance Commissioner shall have 
general supervision of the administration and enforcemment of all sections of the 
North Carolina State Building Code other than those specifically allocated to 
other agencies by subsections (a) through (d) above. ‘The Insurance Com- 
missioner shall exercise his duties in cooperation with local officials in accord- 
ance with $$ 160-115 to 160-123, 160-126, 160-142 to 160-145, and 160-149 to 
160-153, inclusive. 

(e) Procedural Requirements.—Subject to the provisions set forth herein, the 
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Building Code Council shall adopt such procedural requirements in the North 
Carolina State Building Code as shall appear reasonably necessary for adequate 
enforcement of the Code while safeguarding the rights of persons subject to the 
Code O5/..G elise.) 


§ 143-140. Hearings before enforcement agencies as to questions 
under Building Code.—Any person desiring to raise any question under this 
article or under the North Carolina State Building Code shall be entitled to a 
full hearing before the appropriate enforcement agency, as designated in the 
preceding section. Upon request in writing by any such person, the enforce- 
ment agency shall appoint a time for the hearing, giving such person reasonable 
notice thereof. The enforcement agency, through an appropriate official, shall 
conduct a full and complete hearing of the matters in controversy and make a 
determination thereof within a reasonable time thereafter. The person request- 
ing the hearing shall, upon request, be furnished a written statement of the de- 
cision, setting forth the facts found, the decision reached, and the reasons there- 
for. In the event of dissatisfaction with such decision, the person affected shall 
have the options of 

(1) Appealing to the Building Code Council or 
(2) Appealing directly to the superior court, as provided in § 143-141. 
(199/, coal 138) 


§ 143-141. Appeals to Building Code Council.—(a) Method of Appeal. 
—Whenever any person desires to take an appeal to the Building Code Council 
from the decision of a State enforcement agency relating to any matter under 
this article or under the North Carolina State Building Code, he shall within 
thirty days after such decision give written notice to the Building Code Council 
through the Division of Engineering of the Department of Insurance that he 
desires to take an appeal. A copy of such notice shall be filed at the same time 
with the enforcement agency from which the appeal is taken. The chairman 
of the Building Code Council shall fix a reasonable time and place for a hearing, 
giving reasonable notice to the appellant and to the enforcement agency. Such 
hearing shall be not later than the next regular meeting of the Council. The 
Building Code Council shall thereupon conduct a full and complete hearing as 
to the matters in controversy, after which it shall within a reasonable time give 
a written decision setting forth its findings of fact and its conclusions. 

(b) Interpretations of the Code——The Building Code Council shall have the 
duty, in hearing appeals, to give interpretations of such provisions of the Build- 
ing Code as shall be pertinent to the matter at issue. Where the Council finds 
that an enforcement agency was in error in its interpretation of the Code, it 
shall remand the case to the agency with instructions to take such action as it 
directs. 

(c) Variations of the Code—Where the Building Code Council finds on ap- 
peal that materials or methods of construction proposed to be used are as good 
as those required by the Code, it shall remand the case to the enforcement agency 
with instructions to permit the use of such materials or methods of construction. 
The Council shall thereupon immediately initiate procedures for amending the 
Code as necessary to permit the use of such materials or methods of construction. 

(d) Further Appeals to the Courts—Whenever any person desires to take an 
appeal from a decision of the Building Code Council or from the decision of an 
enforcement agency (with or without an appeal to the Building Code Council), 
he may take an appeal either to the Wake County Superior Court or to the su- 
perior court of the county in which the proposed building is to be situated, in 
accordance wth the provisions of article 33 of chapter 143 of the General Stat- 


titesay( 195/9.¢-91138.) 


§ 143-142. Further duties of the Building Code Council.—(a) Rec- 
ommend Statutory Changes.—It shall be the duty of the Building Code Council 
to make a thorough study of the building laws of the State, including both the 
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statutes enacted by the General Assembly and the rules and regulations adopted 
by State and local agencies. On the basis of such study, the Council shall rec- 
ommend to the 1959 and subsequent General Assemblies desirable statutory 
changes to simplify and improve such laws. 


(b) Recommend Changes in Enforcement Procedures.—It shall be the duty 
of the Building Code Council to make a thorough and continuing study of the 
manner in which the building laws of the State are enforced by State, local, and 
private agencies. On the basis of such studies, the Council may recommend to 
the General Assembly any statutory changes necessary to improve and simplify 
the enforcement machinery. The Council may also advise State agencies as to 
any changes in administrative practices which could be made to improve the 
enforcement of building laws without statutory changes. (1957, c. 1138.) 


§ 143-143. Effect on certain existing laws.—Nothing in this article 
shall be construed as abrogating or otherwise affecting the power of any State 
department or agency to promulgate regulations, make inspections, or approve 
plans in accordance with any other applicable provisions of law not in conflict 
with the provisions herein. (1957, c. 1138.) 


§ 143-143.1. Interdepartmental Building Regulation Committee. — 
(a) Creation; Membership.—There is hereby created an Interdepartmental 
Building Regulation Committee which shall be composed of seven members as 
follows: The head of the Division of Engineering of the Department of In- 
surance, the head of the Division of Sanitary Engineering of the State Board of 
Health, the head of the Division of Standards and Inspections of the Depart- 
ment of Labor, the head of the Division of School Planning of the Department 
of Public Inspection, the head of the Division of Engineering of the Budget 
Bureau, the head of the Division of Engineering of the Medical Care Commis- 
sion, and a representative of the State Board of Public Welfare. Each member 
may formally designate, by written notice to the chairman of the Interdepart- 
mental Building Regulation Committee, a representative from his department 
who may exercise any and all of his powers as a member of the Committee, in- 
cluding the right to vote. 

(b) First Meeting; Organization; Rules and Regulations—Within 30 days 
after the first day of July, 1957, the Interdepartmental Building Regulation 
Committee shall meet on call of the head of the Division of Engineering of the 
Department of Insurance. The Committee shall elect a chairman and such other 
officers as it may choose for such terms as it may designate in its rules and 
regulations. The Committee shall adopt such rules and regulations not incon- 
sistent herewith as it may deem necessary for the proper discharge of its duties. 
The chairman may appoint members to such subcommittees as the work of the 
Committee may require. 

(c) Meetings——The Committee shall meet regularly, at least once every three 
months, at places and dates to be determined by the Committee. Special meet- 
ings may be called by the chairman on his own initiative and must be called by 
him at the request of two or more members of the Committee. All members 
shall be notified by the chairman in writing of the time and place of regular and 
special meetings at least seven days in advance of such meeting. Four mem- 
bers shall constitute a quorum. 

(d) Powers and Duties——The Interdepartmental Building Regulation Com- 
mittee shall have the duty of establishing procedures for the interchange of plans 
among interested agencies and for the transmission to the applicant of the ap- 
proval or disapproval of each interested agency, to the end that no applicant shall 
have to submit the same plans for approval to more than one State agency, which 
agency shall act upon each application within a reasonable time; which time shall 
not exceed 30 days unless the said agency shall advise the applicant that ad- 
ditional time is necessary for more information. (1957, c. 978.) 
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ArTIcLE 10. 
Various Powers and Regulations. 


§ 143-144. State institutions may exercise eminent domain.—When- 
ever the directors or managers of any State institution find it necessary to ac- 
quire lands in order to carry out the purposes of the institution, or to acquire 
lands, rights of way, or easements for the purposes of obtaining and protecting 
water supplies, or for constructing and maintaining dams, reservoirs, standpipes, 
pipe lines, flumes, or conduits for water-supply purposes, and are unable to pur- 
chase the same from the owners at a reasonable price, or are unable to obtain a 
good and sufficient title therefor by purchase from the owners, then such State 
institution may exercise the right of eminent domain and acquire any such lands, 
rights of way, or easements necessary for the aforesaid purposes by condemna- 
tion in the manner prescribed by law under the chapter on eminent domain. 
eV ase 002 «1 | Ol cCw 5 taal oe tC Usa 522.) 

Cross Reference.—For chapter on Emi- 
nent Domain, see § 40-1 et seq. 


§ 143-145. Entry on land to lay water pipes.—For the purpose of pro- 
viding water supplies, the directors or other lawful managers of any public in- 
stitution of the State may enter upon the lands through which they may desire 
to conduct their pipes for such purpose, and lay them under ground, and they, 
at all times, shall have the right to enter upon such lands for the purpose of keep- 
ing the water line in repair and do all things necessary to that end. (1893, c. 
Oieowiee ey, S, SOO1L2 10 latcmO2ue OC. S:iise 7523;) 


§ 143-145.1. State agencies to locate and mark boundaries of real 
property. — Every State agency and institution shall locate and identify and 
shall mark and keep marked the boundaries of all lands owned by such agency 
or institution or under its control. The Department of Administration shall locate 
and identify and mark and keep marked the boundaries of all State lands not 
owned by or under the control of any other State agency or institution. The 
chief administrative officer of any State agency or institution is authorized to 
contract with the appropriate State prison authorities for the furnishing, upon 
such conditions as may be agreed upon from time to time between such State 
prison authorities and the chief administrative officer of such State agency or 
institution, of prison labor for use, where feasible, in the performance of these 
duties. (1957, c. 584, s. 2.) 

Editor’s Note.—Section 9 of the act in- construed as repealing in any manner G. 
serting this and the following section pro- S. 146-1.” 
vides that “nothing in this act shall be 


§ 143-145.2. Agencies may establish agreed boundaries. — Every 
State agency or institution is authorized to establish agreed boundaries between 
lands owned by it or under its control, and the lands of any other owner, subject 
to the approval of the Governor and Council of State. The Department of Ad- 
ministration is authorized to establish agreed boundaries between State lands 
not owned by or under the control of any other State agency or institution, and 
the lands of any other owner, subject to the approval of the Governor and Coun- 
cil of State. The Attorney General shall represent the State in all proceedings 
to establish boundaries which cannot be established by agreement. (1957, c. 


bOdjS2 3.) 


Cross Reference.—See note to § 143- 
145.1. 


§ 143-146. Validation of conveyances of State-owned lands. — All 
conveyances heretofore made by the Governor, attested by the Secretary of 
State and authorized by the Council of State, in the manner provided by § 143- 


299 


§ 143-147 


Cu. 143. State DeparTMENTS, Evc. 


§ 143-153 


148 of any lands, the title to which was vested in the State for the use of any 


State institution, department or agency 


purpose, are hereby ratified and validated. 


Col SRL OST Sas e/a) 

Editor’s Note. — The 1951 amendment 
rewrote this section and added the former 
second paragraph which now comprises the 
section. 

The 1957 amendment repealed the former 
first paragraph of this section relating to 


or vested in the State for any other 
C1917, °c. 1293 C NSS 7524 ele oe 


the execution of deeds for State-owned 
lands, now covered by § 143-147. Section 9 
of the amendatory act provides that “‘noth- 
ing in this act shall be construed as re- 
pealing in any manner G. S. 146-1.” 


§ 143-147. Execution of conveyances of State-owned lands. — 


Every proposed conveyance of real property, timber rights, or mineral rights 
owned by the State or by any State agency or institution must be submitted to. 
the Governor and Council of State for their approval, in the manner prescribed 
in article 14 of chapter 146. Upon approval of the proposed conveyance by the 
Governor and Council of State, a deed for the real property, timber rights, or 
mineral rights being conveyed shall be executed in the manner prescribed by 


§§ 143-148 through 143-150. (1957, c. 


Cross Reference. — As to provision for 
approval of sale of, or encumbrances on, 
property of corporations in which the 
State is interested, see § 124-5. 

Editor’s Note. — Session Laws 1957, c. 
584, s. 7 repealed the former section, re- 


584, s. 7.) 

lating to the method of alienation of real 
property held by any State agency, and 
inserted the present section in place there- 
of. Section 9 of the act provides that 
“nothing in this act shall be construed as 
repealing in any manner G. S. 146-1.” 


§ 143-148. Execution; signature; attestation; seal. — Such convey- 
ance shall be in the usual form of deeds of conveyance of real property and shall 
be executed in the name of the State of North Carolina, and signed in the name 
of the State of North Carolina by the Governor and attested by the Secretary of 
State, and the great seal of the State of North Carolina shall be affixed thereto. 
(1OZO SCAG ese) 


§ 143-149. Admission to registration in counties.—Such conveyances 
shall be admitted to registration in the several counties of the State upon the 
probate required by law for deeds of corporations. (1929, c. 143, s. 3.) 


§ 143-150. Exclusive method of conveying such property. — The 
manner and method of conveying real property in the State of North Carolina 
herein set out shall be the exclusive and only method of conveying same. Any 
conveyance thereof by any other person and/or executed in any other manner 
or method shall not be effectual to convey the State’s interest or estate in such 
real property. (1929, c. 143, s. 4.) 


§ 143-151. Grant of easements to public service corporations. — 
The directors of the various State institutions are authorized and empowered to 
grant privileges and easements to individuals or companies to run telegraph, tele- 
phone, or power transmission lines over lands belonging to such institutions, 
when in their judgment it is right and proper to do so, and subject to such terms 
and conditions as they may impose, and subject in each case to the approval of 
the Attorney General of the Statem (1909; 484) Crs s27 520.) 


§ 143-152. Injury to water supply misdemeanor.—lIf any person shall 
in any way intentionally or maliciously damage or obstruct any water line of any 
public institution, or in any way contaminate or render the water impure or in- 
jurious, he shall be guilty of a misdemeanor and shall be fined or imprisoned in 
the discretiou,ot the court,, (1893.36.63; 1s. 3¢-Revinsa G40 mo mcm acu) 


§ 143-153. Keeping swine near State institutions; penalty. — On 
the petition of a majority of the legal voters living within a radius of one-quarter 
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of a mile of the administrative building of any State educational or charitable in- 
stitution, it shall be unlawful for any person to keep swine or swine pens within 
such radius of one-quarter of a mile. Any person violating this section shall be 
guilty of a misdemeanor and shall be subject to a fine of not less than ten nor 
MoLestian «nity acdollars aml USMC m/06%) C25 Sia /5272) 


§ 143-154. Expenditures for departments and institutions; ac- 
counting and warrants.—All expenditures of any character allowed by the 
General Assembly in making appropriations and not covered in the appropria- 
tions named shall be charged against the department or institution for which the 
expense is incurred, and the State Auditor’s warrant shall be made to show 
clearly for what purpose the expenditure is made. The warrant shall be charged 
against the department or institution, thereby showing the total amount expended 
for the maintenance and expenses of such department or institution. (1917, c. 


Poe 25.8 Sy 7 0200) 


§ 143-155. Institutions to file monthly statements with Auditor.— 
On the fifteenth of each month it shall be the duty of the head of each State in- 
stitution to prepare an itemized statement of all the disbursements of such in- 
stitution for the preceding month, and file the same with the State Auditor on 
blanks to be prepared and furnished to him by the Auditor. (1911, c. 99; C. 
ase 7020.) 


§ 143-156. Certain institutions to report to Governor and General 
Assembly.—It shall be the duty of the boards of directors, managers, or trus- 
tees of the several State institutions for the insane, or the several institutions for 
the deaf, dumb, and blind, and of the State Prison to submit their respective re- 
ports to the Governor, to be transmitted by him with his message to the General 
Pecciibiveme (loco, c. O0f Soo 244 eReveuc 53/03 Cub. Sa F500.) 


§ 148-157. Reports of departments and institutions; investigations 
and audits.—All State departments and State institutions shall make reports 
to the Governor from time to time as may be required by him, and the Governor 
is empowered to have all departments of the State government and State institu- 
tions examined and audited from time to time, and shall employ such experts 
to make audits and examinations and to analyze the reports of such institutions 
andedepartments as he may -deemsto be necessary. (1917, c: 58, s. 7; C. S., 5. 
J Jos) 


§ 143-158. Special investigations.—At any time, upon complaint made 
to him or upon his own motion, the Governor may appoint a special commission 
to investigate any State department or State institution, which commission shall 
have power to subpoena witnesses, require the production of books and papers, 
and to do all things necessary to a full and thorough investigation, and shall sub- 
mit its findings to the Governor. The members of such special commission shall, 
while engaged in the performance of their duties, receive their actual expenses 
Siasampercicmaoriour dollars, iQlOlys ceoousyio® Cus.) Ss.) / 052.) 


§ 143-159. Governor given authority to direct investigation.—The 
Governor is hereby authorized and empowered to call upon and direct the Attor- 
ney General to investigate the management of or condition within any depart- 
ment, agency, bureau, division or institution of the State, or any other matters 
pertaining to the administration of the Executive Department, when the Gover- 
nor shall determine that such an investigation shall be necessary. (1927, c. 234, 


tel) 


143-160. Conduct of investigation.—Whenever called upon and re- 
quested by the Governor as set out in § 143-159, the Attorney General shall con- 
duct such investigation at such reasonable time and place as may be determined 
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by him. He shall have power to issue subpcenas, administer oaths, compel the 
attendance of witnesses and the production of papers necessary and material in 
such investigation. All subpcenas issued by him shall be served by the sheriff 
or other officer of any county to which they may be directed. Parties interested 
in such investigation may appear at the hearing and be represented by counsel, 
who shall have the right to examine or cross-examine witnesses. 

All persons subpcenaed to attend any hearing before the Attorney General 
shall, for a failure so to attend and testify, be subject to the same penalties as 
prescribed by law for such failure in the superior court. (1927, c. 234, s. 2.) 


§ 143-161. Stenographic record of proceedings. — A stenographic 
record of the proceedings had in such investigation shall be taken and copy 
thereof forwarded by the Attorney General to the Governor with his report. 


(1927 jac: 2o4 yess) 
§ 143-162: Repealed by Session Laws 1955, c. 984. 


ArtiIcLyE 11. 
Revenue Bonds and Governmental Aid. 


§ 143-163. State agencies may issue bonds to finance certain pub- 
lic undertakings.—The several departments, institutions, agencies and com- 
missions of the State of North Carolina, acting at the suggestion of the Governor 
of North Carolina, with the approval of the Council of State, are hereby author- 
ized to issue bonds of the several departments, agencies or commissions of the 
State, in such sum or sums, not to exceed in the aggregate two million dollars, 
at such time or times, in such denominations as may be determined, and at such 
rate of interest as may be most advantageous to the several departments, institu- 
tions, agencies and commissions of the State, the said bonds to run for a period 
not exceeding thirty years from date, which bonds may be sold and delivered as 
other like bonds of the State of North Carolina: Provided, however, that the 
credit of the State of North Carolina, or any of its departments, institutions, 
agencies or commissions, shall not be pledged further in the payment of such 
bonds, except with respect to the rentals, profits and proceeds received in con- 
nection with the undertaking, for which said bonds are issued, and said bonds 
and interest so issued shall be payable solely out of the receipts from the under- 
taking for which they were issued, without further obligation on the part of the 
State of North Carolina, or any of its departments, institutions, agencies or com- 
missions, provided that no State department or institution issuing any of said 
bonds shall be allowed to pledge any of its appropriations received from the State 
as security for these bonds; Provided, further, that no State department, institu- 
tion, agency or commission of the State shall make application for or issue any 
bonds, as provided in this section, after June first, one thousand nine hundred 
forty-one. (1935, c. 479,-si 1; Ex. Sess. 1936, c1Z) sil 321937) C3232 el ose 
SY le.) 

Editor’s Note. — The amendments 
changed the date in the last proviso. 


§ 143-164. Acceptance of federal loans and grants permitted. — 
The State of North Carolina, and its several departments, institutions, agencies 
and commissions, are hereby authorized to accept and receive loans, grants, and 
other assistance from the United States government, departments and/or agen- 
cies thereof, for its use, and to receive like financial and other aid from other 
agencies in carrying out any undertaking which has been authorized by the Gov- 
ernor of North Carolina, with the approval of the Council of State. (1935, c¢. 
47 OV Sean) 
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§ 143-165. Approval by Governor and Council of State necessary; 
-covenants in resolutions authorizing bonds.—The several departments, in- 
stitutions, agencies and commissions of the State of North Carolina, before is- 
suing any revenue bonds as herein provided for any undertaking, shall first re- 
-ceive the approval of the undertaking from the Governor of North Carolina, 
which action shall be approved by the Council of State before such undertaking 
shall be entered into and revenue bonds issued in payment therefor in whole 
-or in part. 

Any resolution or resolutions heretofore or hereafter adopted authorizing the 
‘issuance of bonds under this article may contain covenants which shall have the 
force of contract so long as any of said bonds and interest thereon remain out- 
-standing and unpaid as to 

(1) The use and disposition of revenue of the undertaking for which the 
said bonds are to be issued, 

(2) The pledging of all the gross receipts or any part thereof derived from 
the operation of the undertaking to the payment of the principal 
and interest of said bonds including reserves therefor, 

(3) The operation and maintenance of such undertaking, 


(4) The insurance to be carried thereon and the use and disposition of the 
insurance moneys, 


(5) The fixing and collection of rates, fees and charges for the services, 
facilities and commodities furnished by such undertaking sufficient 
to pay said bonds and interest as the same shall become due, and 
for the creation and maintenance of reasonable reserve therefor, 

(6) Provisions that the undertaking shall not be conveyed, leased or 
mortgaged so long as any of the bonds and interest thereon remain 
outstanding and unpaid. 

Provided, however, that the credit of the State of North Carolina or any of 
its departments, institutions, agencies or commissions shall not be pledged to 
the payment of such bonds except with respect to the rentals, profits and proceeds 
received in connection with the undertaking for which the said bonds are issued, 
and that none of the appropriations received from the State shall be pledged as 
secutitveror card bonds. (1935)ic, 479) 633 Hx. Sess, 1936, "c. 2,5. 2.) 


ARTICLE l2: 


Law Enforcement Officers’ Benefit and 
Retirement Fund, 


§ 143-166. Law Enforcement Officers’ Benefit and Retirement 
Fund.—(a) In every criminal case finally disposed of in the criminal courts of 
this State, wherein the defendant is convicted, or enters a plea of guilty or nolo 
contendere and is assessed with the payment of costs, or where the costs are as- 
sessed against the prosecuting witness, there shall be assessed against said con- 
victed person, or against such prosecuting witness, as the case may be, two dol- 
lars ($2.00) additional cost to be collected and paid over to the Treasurer of 
North Carolina and held in a special fund for the purposes of this article. The 
local custodian of such costs shall monthly transmit such moneys to the State 
Treasurer, with a statement of the case in which the same has been collected: 
Provided, however, that the costs assessed under this article shall not apply to 
violations of municipal ordinances, unless a warrant is actually issued and served; 
provided no part of said costs or assessments shall be paid by any county or 
municipality. 

The moneys so received shall annually be set up in a special fund to be known 
as “The Law Enforcement Officers’ Benefit and Retirement Fund.” 
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(b) For the purpose of determining the recipients of benefits under this sec- 
tion and the amounts thereof to be disbursed and for formulating and making 
such rules and regulations as may be essential for the equitable and impartial 
distribution of such benefits to and among the persons entitled to such benefits, 
there is hereby created a board to be known as “The Board of Commissioners 
of the Law Enforcement Officers’ Benefit and Retirement Fund,’ which shall 
consist of the State Auditor, who shall be chairman ex officio of said Board, the 
State Treasurer, the State Insurance Commissioner, and four members to be 
appointed by the Governor and to serve at his will, one of whom shall be a sher- 
iff, one a police officer, one from the group of law enforcement officers as 
hereinafter defined, employed by the State, and one representing the public at 
large. No member of said Board of Commissioners shall receive any salary, 
compensation or expenses other than a per diem of not exceeding seven dollars 
($7.00) for each day’s attendance at duly and regularly called and held meet- 
ings of the Commission, the total of which meetings for which per diem may be 
allowable as herein provided not to exceed eight meetings in any one year. Four 
members of said Board shall constitute a quorum at any of said meetings, and 
no business shall be transacted unless a quorum be present. Ex officio members 
shall not receive any per diem. 

(c) As soon as is practicable after March 13, 1941, and after the appoint- 
ment of the four members herein authorized to be appointed by the Governor, 
the organization of said Board shall be perfected by the selection from its mem- 
bers of a vice-chairman, and secretary, to serve for a term of one year and until 
their successors shall have been elected and qualified, and by the selection by the 
Board, by a majority vote, of such employees as in the opinion of the Board, 
with the approval of the Governor, may be necessary for the proper handling of 
the business of the Board of Commissioners, such employee or such employees 
to hold office at the will of the Board of Commissioners. No employee of the 
Board of Commissioners shall during the period of such employment or during 
any leave of absence therefrom hold any public office, be a candidate for any 
public office, or engage in any political activity whatsoever for or on behalf of 
any candidate for public office, either in the primary or election. ‘The violation 
of the restriction herein contained against political activity shall subject such em- 
ployee to immediate discharge; and any such employee who shall use any funds 
of the Commission for political purposes or shall incur any expense whatsoever 
in connection with any political activity, paid or payable out of the funds of said 
Commission, shall be guilty of a misdemeanor and upon conviction thereof shall 
be punishable as provided by law in the case of misdemeanors. Nothing here- 
in contained shall prevent any employee from exercising his individual right 
of franchise in any primary or election. Nothing in this section shall affect the 
right of any employee of said Commission who is at present a member of the 
General Assembly from continuing as such member for the duration of such 
present term. 


(d) The said Board of Commissioners shall have control of all payments to 
be made from such Fund. It shall hear and decide all applications for compensa- 
tion and for retirement benefits created and allowed under this article, and shall 
have power to make all necessary rules and regulations for its administration and 
government, and for the employees in the proper discharge of their duties; it 
shall have the power to make decisions on applications for compensation or re- 
tirement benefits and its decision thereon shall be final and conclusive and not 
subject to review or reversal, except by the Board itself; it shall cause to be kept 
a record of all its meetings and proceedings. Any person who shall willfully 
swear falsely in any oath or affirmation for the purpose of obtaining any benefits 
under this article, or the payment thereof, shall be guilty of perjury and shall 
be punished therefor as provided by law. ‘The Board of Commissioners shall 
have authority to determine the membership eligibility or status of any member 
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or applicant of any and all of those who come within the categories of law en- 
forcement officers named in subsection (m) of this section in accordance with 
general rules and regulations adopted by the Board and the decision of the Board 
of Commissioners as to such membership eligibility or status shall be final. 

(e) There shall be kept in the office of the said Board of Commissioners by 
the secretary, records which shall give a complete history and record of all ac- 
tions of the Board of Commissioners in granting benefits, including retirement 
benefits, to peace officers as herein defined; such records shall give the name, 
date of the beginning of his service as a peace officer, and of his incapacity and 
the reason therefor. All records, papers, and other data shall be carefully pre- 
served and turned over to the succeeding officers or Board members. 

(f) On or before the first day of January of each year the said Board of Com- 
missioners shall make to the Governor of the State of North Carolina a verified 
report containing a statement of all receipts and disbursements, together with the 
name of each beneficiary, and the amount paid to each beneficiary, for or on ac- 
count of such Fund. There shall be annually made by the State Auditor’s De- 
partment a complete audit and examination of the receipts and the disburse- 
ments of the Board of Commissioners herein created. 


(g) The Board of Commissioners of the said Fund may take by gift, grant, 
devise, or bequest, any money, real or personal property, or other things of value 
and hold or invest the same for the uses of said Fund in accordance with the 
purposes of this article. And the Board shall have the authority to invest and 
reinvest any funds not immediately needed in any of the following: 

(1) Obligations of the United States or obligations fully guaranteed both 
as to principal and interest by the United States; 

(2) Obligations of the federal intermediate credit banks, federal home loan 
banks, Federal National Mortgage Association, banks for coopera- 
tives, and federal land banks; 

(3) Obligations of the State of North Carolina ; 

(4) General obligations of other states of the United States; 

(5) General obligations of cities, counties, and special districts in North 
Carolina ; 


(6) Obligations of any corporation within the United States if such obli- 
gations bear either of the two highest ratings of at least two nationally 
recognized rating services ; 

(7) Obligations of any corporation incorporated in North Carolina if such 
obligations bear either of the three highest ratings of at least two 
nationally recognized rating services; 

(8) In certificates of deposit in any bank or trust company authorized to do 
business in North Carolina in which the deposits are guaranteed by 
the Federal Deposit Insurance Corporation not to exceed the sum of 
ten thousand dollars ($10,000.00) in any one bank or trust com- 
pany; and 

(9) In the shares of federal savings and loan associations and State char- 
tered building or savings and loan associations in which deposits are 
guaranteed by the Federal Savings and Loan Insurance Corpora- 
tion, not to exceed ten thousand dollars ($10,000.00) in any one of 
such associations. 

Subject to the limitations set forth above, said Board shall have full power 
to hold, purchase, sell, assign, transfer and dispose of any of the securities and 
investments in which any of the funds created herein shall have been invested, 
as well as the proceeds of said investments and any moneys belonging to said 
funds. 

(h) In case the amount derived from the different sources mentioned and in- 
cluded in this article shall not be sufficient at any time to enable the said Board 
of Commissioners to pay each person entitled to the benefits therefor, in full, 
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the compensation granted, or the retirement benefit allowed, then an equitably 
graded percentage of such monthly payment or payments shall be made to each 
beneficiary until said Fund shall be replenished sufficiently to warrant the re- 
sumption thereafter of such compensation or retirement benefit to each of said 
beneficiaries. 

(i) The Board of Commissioners herein created shall have power and au- 
thority to promulgate rules and regulations and to set up standards under and by 
which it may determine the eligibility of officers for benefits under this article,. 
payable to peace officers who may be killed or become seriously incapacitated 
while in the discharge of their duty; such rules, regulations and standards shall: 
include the amount of the benefits to be paid to the recipient in case of incapacity 
to perform his duty, as well as the amount to be paid such officer’s dependents: 
in case such officer is killed while in the discharge of his duty. The said Board 
is also authorized to promulgate rules and regulations and set up standards un- 
der and by which officers may be eligible for retirement and to determine the 
amounts to be paid such officers as retirement benefits after it has been deter- 
mined by the Board that such officers are so eligible. 


In order for an officer to be eligible for retirement benefits under this article, 
he shall voluntarily pay into the Fund herein created a percentage of his monthly 
salary, which percentage shall be determined by the said Board: Provided, that 
any officer so voluntarily contributing to the Fund herein created, who has be- 
come incapacitated in the line of duty, shall not be required to contribute to the 
Fund during the period of his disability. All peace officers as herein defined who 
are compensated on a fee basis, before they shall be eligible to participate in the 
Retirement Fund herein provided for, shall voluntarily pay into the Fund a 
monthly amount to be determined by the said Board, based upon such officer’s. 
average monthly income. 

The Board of Commissioners shall have the authority to formulate and pro-- 
mulgate rules and regulations under which any county, city, town or other sub-- 
division of government in whose behalf any member performs service as a law’ 
enforcement officer, or any member, may, and is hereby authorized to, elect to: 
pay into the Fund for credit to the individual account of such member, either 
or both: 

(1) An amount which, when taken with any additional amount which may 
be permitted by the Board to be paid on behalf of such member, shall 
not exceed in any year five per cent (5%) of such member’s com- 
pensation; and 

(2) A sum not to exceed the value of prior service of such member as. 
determined by the Board of Commissioners ; 

such amounts so paid shall be accumulated in the individual account of such: 
member at such rate of interest as the Board of Commissioners may from time 
to time determine and shall, upon retirement of such member be used to provide: 
such additional benefits as the Board of Commissioners shall determine on the- 
basis of the tables and rate of interest last adopted by the Board of Commission- 
ers for this purpose: Provided, however, that the amounts paid under this 
provision by any county, city, town, or other subdivision of government shall 
revert to said county, city, town or other subdivision of government upon the 
death or withdrawal from the fund of a member for whom such amounts were 
paid. The sums paid by any county, city, town or other subdivision of govern- 
ment as additional payments are hereby declared to be for a public purpose. 

It shall be the duty of the State of North Carolina to finance and contribute, 
for the benefit of each member employed by the State as a law enforcement of- 
ficer an amount equal to the value of his prior service and the cost of matching 
his contribution. Such contribution or financing on the part of the State shall 
be on a percentage basis and shall be credited to the individual account of such 
member, and upon the death or withdrawal from the fund of a member such 


606 


§ 143-166 Cu. 143. State DEPARTMENTS, Eve. § 143-166 


sums credited to that individual member’s account shall revert to the general fund 
or Highway Fund of the State of North Carolina according to the source of the 
original appropriation. ‘The Board of Commissioners are hereby authorized to 
formulate and promulgate additional rules and regulations for the administra- 
tion of the amounts herein authorized to be appropriated. There is hereby ap- 
propriated from the general fund of the State for those law enforcement off- 
cers whose salary is paid out of the general fund, and from the Highway Fund 
of the State for those law enforcement officers whose salary is paid out of the 
Highway Fund appropriation in such amount as may be necessary to pay the 
State’s share of the cost of the financing of this provision for the biennium 
1949-51. Such appropriation shall be made at the same time and manner as 
other State appropriations and in the sums and amounts as determined by the 
Board of Commissioners: Provided, that this provision as to the financing of 
a member’s prior service and the cost of matching contribution on the part of 
the State of North Carolina shall apply only to those members who are law en- 
forcement officers of the State of North Carolina and its departments, agencies 
and commissions and who would be eligible for membership in the Teachers’ 
and State Employees’ Retirement System provided by chapter 135 of the Gen- 
eral Statutes of North Carolina but for the fact that said officers are members 
of the Law Enforcement Officers’ Benefit and Retirement Fund. 


(j) All officers who have contributed to the Retirement Fund herein pro- 
vided for, and who have had twenty years’ continuous service as such peace of- 
ficer in this State, shall be eligible for retirement benefits and the Board of Com- 
missioners is authorized, in its discretion under rules and regulations promul- 
gated by it, to determine when an officer has completed twenty years of continu- 
Ous service. 


(k) The Board of Commissioners is authorized and empowered in its discre- 
tion, upon a finding that any officer who has contributed to the Retirement Fund 
herein provided for has been discharged from the service through no fault of 
his own, to reimburse from the Fund herein created an amount not to exceed 
that which such officer has contributed to the Fund under the provisions of sub- 
section (i) of this section. 

(1) No officers as herein defined shall be eligible to the retirement benefits 
herein provided for until the expiration of five years from the date of the ratifi- 
cation of this article. 


(m) Law enforcement officers in the meaning of this article shall include sher- 
iffs, deputy sheriffs, constables, police officers, prison wardens and deputy ward- 
ens, prison camp superintendents, prison stewards, prison foremen and guards, 
highway patrolmen, and any citizen duly deputized as a deputy by a sheriff or 
other law enforcement officer in an emergency, and all other officers of this State, 
or of any political subdivision thereof, who are clothed with the power of arrest 
and whose duties are primarily in enforcing the criminal laws of the State. 


(n) Each justice of the peace required to assess and collect the additional 
cost provided for in this law shall, on or before the first day of each month, trans- 
mit such cost so collected, giving the name of the case in which such cost was 
taxed, to the clerk of the superior court of the county in which such case was 
tried, who will forthwith remit such funds to the Treasurer of the State of North 
Carolina as in all other cases. Failure of any justice of the peace to comply with 
the terms of this subsection shall make such justice of the peace liable for re- 
moval from office by the resident judge of the judicial district in which such ac- 
tion was tried. 

(o) No State employees participating in the retirement benefits of this article 
shall be eligible to participate in the retirement benefits provided by Public Laws, 
1941, chapter 25, known as “The Teachers’ and State Employees’ Retirement 
System Act.” 
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(p) No State employee participating in the retirement benefits of this article 
shall be eligible to participate in the retirement benefits provided by “The Teach- 
ers’ and State Employees’ Retirement System Act,” § 135-1 et seq. 

(q) The right of a person to a pension, an annuity, or a retirement allowance, 
to the return of contributions, the pension, annuity, or retirement allowance it- 
self, any optional benefit or any other right accrued or accruing to any person 
under the provisions of this section, and the moneys in the various funds created 
by this section, are hereby exempt from any State or municipal tax, and exempt 
from levy and sale, garnishment, attachment, or any other process whatsoever, 
and shall be unassignable except as in this section specifically otherwise provided. 
(1937,) ev 349, sx 9-1939,°c. 6, 8929253391939; e:-233:7194 Ices, S67 157 sa ee 
051145371949, 61055 1951,°c. 38224953; 6.6883; 1957, erS39 Cr e46gee ae 


Cross Reference. — For provision relat- 
ing to membership of highway patrolmen, 
see § 135-3.1. 

Editor’s Note. — The 1939 amendments 
rewrote this section. 

The first 1941 amendment changed sub- 
section (g) and added at the end of sub- 
section (m) the words “and whose duties 
are primarily in enforcing the criminal laws 
of the State.” The second 1941 amendment 
made changes in subsections (a), (b) and 
(c), and added subsection (0). 

The 1943 amendment increased the ad- 
ditional cost mentioned in the first para- 
graph of subsection (a) from one dollar to 
two dollars and added the proviso to the 
said paragraph. Prior to the amendment 
part of the moneys mentioned in the second 
paragraph of subsection (a) was paid into 
the general fund of the State. 

The 1949 amendment added the part 
of subsection (i) beginning with the third 
paragraph, and the 1951 amendment added 
the last sentence of subsection (d). 


amounts in subsection (g) from five thou- 
sand to ten thousand dollars. The first 
1957 amendment added subsection (q). The 
second 1957 amendment rewrote subsection 

g). 

Policeman Excluded from Local Gov- 
ernmental Employees’ Retirement System. 
—Policeman, who is entitled to the bene- 
fits of this section, is not eligible to be- 
come a member of the Local Govern- 
mental Employees’ Retirement System, 
set ‘out in § 128-24 (2). Gardner v. Board 
of Trustees, 226. N. ©) 465538 soe ae) 
314 (1946). 

Section Not Intended to Compensate 
Officers Making Arrests.—The additional 
cost in criminal cases provided by this sec- 
tion is not intended to be used to compen- 
sate the officers who make the arrests or 
participate in the prosecution, but is paid 
to the State Treasurer and by him dis- 
bursed for the purposes of the Law En- 
forcement Officers’ Retirement Act. Gard- 
ner v. Board of Trustees, 226 N. C. 465, 


The 1953 amendment increased the 328 S. E. (2d) 314 (1946). 


ARTICLE DLS: 
Publications. 
§ 143-167: Transferred to § 147-54.1 by Session Laws 1943, c. 543. 


§ 143-168. Reports and publications; conciseness; Governor and 
Attorney General to prescribe scope of reports.—The reports and publica- 
tions of every kind now authorized or required to be printed by the several State 
departments and institutions shall be as compact and concise as is consistent with 
an intelligent understanding of the work of the department. The details of the 
work of the departments shall not be printed when not necessary to an intelligent 
understanding of the work of the departments, but totals and results may be tabu- 
lated and printed in said reports. The Governor and the Attorney General shall 
confer with the various departments and prescribe the scope of the matter to be 
published in any report now prescribed, required, or permitted, to the end that 
unnecessary matter may be elamimated. (1911! c. 211, s.°2; 1917{c202 ee 
Ce Sense 7294= 1931) ch 261 esr O55. Ca08 3a) 

Editor’s Note. — The 1955 amendment 
substituted “may” for “shall” in line six. 


§ 143-169. Limitation on the scope of publications. — No report of 
any State department, institution or agency shall be printed without specific 
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statutory authority or unless authorization has been obtained from the Governor 
and the Attorney General, in writing. 
The Governor and Attorney General may authorize, limit, and prescribe the 
form and number of copies to be printed. 
Every publication published at the public expense which makes use of the mul- 
ti-color process is prohibited, except: 
(1) In cases of scientific illustrations when the illustrations would be unin- 
telligible if published in black and white; 
(2) When the express approval of the Governor and the Attorney General 
is obtained ; 


(3) When the publication is a project of the Department of Conservation 
and Development in North Carolina, or is a part of the magazine en- 
titled “Wildlife in North Carolina,” published under the auspices of 
thes VVildlitegh.esourcecsCommussion.« (lOll oc 21 esm2es Cas... .s; 
fo02 (193 Veg 7G) eemore 9s wCa 512.965. 14 1 bs L955 e203) 

Editor’s Note. — The 1955 amendment 
rewrote this section. 


§ 143-170: Repealed by Session Laws 1955, c. 986. 


ARTICLE 14. 
State Planning Board. 


§ 143-171. Board established as an advisory agency of State.—The 
State Planning Board, as provided for by chapter four hundred eighty-eight of 
the Public Laws of one thousand nine hundred thirty-five is hereby established as 
an advisory agency of the State, under the direction of the Governor and as more 
fully set forth hereinafter, (1937, c. 345, s. 1.) 


§ 143-172. Membership; terms of office; expenses.—The State Plan- 
ning Board shall consist of nine members, appointed by the Governor, as follows: 
Five members to be chosen from State officers or heads of departments or boards, 
one of whom shall be the director of the Department of Conservation and Devel- 
opment; at least one representative from the University of North Carolina, and 
the remaining members to be chosen from among the other citizens of the State. 
The members of the Board shall hold office during the pleasure of the Governor, 
and all vacancies shall be filled by the Governor, when and as they may occur. 
The members of the said Board shall serve without pay, but they shall be allowed 
such reasonable expenses as are authorized by the Board and incurred in the 
immediate discharge of their duties, to be paid out of such funds as may be avail- 


Ablcwen 1937860549. S/ 2.) 


§ 143-173. Chairman and secretary; rules and regulations; em- 
ployees; expenditures; office space and equipment; special surveys 
and studies.—The Governor shall appoint one member of the Board to serve 
as chairman. The Board shall elect one member to serve as secretary of the 
Board. The Board shall adopt such rules as it may deem proper for the transac- 
tion of its business, and shall keep a record of its resolutions, transactions, find- 
ings and determinations, which record shall be a public record. The Board may 
appoint such employees as it may deem necesary for its work and fix their com- 
pensations. The Board may also contract with individuals or corporations for 
such special services as the Board may require. The expenditures of the Board 
from funds of the State shall be limited to the amounts appropriated by the Gen- 
eral Assembly for the specific purpose, or amounts appropriated from the emer- 
gency fund. The Board shall be supplied with necessary office space and neces- 
sary equipment. Upon request of the Board, the Governor may, from time to 
time, for the purpose of special surveys or studies under the direction of the 
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Board, assign or detail to the Board any member of any State department or bu- 
reau or agency, or may direct any such department, bureau or agency to make 
special surveys and studies as requested by the State Planning Board. (1937, c. 
Oss non) 


§ 143-174. Functions of Board.—It shall be the function and duty of 
the State Planning Board to make studies of any matters relating to the general 
development of the State or regions within the State or areas of which the State 
is a part, with the general purpose of guiding and accomplishing a co-ordinated, 
adjusted, and efficient development of the State. Upon the basis of such studies, 
and in accordance with the present and future needs and resources, the Board 
shall present, from time to time, reports, plans, maps, charts, descriptive matter 
and recommendations relating to such conservation, wise use and planned devel- 
opment of the material and human resources of North Carolina as will best pro- 
mote the health, safety, morals, order, convenience, prosperity and welfare of the 
people'of the: State; © (1937, c73455's.745) 


§ 143-175. Adoption of plans and recommendations; publicity 
program; co-operation with other agencies; advice and information 
relative to State planning; proposed legislation. — The State Planning 
Board may, from time to time, adopt, in whole or in part, such plans and recom- 
mendations as, in its judgment, may be deemed wise and proper; and may, from 
time to time, alter, amend and add to such plans; may, in the interest of promot- 
ing understanding of and compliance with their recommendations, publish and 
distribute such plans and recommendations and may employ such means of pub- 
licity and education as it may determine; may confer and co-operate with other 
agencies, federal, state, regional, county or municipal in the accomplishment of 
common purposes; may, upon request or at its own initiative, furnish advice or 
information to the Governor, the General Assembly, State, county, and municipal 
officers or departments on matters relating to State planning; and may prepare 


and submit drafts of legislation for the carrying out of any plans they may adopt. 
(1937, \CAr349,"S""9;,) 


§ 143-176. Public boards and officials directed to supply informa- 
tion; general powers.—All public boards and officials shall, upon request, fur- 
nish to the State Planning Board such available information as it may require 
for its work. In general, the Board shall have such powers as may be appropri- 
ate, to enable it to fulfill its functions and duties, to promote State planning and 
to carry out the purposes of this article. (1937, c. 345, s. 6.) 

Editor’s Note. — This section would regulations necessary for the purposes of 
seem to imply the power to make rules and __ the statute. 15 N. C. Law Rev. 323. 


§ 143-177. Acceptance and disbursement of contributions. — The 
State Planning Board is authorized, in the name of the State, to accept and dis- 
burse, under the approval of the Director of the Budget, any contributions that 
may be available for the work in which it is engaged, by any State or federal 
agency or private or public endowment. (1937, c. 345, s. 7.) 


§ 143-177.1. Allocation of funds from contingency and emergency 
fund.—The Governor and the Council of State are hereby authorized to allocate 
from the contingency and emergency fund to the State Planning Board, provided 
for under the provisions of this article, funds in such amount and at such time or 
times as they may find actually necessary for the reasonable fulfillment of the 
functions of such Board within the provision of the Statute creating the Board. 


(1943 Cason) 
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ARTICLE 15, 
Commission on Interstate Co-operation. 


§ 143-178. Senate members on Interstate Co-operation. — The 
President of the Senate at each regular session of the General Assembly shall 
designate five members of the Senate as Senate members of the Commission on 
Interstate Co-operation. (1937, c. 374, s. 1; 1947, c. 578, s. 1.) 

Editor’s Note. — The 1947 amendment 
rewrote this section. 


§ 143-179. House members on Interstate Co-operation. — The 
speaker of the House of Representatives at each regular session of the General 
Assembly shall designate five members of the House as House members of the 
Commission on Interstate Co-operation. (1937, c. 374, s. 2; 1947, c. 578, s. 2.) 

Editor’s Note. — The 1947 amendment 
rewrote this section. 


§ 143-180. Governor’s Committee on Interstate Co-operation. — 
There is hereby established a committee of administrative officials and employees. 
of this State, to be officially known as the Governor’s Committee on Interstate 
Co-operation, and to consist of five members. Its members shall be: the Budget 
Director or the corresponding official of this State, ex officio; the Attorney Gen- 
eral, ex officio; the chief of the staff of the State Planning Board or the corre- 
sponding official of this State, ex officio, and two other administrative officials or 
employees to be designated by the Governor. If there is uncertainty as to the 
identity of any of the ex officio members of this Committee, the Governor shall 
determine the question, and his determination and designation shall be conclusive. 
The Governor shall appoint one of the five members of this Committee as its 
chairman. In addition to the regular members, the Governor shall be ex officio an 
honorary non-voting member of this Committee. The Governor may, however, 
in his discretion, appoint one additional member of the said Commission who is 
not an administrative official. (1937, c. 374, s. 3; 1949, c. 1065.) 

Editor’s Note. — The 1949 amendment 
added the last sentence. 


§ 143-181. North Carolina Commission on Interstate Co-operation. 
—There is hereby established the North Carolina Commission on Interstate Co- 
operation. This Commission shall be composed of fifteen regular members, 
namely: 

The five members named by the President of the Senate; 

The five members of the House designated by the Speaker, and 

The five members of the Governor’s Committee on Interstate Co-operation. 

The Governor, the President of the Senate and the Speaker of the House of 
Representatives shall be ex officio honorary non-voting members of this Commis- 
sion. Said Commission shall meet before the adjournment of each regular session 
of the General Assembly in the city of Raleigh and at such meeting organize by 
the election of a chairman and secretary thereof. (1937, c. 374, s. 4; 1947, c. 578, 


Sos) 

Editor’s Note. — The 1947 amendment 
rewrote the last sentence and made other 
changes. 


§ 148-182. Members constituting Senate and House council of 
American Legislators’ Association.—The said members of the Commission 
named by the President of the Senate and the Speaker of the House shall function 
during the regular sessions of the legislature and also during the interim periods 
between such sessions; their members shall serve until their successors are des- 
ignated; and they shall respectively constitute for this State the Senate council 
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and House council of the American Legislators’ Association. The incumbency of 
each administrative member of this Commission shall extend until the first day 
of February next following his appointment, and thereafter until his successor is 
appointed i (19370) 3/4, Soto M047 fem07 Onset) 

Editor’s Note. — The 1947 amendment the beginning of the section and substituted 
struck out the words “standing committee in lieu thereof the words “members of the 
of the Senate and the said standing commit- Commission named by the President of 
tee of the house of representatives” near the Senate and the Speaker of the House.” 


§ 143-183. Functions and purpose of Commission. — It shall be the 
function of this Commission: 

(1) To carry forward the participation of this State as a member of the 
Council of State Governments. 

(2) To encourage and assist the legislative, executive, administrative, and 
judicial officials and employees of this State to develop and maintain 
friendly contact by correspondence, by conference and otherwise, 
with officials and employees of the other states, of the federal gov- 
ernment, and of local units of government. 

(3) To endeavor to advance co-operation between this State and other units 
of government whenever it seems advisable to do so by formulating 
proposals for, and by facilitating: 

a. The adoption of compacts, 

b. The enactment of uniform or reciprocal statutes, 

c. The adoption of uniform or reciprocal administrative rules and 
regulations, 

d. The informal co-operation of governmental offices with one 
another, 

e. The personal co-operation of governmental officials and em- 
ployees with one another, individually, 

f. The interchange and clearance of research and information, and 

g. Any other suitable process. 

(4) In short, to do all such acts as will, in the opinion of this Commission, 
enable this State to do its part—or more than its part—in forming a 
more perfect union among the various governments in the United 
States and in developing the Council of State Governments for that 
PULPOsSew (| C576CtS/ 4, Bon On) 


§ 143-184. Appointment of delegations and committees; persons 
eligible for membership; advisory boards. — The Commission shall estab- 
lish such delegations and committees as is deems advisable, in order that they 
may confer and formulate proposals concerning effective means to secure inter- 
governmental harmony, and may perform other functions for the Commission 
in obedience to its decisions. Subject to the approval of the Commission, the 
member or members of each such delegation or committee shall be appointed by 
the chairman of the Commission. State officials or employees who are not mem- 
bers of the Commission on Interstate Co-operation may be appointed as members 
of any such delegation or committee, but private citizens holding no governmental 
position in this State shall not be eligible. The Commission may provide such 
other rules as it considers appropriate concerning the membership and the func- 
tioning of any such delegation or committee. The Commission may provide for 
advisory boards for itself and for its various delegations and committees, and may 
authorize private citizens to serve on such boards. (1937, c. 374, s. 7.) 


§ 143-185. Reports to the Governor and General Assembly; ex- 
penses; employment of secretary, etc.—The Commission shall report to the 
Governor and to the legislature within fifteen days after the convening of each 
regular legislative session, and at such other times as it deems appropriate. Its 
members and the members of all delegations and committees which it establishes 
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shall serve without compensation for such service, but they shall be paid their nec- 
essary expenses in carrying out their obligations under this article. The Com- 
mission may employ a secretary and a stenographer, it may incur such other ex- 
penses as may be necessary for the proper performance of its duties, and it may, 
by contributions to the Council of State Governments, participate with other 
states in maintaining the said Council’s district and central secretariats, and its 
other governmental services. The Governor and the Council of State are au- 
thorized to allocate from the contingency and emergency fund such sums as they 
shall find proper to provide for the necessary expenses which said Commission 
is authorized to incur, as hereinbefore provided. (1937, c. 374, s. 8; 1947, c. 578, 
Ses) 
Editor’s Note. — The 1947 amendment 
added the last sentence. 


§ 143-186. Names of committees designated. — The committees and 
the Commission established by this article shall be informally known, respectively, 
as the Senate Co-operation Committee, the House Co-operation Committee, the 
Governor’s Co-operation Committee and the North Carolina Co-operation Com- 
mission, *(1937,°¢7 3/74) 5.499) 


§ 143-187. Council of State Governments a joint governmental 
agency. — The Council of State Governments is hereby declared to be a joint 
governmental agency of this State and of the other states which co-operate 
throushit] (103/4c3744s.-105) 


§ 143-188. Secretary of State to communicate text of measures to 
officials and governing bodies of other states. — The Secretary of State 
shall forthwith communicate the text of this article to the Governor, to the senate, 
and to the house of representatives of each of the other states of the Union, and 
shall advise each legislature which has not already done so that it is hereby 
memorialized to enact a law similar to this article, thus establishing a similar 
commission, and thus joining with this State in the common cause of reducing 
the burdens which are imposed upon the citizens of every state by governmental 
confusion, competition and conflict. (1937, c. 374, s. 11.) 


ARTICLE 16. 
Spanish-American War Relief Fund. 


§ 143-189. Governor to be trustee of Fund. — Whereas, of a fund 
known as the “Interim Pay Fund,” and as the “Spanish-American War Relief 
Fund,” appropriated by the United States government, for pay of veterans for 
time served between date of their call for duty and their muster into service of the 
United States, during the Spanish-American War in 1898, there remains in pos- 
session of the State of North Carolina, and unclaimed by veterans of said War, a 
balance amounting to seventeen thousand six hundred thirty-seven dollars and 
forty-six cents, as of January 4, 1933; and Whereas, for many years there have 
been few claimants for any part of this Fund, with the probability that the num- 
ber of claims against same will become less and less, and more remote; 

The Governor of the State shall be the trustee of said Interim Pay Fund, and 
shall, on the 30th of June, 1933, pay over to the Quartermaster of the Department 
of North Carolina United Spanish War Veterans the interest accruing on said 
sum at the rate of interest earned per annum, during the period from January Ist, 
1933, to June 30th, 1933. Thereafter, the Governor, as such trustee, shall pay 
over to said Department Quartermaster, semiannually each year (namely, as of 
3lst of December and 30th of June), interest on such portion of this Fund as 
shall remain in the State Treasury as unexpended for legal claims against the 
same. Said interest, when so paid to such Department Quartermaster, shall be 
expended by him only on the written approval of the Department Commander, 
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United Spanish War Veterans of North Carolina, and solely for welfare work 
among its needy comrades, their widows and their eatowen. and current use of 
Said ‘Oteanization, #1933, ¢.4504)%s.00) 


§ 143-190. Bond of Department Quartermaster. — Said Department 
Quartermaster, as the financial agent and disbursing officer of the United Spanish 
War Veterans of North Carolina, shall furnish a surety bond in the amount of 
five hundred dollars ($500.00) in a surety company authorized to do business in 
the State of North Carolina, conditioned upon the faithful performance of his du- 
ties as specified herein, and such bond to be approved by the said Department 
Commander. Said trustee of the above fund shall have authority to invest same, 
or any part thereof, in securities as are legal for trust funds in this State. (1933, 
CoA SSE o Or! 

ARTICLE 17, 


State Post-War Reserve Fund. 


§ 143-191. Appropriation for Fund. — There is hereby appropriated 
from the general fund of the State the sum of twenty million dollars ($20,000,- 
000.00.), the said sum, together with the investments and income therefrom, to 
be hereafter known and designated as the State Post-War Reserve Fund. (1943, 
ce ORSals) 

Editor’s Note. — As to repeal of this 
article insofar as it conflicts with §§ 142-50 
through 142-54, see note under § 142-50. 


§ 143-192. Fund to be invested by Governor and Council of State; 
State Treasurer custodian.—The Governor and Council of State are hereby 
fully authorized and directed to invest the said fund exclusively in bonds of the 
United States of America, of such series as may be readily converted into money 
and notes or certificates of indebtedness of the United States of America, or in 
bonds, notes or other obligations of any agency or instrumentality of the United 
States of America, when the payment of principal and interest thereof is fully 
guaranteed by the United States of America, and in bonds or notes of the State of 
North Carolina. The interest and revenues received from such investments, or 
profits realized in the sale thereof, shall become a part of the said State Post-War 
Reserve Fund and shall be likewise invested. Bonds of the State of North Caro- 
lina purchased for the said Fund shall not be cancelled or retired but shall remain 
in full force and the income therefrom reinvested as hereinbefore provided. The 
State Treasurer shall be custodian of all securities and investments made under 
authority of this article. (1943, c. 6, s. 2.) 


§ 143-193. Fund to be held for such use as directed by General As- 
sembly.—The said State Post-War Reserve Fund shall be held for such use as 
shall hereafter be directed by an act of the General Assembly of North Carolina, 
and no other use thereof whatsoever shall be made. (1943, c. 6, s. 3.) 

§ 143-194. Report to General Assembly. — The Governor and Council 
of State shall make a report in writing to the General Assembly, not later than 
the tenth day of each regular or special session thereof, stating the nature and 
amount of all receipts and disbursements from the said Fund and the amount 
contained in said Fund, and giving an itemized statement of all investments made 
as herein authorized, which report shall be spread upon the journals of the Senate 
and House of Representatives. (1943, c. 6, s. 4.) 


ARTICLE 18. 
Rules and Regulations Filed with Secretary of State. 


§ 143-195. Certain State agencies to file administrative regula- 
tions or rules of practice with Secretary of State; rate, service or tariff 
schedules, etc., excepted.—On or before the first day of June of one thousand 
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nine hundred and forty-three, each agency of the State of North Carolina created 
by statute and authorized to exercise regulatory, administrative or semi-judicial 
functions, shall file with the Secretary of State a complete copy of all general ad- 
ministrative rules and regulations or rules of practice and procedure, formulated 
or adopted by the agency for the performance of its functions or for the exercise 
of its authority and shall thereafter, immediately upon the adoption of any new 
general administrative rule or regulation or rule of practice and procedure, or 
the formulation or adoption of any amendment to any general administrative rule 
or regulation or rule of practice and procedure, file a copy of the same with the 
Secretary of State: Provided that nothing contained in this article shall require 
any State agency to file in the office of the Secretary of State any rate, service or 
tariff schedule or order or any administrative rule or regulation referring to any 
such rate, service or tariff schedule. (1943, c. 754, s. 1.) 

Editor’s Note. — For comment on this Cited in State v. Speizman, 230 N. C. 
and the three following sections, see 21 N. 459, 53 S. E. (2d) 533 (1949). 
C. Law Rev. 328. 


§ 143-196. Rules and regulations effective only after filing; date of 
filing to be shown.—The general administrative rules and regulations or rules 
of practice and procedure, formulated or adopted by any of the State agencies, 
shall remain in full force and effect until the first day of June, one thousand nine 
hundred and forty-three, but thereafter shall be effective only from and after the 
time a copy is filed with the Secretary of State. For purposes of record, it shall 
be the duty of the Secretary of State to stamp each rule and regulation as the 
Bare is filed, showing thereon the date the same is filed in his office. (1943, c. 

545°6, 2.) 


§ 143-197. Copies of rules and regulations available to public.— 
The Secretary of State, upon the call of the commission created by Resolutions 
Twenty-seven and Thirty-four of the General Assembly of one thousand nine 
hundred and forty-one, or any member of the said commission shall supply copies 
of said rules and regulations filed in his office, and the said commission or any 
member thereof shall have access to any or all of said rules and regulations during 
any hour that the office of the Secretary of State is open to the public. The said 
rules and regulations shall be available to any member of the public, but the 
Secretary of State shall have the authority to charge the usual and customary 
fee for certified copies thereof. (1943, c. 754, s. 3.) 


§ 143-198. Construction of article.—The provisions of this article shall 
not be construed as affecting or repealing any provisions in any act prescribing 
adoption, promulgation or approval of administrative rules or regulations and 
rules of practice and procedure, but the provisions of this article shall be in addi- 
tion to the provisions which may be contained in any article with respect to the 
prescribing, adoption, promulgation or approval of such rules. (1943, c. 754, 
s. 4.) 


§ 143-198.1. State agencies and boards to file copy of certain ad- 
ministrative rules with clerks of superior courts; clerks to file as offi- 
cial records.—In addition to the requirements hereinbefore made in this article, 
every agency and administrative board of the State of North Carolina created by 
statute and authorized to exercise regulatory, administrative, or quasi-judicial 
functions, shall within ninety days of March 17, 1949, file with the clerk of the 
superior court of each county in North Carolina, a certified indexed copy of all 
general administrative rules and regulations or rules of practice and procedure, 
the violation of which would constitute a crime, formulated or adopted by such 
agency or administrative board for the performance of its functions or for the 
exercise of its authority, and shall also mail to each member of the General As- 
sembly of 1949 a similar certified indexed copy. 
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In addition to the original statement filed with each clerk of the superior court, 
as required herein, each such agency or board shall, within fifteen days of the 
adoption of any additional or amendatory rule or regulation, file with each clerk 
of the superior court a certified indexed copy of such new or amendatory rule or 
regulation. 

The clerk of the superior court of each county shall file as part of the records 
of his office all such rules and regulations. (1949, c. 378.) 


Editor’s Note. — For a brief comment 
on this section, see 27 N. C. Law Rev. 408. 
ARTICLE 19. 


Roanoke Island Historical Association. 


§ 143-199. Association under patronage and control of State. — 
Roanoke Island Historical Association, Incorporated is hereby permanently 
placed under the patronage and control of the State. (1945, c. 953, s. 1.) 


§ 143-200. Members of board of directors; terms; appointment.— 
The governing body of said Association shall be a board of directors consisting 
of the Governor of the State, the Attorney General and the Director of the State 
Department of Archives and History as ex officio members, and the following 
twenty-one members: J. Spencer Love, Greensboro; Miles Clark, Elizabeth 
City; Mrs. Richard J. Reynolds, Winston-Salem; D. Hiden Ramsey, Asheville ; 
Mrs. Charles A. Cannon, Concord; Dr. Fred Hanes, Durham; Mrs. Frank P. 
Graham, Chapel Hill; Bishop Thomas C. Darst, Wilmington; W. Dorsey Pru- 
den, Edenton; John A. Buchanan, Durham; William B. Rodman, Jr., Washing- 
ton; J. Melville Broughton, Raleigh; Melvin R. Daniels, Manteo; Paul Green, 
Chapel Hill; Samuel Selden; Chapel Hill; R. Bruce Etheridge, Manteo; Theo- 
dore S. Meekins, Manteo; Roy L. Davis, Manteo; M. K. Fearing, Manteo; 
A. R. Newsome, Chapel Hill. The members of said board of directors herein 
named other than the ex officio members, shall serve for a term of two years 
and until their successors are appointed. Appointments thereafter shall be made 
by the membership of the Association in regular annual meeting or special meet- 
ing called for such purpose, and in the event the Association through its member- 
ship should fail to make such appointments, then the appointments shall be 
made by the Governor of the State. Vacancies occurring on the board of direc- 
tors shall be be filled by the Governor of the State. (1945, c. 953, s. 2.) 


§ 143-201. Bylaws; officers of board.—The said board of directors when 
organized under the terms of this article shall have authority to adopt bylaws for 
the organization and said bylaws shall thereafter be subject to change only by 
three-fifths vote of a quorum of said board of directors; the board of directors 
shall choose from its membership or from the membership of the Association a 
chairman, a vice-chairman, a secretary and a treasurer, which offices in the dis- 
cretion of the board may be combined in one, and also a historian and a general 
counsel. The board also in its discretion may choose one or more honorary vice- 
chairmen. (1945, c. 953, s. 3.) 


§ 143-202. Exempt from taxation; gifts and donations. — The said 
Association is and shall be an educational and charitable association within the 
meaning of the laws of the State of North Carolina, and the property and income 
of such Association, real and personal, shall be exempt from all taxation. The 
said Association is authorized and empowered to receive gifts and donations and 
administer the same for the charitable and educational purposes for which the 
Association is formed and in keeping with the will of the donors, and such gifts 
and donations to the extent permitted by law shall be exempted from the pur- 
pose of income taxes and gift taxes. (1945, c. 953, s. 4.) 
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§ 143-203. State Auditor to make annual audit.—It shall be the duty 
of the State Auditor to make an annual audit of the accounts of the Association 
and make a report thereof to the General Assembly at each of its regular ses- 


sions. (1945, c. 953, s. 5.) 


§ 143-204. Authorized allotment from contingency and emergency 
fund.—The Governor and Council of State, in the event State aid is reason- 
ably necessary for the restoration and production of the pageant known and des- 
ignated as “The Lost Colony,” are authorized and empowered to allot a sum not 
exceeding ten thousand dollars ($10,000) a year from the contingency and emer- 
gency fund to aid in the restoration and production of said pageant, such allot- 
ment, however, to be made only upon evidence submitted to the Governor and 
Council of State by the Association that during the immediately preceding season 
of production because of inclement weather or other circumstances or factors be- 
yond the control of the Association, the said “Lost Colony” was operated at a 
deficit. (1945, c. 953, s. 6.) 


ARTICLE 19A. 
Governor Richard Caswell Memorial Commission. 


§ 143-204.1. Creation and membership; terms and vacancies.— 
There is created the Governor Richard Caswell Memorial Commission to be 
composed of twenty members, of whom—the Director of the State Department 
of Archives and History, the State Superintendent of Public Instruction, the 
mayor of the city of Kinston, and the chairman of the board of county commis- 
sioners of Lenior County—shall serve as ex officio members and sixteen of whom 
shall be appointed by the Governor. Four appointive members shall be named for 
a term of two years, four for a term of four years, four for a term of six years, 
and four for a term of eight years, who shall hold membership on said Commis- 
sion for the term specified and until their successors are appointed and qualified; 
provided, that upon expiration of the first term to which an appointment is made 
each term shall thereafter be for a period of eight years and any vacancy occur- 
ring shall be filled by the Governor for the unexpired term of the person whose 
macaticyiaissto.periiled. (1959).G89//a.cael,) 


§ 143-204.2. Powers of Commission; appropriations by counties 
and municipalities.—The Commission is authorized and empowered to receive 
property, both real and personal, by gift, devise, bequest, or otherwise and to 
solicit funds for the purpose of establishing, developing and maintaining said 
memorial. The governing bodies of the counties and municipalites of the State 
are hereby authorized to appropriate any surplus funds, not derived from ad 
valorem taxation, to said Commission for the purposes of developing and main- 
taining the memorial herein authorized. The Commission may organize such 
groups or units as in its discretion may be helpful in raising funds through or- 
ganizations, societies, and clubs throughout the State for the purpose of develop- 
ing and maintaining the said memorial. (1955, c. 977, s. 2.) 


§ 143-204.3. Acquisition and control of memorial property; care, 
maintenance and development. — There is appropriated out of the general 
fund of the State of North Carolina the sum of twenty-five thousand dollars 
($25,000) for the purpose of acquiring in the name of the State the title in fee 
simple absolute to twenty-two acres of land surrounding that certain half-acre 
parcel of land which was reserved forever by the last will and testament of Gov- 
ernor Richard Caswell as a family cemetery, being known as the Caswell Ceme- 
tery, located in Lenior County to the west of the city of Kinston. The said 
twenty-two acres of land and the half acre of the said cemetery, as well, shall, 
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following the purchase of the said premises, be and remain forever under the con- 
trol and management of the said commissioners and their successors in office 
who are hereby charged with the care, maintenance, and development of the 
premises as a perpetual memorial and shrine to the end that the said premises 
shall be preserved, protected, improved and rendered of inspirational and edu- 
cational value to the public forever. (1955, c. 977, s. 3.) 


§ 143-204.4. Members deemed commissioners of public charities. 
—Members of the Commission shall be deemed commisioners of public charities 
within the meaning of the proviso to article XIV, section 7, of the Constitution 
of North’ Carolinay (19559ic2977, sa) 


Article 20. 
Recreation Commission. 


§ 143-205. Recreation Commission created.—There is hereby created 
an agency to be known as the North Carolina Recreation Commission. (1945, 


Crp O/ oe Sank) 


§ 143-206. Definitions.—(a) “Recreation,” for the purposes of this ar- 
ticle, is defined to mean those activities which are diversionary in character and 
which aid in promoting entertainment, pleasure, relaxation, instruction, and other 
physical, mental, and cultural developments and experiences of a leisure time 
nature. 

(b) “Commission” means the North Carolina Recreation Commission. 

(c) “Committee” means the Advisory Recreation Committee. (1945, c. 757, 
Siz.) 


§ 143-207. Membership; terms; removal; vacancies; meetings; 
expenses. — (a) The Recreation Commission shall consist of seven members, 
appointed by the Governor, and the Governor, Superintendent of Public Instruc- 
tion, Commissioner of Public Welfare and Director of the Department of Con- 
servation and Development as members ex officio. 

(b) In making appointments to the Commission, the Governor shall choose 
persons, in so far as possible, who understand the recreational interests of rural 
areas, municipalities, private membership groups and commercial enterprises. 
The Commission shall elect, with the approval of the Governor, one member to 
act as chairman. At least one member of the Commission shall be a woman, and 
at least one member shall be a negro. A majority of the Commission shall con- 
stitute a quorum, but only when at least four of the appointed members are 
present. 

(c) For the initial term of the appointed members of the Commission, one 
shall be appointed for a term of one year, one for a term of two years, one for 
a term of three years, one for a term of four years, one for a term of five years, 
and two for a term of six years; and thereafter, the successor of each member 
shall be appointed for a term of four years and until his successor is appointed 
and qualified. 

(d) Any appointed member of the Commission may be removed by the Gov- 
ernor. 

(e) Vacancies in the Commission shall be filled by the Governor for the un- 
expired term. 

({) The Commission shall meet quarterly in January, April, July, and Octo- 
ber, on a date to be fixed by the chairman. The Commission may be convoked 
at such other times as the Governor or chairman may deem necessary. 

(g) Members of the Commission shall receive reasonable travel and mainte- 
nance expenses while attending meetings, but they shall not be reimbursed for 
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travel and maintenance expenses for longer than four days for any one meeting. 


M945! C4757 J S35.) 


§ 143-208. Duties of Commission.—It shall be the duty of the Commis- 
‘sion: 

(1) To study and appraise recreational needs of the State and to assemble 
and disseminate information relative to recreation. 

(2) To co-operate in the promotion and organization of local recreational 
systems for counties, municipalities, townships, and other political 
subdivisions of the State, and to aid them in designing and laying out 
recreational areas and facilities, and to advise them in the planning 
and financing of recreational programs. 

(3) To aid in recruiting, training, and placing recreation workers, and pro- 
mote recreation institutes and conferences. 

(4) To establish and promote recreation standards. 

(5) To co-operate with State and federal agencies, the Recreation Advisory 
Committee, private membership groups, and with commercial inter- 
ests in the promotion of recreational opportunities. 

(6) To submit a biennial report of its activities to the Governor. (1945, 


c. 757, s. 4.) 


§ 143-209. Powers of Commission.—The Commission is hereby au- 
thorized: 
(1) To make rules and regulations for the proper administration of its 
duties. 
(2) To accept any grant of funds made by the United States, or any agency 
thereof, for the purpose of carrying out any of its functions. 


(3) To accept gifts, bequests, devises, and endowments. The funds, if 
given as an endowment, shall be invested in such securities as desig- 
nated by the donor, or, if there is no designation, in those in which 
the State Sinking Fund may be invested. All such gifts, bequests, de- 
vises and all proceeds from such invested endowments, shall be used 
for carrying out the purposes for which they are made. 

(4) To administer all funds available to the Commission. 

(5) To act jointly, when advisable, with any other State agency, institution, 
department, board or commission in order to carry out the Recreation 
Commission’s objectives and responsibilities. No activity of the Com- 
mission, however, shall be allowed to interfere with the work of any 
other State agency. 

(6) To employ, with the approval of the Governor, an executive director, 
and upon the recommendation of the executive director, such other 
persons as may be needed to carry out the provisions of this article. 
The executive director shall act as secretary to the Commission. 


(1945, c. 757, s. 5.) 


§ 143-210. Advisory Committee. — The governor shall name a Recrea- 
tion Advisory Committee consisting of thirty members who shall serve for a 
term of two years. The Governor shall name one member to act as chairman of 
the Committee. Vacancies occurring on the Committee shall be filled by the Gov- 
ernor for the unexpired term. 

Members of the Committee shall represent, in so far as feasible, all groups and 
phases of beneficial recreation in the State. 

The Committee shall meet once each year with the Recreation Commission at 
a time and place to be fixed by the Governor. Members of the Committee shall 
serve without compensation. 
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The Committee shall act in an advisory capacity to the Recreation Commis- 
sion, discuss recreational needs of the State, exchange ideas, and make to the 
Commission recommendations for the advancement of recreational opportunities. 


1045 Cet 7 07, 65280.) 


ARTICLE 21. 
State Stream Sanitation and Conservation. 


§ 143-211. Declaration of policy.—It is hereby declared to be the policy 
of the State that the water resources of the State shall be prudently utilized in 
the best interest of the people. To achieve this purpose, the government of the 
State shall assume responsibility for the quality of said water resources. The 
maintenance of the quality of the water resources requires the creation of an 
agency charged with this duty, and authorized to establish methods designed to 
protect the water requirement for health, recreation, fishing, agriculture, industry, 
and animal life. This agency shall establish and maintain a program adequate for 
present needs, and designed to care for the future needs of the State. (1951, c. 


606.) 
Editor’s Note. — Session Laws 1951, c. fied from Session Laws 1945, c. 1010 and 

606, rewrote this article which was form- Session Laws 1947, c. 786. 

erly captioned “State Stream Sanitation For comment on this article, see 29 N. 


and Conservation Committee’ and com- C. haw Rev. 365. 
prised §§ 143-211 through 143-215.1, codi- 


§ 143-212. Definitions. — The terms used in this article are defined as 
follows: 

(1) The term “Committee” shall mean the committee in the North Carolina 
State Board of Health as hereinafter provided, and the term “mem- 
ber” shall mean member of said committee. 

(2) The term “waters” shall mean any stream, river, brook, swamp, lake, 
sound, tidal estuary, bay, creek, reservoir, waterway, or any other 
body or accumulation of water, surface or underground, public or pri- 
vate, natural or artificial, which is contained within, flows through, 
or borders upon this State or any portion thereof, including those 
portions of the Atlantic Ocean over which the State has jurisdiction. 

(3) The term ‘“‘waste” shall mean and include the following: 

a. “Sewage” which shall mean water-carried human waste dis- 
charged, transmitted, and collected from residences, buildings, 
industrial establishments, or other places into a unified sew- 
erage system or an arrangement for sewage disposal or a group 
of such sewerage arrangements or systems, together with 
such ground, surface, storm, or other water as may be present. 

b. “Industrial waste” which shall mean any liquid, solid, gaseous, 
or other waste substance or a combination thereof resulting 
from any process of industry, manufacture, trade, or business, 
or from the development of any natural resource. 

c. “Other waste” which shall mean sawdust, shavings, lime, refuse, 
offal, oil, tar chemicals, and all other substances, except indus- 
trial waste and sewage, which may be discharged into or 
placed in such proximity to the water that drainage therefrom 
may reach the water. 

(4) The term “person” shall mean any and all persons, including individ- 
uals, firms, partnerships, associations, public or private institutions, 
municipalities or political subdivisions, government agencies, or pri- 
vate or public corporations organized or existing under the laws of 
this State or any other state or country. 
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(5) Whenever reference is made in this article to the “discharge of waste,” 
it shall be interpreted to include the discharge of wastes into any 
unified sewerage system or arrangement for sewage disposal, which 
system or arrangement in turn discharges the waste into the waters 
of the State. 

(6) The term “pollution” means a condition of any waters (as determined 
by standardized tests under conditions and procedures to be pre- 
scribed by official regulations to be issued under authority of this ar- 
ticle) which is in contravention of the standards established and ap- 
plied to such waters pursuant to § 143-215. 

(7) The term “standard” or “standards” means such measure or measures 
of the quality of waters as are established by the Committee pursuant 
to § 143-215. 


(8) The term “sewer system” means pipe lines or conduits, pumping sta- 
tions, and force mains, and all other construction, devices, and ap- 
pliances appurtenant thereto, used for conducting sewage, industrial 
waste or other wastes to a point of ultimate disposal. 

(9) The term “treatment works” means any plant, disposal field, lagoon, 
pumping station, constructed drainage ditch or surface water inter- 
cepting ditch, incinerator, area devoted to sanitary land fills, or other 
works not specifically mentioned herein, installed for the purpose of 
treating, neutralizing, stablizing, or disposing of sewage, industrial 
waste or other wastes. 

(10) The term “disposal system’? means a system for disposing of sewage, 
industrial waste or other wastes, and including sewer systems and 
treatment works. 

(11) The term “outlet”? means the terminus of a sewer system, or the point 
of emergence of any sewage, industrial waste or other wastes or the 
effluent therefrom, into the waters of the State. 

(12) The term “watershed” means a natural area of drainage, including all 
tributaries contributing to the supply of at least one major water- 
way within the State, the specific limits of each separate watershed 
designated by the Committee for purposes of $$ 143-215, 143-215.1 
and 143-215.2 to be defined by the Committee in its official regula- 
tions. 

(13) The term “effective date’ means the date, as established pursuant to § 
143-215 and announced by official regulations of the Committee, after 
which the provisions of §$ 143-215.1 and 143-215.2 shall become ap- 
plicable and enforceable, with respect to persons within one or more 
watersheds designated by the Committee. (1951, c. 606; 1957, c. 
2 Aye oee Le) 

Editor’s Note.—Session Laws 1957, c. “other wastes” shall not be construed to 
1275, s. 1, deleted from subdivision (3) a include silt, soil and its natural content 
paragraph which read as follows: The which may in anywise be discharged into 
terms ‘waste,’ “industrial waste,’ and streams. 


§ 143-213. State Stream Sanitation Committee; creation. — (a) 
Establishment of Committee. — For the purpose of administering this article, 
there is hereby created within the State Board of Health a permanent committee 
to be known as the “State Stream Sanitation Committee”, which shall be com- 
posed of nine members, as follows: The chief engineer of the State Board of 
Health, ex officio, the chief engineer of the Water Resources and Engineering 
Division of the Department of Conservation and Development, ex officio, and 
seven members appointed by the Governor, two who shall, at the time of ap- 
pointment, be actively connected with and have had production experience in 
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the field of agriculture, one who shall, at the time of appointment, be actively 
connected with and have had experience in the wildlife activities of the State, 
two who shall, at the time of the appointment, be actively connected with and have 
had practical experience in waste disposal problems of municipal government, 
and two who shall, at the time of appointment, be actively connected with and 
have had industrial production experience in the field of industrial waste dis- 
posal. Of the members initially appointed by the Governor, two shall serve for 
terms of two years each, two shall serve for terms of four years each, and two: 
shall serve for a term of six years. Thereafter, all appointments shall be for 
terms of six years; provided, that the additional member representing agricul-. 
ture provided for in this subsection shall be appointed initially for a term of two- 
years. Ex officio members shall have all the privileges, rights, powers and du- 
ties held by appointed members under the provisions of this article except the: 
right to vote. 

(b) Appointments Generally.— All appointments made by the Governor 
during a session of the General Assembly shall be subject to confirmation by the 
Senate. All appointments made to fill offices for terms expiring when the legis- 
lature is not in session and to fill vacancies occurring for any reason shall be 
valid until the convening of the next General Assembly following such interim 
appointment when such appointments shall be subject to confirmation by the 
Senate. In each instance the appointment shall be of a person of experience 
in the same field as that of the member who is being replaced. The Governor 
may at any time, after notice and hearing, remove any member for gross in- 
efficiency, neglect of duty or other sufficient cause. 

(c) Initial Appointments.—In order to make available to the State the bene- 
fit of the six years of study by the State Stream Sanitation and Conservation 
Committee created for that purpose by the legislature of 1945, all members ap- 
pointed by the Governor initially, except the member who shall have had experi- 
ence with wildlife activities, shall be from the present members of the State 
Stream Sanitation and Conservation Committee. 

(d) Compensation of Committee Members.— No salary or other compensa-- 
tion, for services thereon, shall be allowed members of the Committee who al- 
ready receive compensation as officials or employees of State departments. Serv- 
ice on the Committee is to be considered as part of the duties of such officials as. 
representatives of the respective departments. Reimbursement for travel shall be: 
made from travel funds available in their respective departments. The other 
members shall receive ten dollars ($10.00) per day, including necessary time 
spent in traveling to and from their places of residence within the State to any 
place of meeting or while traveling on official business of the Committee. In 
addition, they shall receive mileage according to State practice while going to. 
and from any place of meeting, or when on official business of the Committee. 
(195 155c, 006) 19536 Cao OSs ice U2.) 

Editor’s Note. — The 1953 amendment changed subsection (a) by providing for 
rewrote the former first sentence of sub- an additional member representing agricul- 
section (b) to appear as the present first ture. 
two sentences. The 1957 amendment 


§ 143-214. Organization of Committee; meetings; State Board of 
Health as administrative agent.—(a) First Meeting; Organization; Rules; 
Regulations—The Committee shall, within 30 days after its appointment, meet 
and organize, and elect from among its members a chairman and such other 
officers as it may choose for such terms as may be specified by the Committee 
in its rules and regulations. The chairman may appoint members to such com- 
mittees as the work of the Committee may require. 

(b) Meeting of Committee. — The Committee shall meet regularly, at least 
once every six months, at places and dates to be determined by the Committee. 
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Special meetings may be called by the chairman on his own initiative, and must 
be called by him at the request of two or more members of the Committee. All 
members shall be notified by the chairman in writing of the time and place of 
regular and special meetings at least seven days in advance of such meeting. Five 
members shall constitute a quorum. 

(c) State Board of Health as Administrative Agent of Committee——The State 
Board of Health, through its Division of Water Pollution Control, shall be the 
administrative agent of the Committee, and subject to the general policies of the 
Committee, shall make such inspections, conduct such investigations, and do such 
other things as may be necessary to carry out the provisions of this article. The 
Attorney General shall act as attorney for the Committee, and shall initiate ac- 
tions in the name of, and at the request of, the Committee. 

(d) Division of Water Pollution Control.— A Division of Water Pollution 
Control shall be established within the State Board of Health to do stream sani- 
tation work. This Division shall be responsible for administering the provisions 
of this article and shall be responsible for performing such other duties relating 
to the control of municipal, institutional, and industrial sewage and waste col- 
lection and disposal systems as may be assigned to it by the State Board of 
Health. The Board of Health shall make such assignments as soon as prac- 
ticable, in order to eliminate duplication of effort in such areas. The Director of 
such Division shall be selected by the State Board of Health from nominees ac- 
ceptable to both the Board and the Committee. He shall be a well-qualified sani- 
tary engineer, fully trained and experienced in the field of waste disposal. He 
shall: 

(1) Serve as the administrative officer and secretary of the Committee and 
shall attend all meetings of the Committee, without voting power, 
and shall keep an accurate and complete record of all meetings, hear- 
ings, correspondence, laboratory studies, and technical work, and 
shall make these records available for public inspection at all reason- 
able times; 

(2) Review and approve plans, specifications and such other documents as 
may be required in connection with applications filed for certificates 
of approval, permits, or other documents of approval under the pro- 
visions of this article; and 

(3) Perform such other related duties as the Committee or State Board of 
Health mnaysirom: time to time; directs. (1951, en 6063, 1957, c. 1267, 
See 

Editor’s Note. a) The 1957 amendment former executive secretary, the personnel 
substituted present subsections (c) and (d) and facilities of the Committee and its fiscal 
for the former subsections relating to the affairs. 


§ 143-215. Water classification; standards and assignment of clas- 
sifications.—(a) Duties of Committee under This Section—-The Committee is 
hereby directed and empowered, as rapidly as possible within the limits of funds 
and facilities available to it, and subject to the procedural requirements of this 
article: 

(1) To develop and adopt, after proper study, a series of classifications and 
the standards applicable to each such classification, which will be ap- 
propriate for the purpose of classifying each of the waters of the State 
in such a way as to promote the policy and purposes of this article 
most effectively ; 

(2) To survey all the waters of the State and to separately identify all such 
waters as the Committee believes ought to be classified separately in 
order to promote the policy and purposes of this article, omitting 
only such waters as, in the opinion of the Committee, are insufficiently 
important to justify classification or control under this article; and 

(3) To assign to each identified water of the State such classification, from 
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the series adopted as specified above, as the Committee deems proper 
in order to promote the policy and purposes of this article most ef- 
fectively. 

(b) Criteria for Classification—In developing and adopting classifications, and 
the standards applicable to each, the Committee shall recognize that a number of 
different classifications should be provided for (with different standards appli- 
cable to each) so as to give effect to the need for balancing conflicting considera- 
tions as to usage and other variable factors; that different classifications with dif- 
ferent standards applicable thereto may frequently be appropriate for different 
segments of the same water; and that each classification and the standards ap- 
plicable thereto should be adopted with primary reference to an existing or a con- 
templated best usage to be made of the waters to which such classification will be 
assigned. 

(c) Criteria for Standards. — In establishing the standards applicable to 
each classification, the Committee shall consider, and the standards when finally 
adopted and published shall state: The extent to which any physical, chemical, or 
biological properties should be prescribed as essential to the contemplated best 
usage. 

(d) Criteria for Assignment of Classifications—In assigning to each identi- 
fied water the appropriate classifications (with it accompanying standards), the 
Committee shall consider, and the decision of the Committee when finally adopted 
and published shall contain its conclusions with respect to the following factors 
as related to such identified waters: 

(1) The size, depth, suriace area covered, volume," direction "andmratemon 
flow, stream gradient and temperature of the water; 

(2) wilinercharacter of the district bordering said water, including any pe- 
culiar suitability such district may have or any dominant economic 
interest or development which has become established in relation to 
or by reason of any particular use of such water; 

(3) The uses which have been made, are being made, or may in the future 
be made, of such water for transportation, domestic consumption, in- 
dustrial consumption, bathing, fishing and fish culture, fire preven- 
tion, the disposal of sewage, industrial wastes and other wastes, or 
any other uses; 

(4) The extent to which such water is already receiving sewage, industrial 
waste, or other waste as a result of present or past usage of the 
water, and the relative economic values involved in improving or 
attempting to improve the condition of such water. 


(e) Proposed Adoption and Assignment of Classification—Prior to the adop- 
tion by the Committee of the series of classifications and standards applicable 
thereto as specified in subsection (a) (1) of this section, prior to the assign- 
ment by the Committee of any such classifications to any waters as specified in 
subsection (a) (3) of this section, and prior to any modification of any of such 
actions previously taken by the Committee, the Committee shall give notice of 
its proposed action and shall conduct one or more public hearings with respect 
to any such proposed action in accordance with the following requirements: 

(1) Notice of any such hearing shall be given not less than 20 days before 
the date of such hearing and shall state the date, time, and place of 
hearing, the subject of the hearing, and the action which the Com- 
mittee proposes to take. The notice shall either include details of 
such proposed action, or where such proposed action, as in the case 
of proposed assignments of classifications to identified waters, is too 
lengthy for publication, as hereafter provided for, the notice shall 
specify that copies of such detailed proposed action can be obtained 
on request from the office of the Committee in sufficient quantity to 
satisfy the requests of all interested persons. 
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(2) Any such notice shall be published at least once in one newspaper of 
general circulation circulated in each county of the State in which 
the water area affected is located, and a copy of such notice shall be 
mailed to each person on the mailing list required to be kept by the 
Committee pursuant to the provisions of § 143-215.4. 

(3) Any person who desires to be heard at any such public hearing shall 
give notice thereof in writing to the Committee on or before the first 
date set for the hearing. The Committee is authorized to set reason- 
able time limits for the oral presentation of views by any one person 
at any such public hearing. The Committee shall permit anyone who 
so desires to file a written argument or other statement with the Com- 
mittee in relation to any proposed action of the Committee at any 
time within 30 days following the conclusion of any public hearing or 
within any such additional time as the Committee may allow by no- 
tice given as prescribed in this section. 

(f{) Final Adoption and Assignment of Classifications—Upon completion of 
hearings and consideration of submitted evidence and arguments with respect to 
any proposed action of the Committee pursuant to this section, the Committee 
shall adopt its final action with respect thereto and shall publish such final action 
as part of its official regulations. When final action has been adopted and is 
published with respect to the assignment of classifications applicable to the identi- 
fied waters of any one or more watersheds within the State, the Committee shall 
likewise publish as part of its official regulations, the effective date for the appli- 
cation of the provisions of §§ 143-215.1 and 143-215.2 to persons within such 
watershed or watersheds. 

(g) Committee’s Power to Modify or Revoke-—The Committee is empowered 
to modify or revoke from time to time any final action previously taken by it pur- 
suant to the provisions of this section, any such modification or revocation, how- 
ever, to be subject to the procedual requirements of this article. (1951, c. 606; 
gD / Cmte 7 0, S528) 

Editor’s Note. — The 1957 amendment date shall not be less than 60 days from the 
struck out the last sentence of subsection date of such publication.” 

(f) which read as follows: “Such effective 


§ 148-215.1. Control of new sources of pollution. — (a) Required 
Permits.—After the effective date applicable to any watershed, no person shall: 

(1) Make any new outlet into the waters of such watershed ; 

(2) Construct or operate any new disposal system within such watershed ; 

(3) Alter or change the construction or the method of operation of any 
existing disposal system within such watershed ; 

(4) Increase the quantity (determined by such method of measurement as 
the Committee shall prescribe by its official regulations) of sewage, 
industrial waste, or other waste discharged through any existing out- 
let or processed in any existing disposal system to an extent which 
would adversely affect the condition of the receiving water within 
such watershed in relation to any of the standards applicable to such 
water, or to an extent beyond such minimum limits as the Commit- 
tee may prescribe, by way of general exemption from the provisions 
of this paragraph, by its official regulations ; 

(5) Change the nature of the sewage, industrial waste or other waste dis- 
charged through any existing, outlet or processed in any existing 
disposal system in any way which would adversely affect the condi- 
tion of the receiving water within such watershed in relation to any 
of the standards applicable to such water: Unless such person shall 
have applied to the Committee for and shall have received from the 
Committee a permit therefor and shall have complied with such con- 
ditions, if any, as are prescribed by such permit, and in this connec- 
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tion no such permit shall be granted for disposal of wastes into water 
used for a public water supply where the State Board of Health de- 
termines and advises the Committee that such waste disposal is 
sufficiently close to the source of the public water supply as to have 
an adverse effect thereon until complete plans and specifications have 
been submitted to and approved by the State Board of Health in 
accordance with the provisions of § 130-110. In any case where the 
Committee denies a permit, it shall state in writing the reasons for 
such denial and shall also state the Committee’s estimate of the 
changes in the applicant’s proposed activities or plans which will be 
required in order that the applicant may obtain a permit. If any 
person has obtained the approval of the State Board of Health for 
the construction, alteration or change of any disposal system and a 
contract has been entered into for the construction thereof, or con- 
struction has been begun thereon, or a bond election has been author- 
ized therefor, prior to the effective date applicable to any watershed 
in which such disposal system is located, such person shall not be 
required to obtain a permit from the Committee with respect to 
such construction, alteration or changes. 

(b) Committee’s Powers as to Permits.—The Committee shall act upon all ap- 
plications for permits so as to effectuate the purpose of this section, by preventing 
so far as reasonably possible, any pollution or any increase in the pollution of the 
waters of the State from any additional or enlarged sources. The Committee 
shall have the power: 


(1) To grant a permit with such conditions attached as the Committee be- 
lieves necessary to achieve the purposes of this section; 


(2) To grant any temporary permit for such period of time as the Com- 
mittee shall specify even though the action allowed by such permit 
may result in pollution or increased pollution where conditions make 
such temporary permit essential; and 


(3) To modify or revoke any permit upon not less than 60 days’ written 
notice to any person affected. 
No permit shall be denied and no conditions shall be attached to the permit, 
except when the Committee finds such denial or such conditions necessary to 
effectuate the purposes of this section. 


(c) Procedure as to Applications and Permits——All applications for permits 
and all permits issued by the Committee, or decisions denying any application for 
a permit, shall be in writing. The Committee shall act on all applications for per- 
mits as rapidly as possible and consideration of and action on such applications 
shall be given preference to all other business of the Committee. The Committee 
shall have power to request such information from an applicant and to conduct 
such inquiry or investigation as it may deem necessary prior to acting on any 
application for a permit. Failure of the Committee to take action on an applica- 
tion for a permit within 90 days shall be treated as approval of such application. 
The Committee shall adopt such forms and rules as it deems necessary, to be pub- 
lished as part of its rules of procedure, with respect to the application for the grant 
or denial of permits pursuant to this section. 


(d) Hearings and Appeals——Any person whose application for a permit is 
denied, or is granted subject to conditions which are unacceptable to such per- 
son, or whose permit is modified or revoked, shall have the right to a hearing 
before the Committee upon making written demand therefor within 30 days fol- 
lowing the giving of notice by the Committee as to its decision on such applica- 
tion. Unless such a demand for a hearing is made, the decision of the Committee 
on the application shall be final and binding. If demand for a hearing is made, the 
procedure with respect thereto and with respect to all further proceedings in the 
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case shall be as specified in § 143-215.4 and in any applicable rules of procedure 
of the Committee. (1951, c. 606; 1955, c. 1131, s. 1.) 

Editor’s Note. — The 1955 amendment fers to § 130-110 of the old law effective 
rewrote the last sentence in subdivision through Dec. 31, 1957. For corresponding, 
(5) of subsection (a). The subdivision re- section of the present law, see § 1380-161. 


§ 143-215.2. Abatement of existing pollution. — (a) Required Com- 
pliance with Special Orders.—After the effective date applicable to any water- 
shed, no person shall discharge any sewage, industrial waste, or other waste into 
the waters of such watershed in violation of, or except upon compliance with the 
terms of, any special order issued by the Committee to such person in accordance 
with the procedure specified by this article. 

(b) Committee’s Powers as to Special Orders—The Committee is hereby em- 
powered, after the effective date applicable to any watershed, to issue (and from 
time to time to modify or revoke) a special order to any person whom it finds re- 
sponsible for causing or contributing to any pollution of water within such water- 
shed. Such an order may direct such person to take, or refrain from taking such 
action, or to achieve such results, within a period of time specified by such special 
order, as the Committee deems necessary and feasible in order to alleviate or 
eliminate such pollution. No such special order shall be issued against a person, 
or, if issued, the time for compliance therewith by such person shall be extended 
to the extent necessary, where the Committee concludes, after investigation, or 
where it is demonstrated after a hearing, that it is impossible or, for the time be- 
ing, not feasible for such person to correct or eliminate the activities causing or 
contributing to any pollution. Such a situation shall be deemed to exist where 
no adequate or practical method of disposal or treatment is known for the par- 
ticular waste for which such person is responsible, or where the cost of any such 
known method of disposal or treatment is unduly burdensome in comparison with 
the pollution abatement results which can be achieved, or where a known method 
of disposal or treatment cannot be adopted because of financial inability (due to 
statutory restriction on borrowing power or otherwise), or where there is reason 
to believe that diligent research and experimentation is being carried on to such 
an extent as to justify postponement of the adoption of relatively inefficient known 
methods of disposal or treatment until further opportunity is given for the dis- 
covery of more effective methods. The burden of proof as to any of such con- 
ditions or any other conditions alleged to exist as a reason for the non-issuance of 
a special order or for extension of the time of compliance therewith shall be upon 
the person alleging such conditions. 


(c) Procedure as to Special Orders.—No special order shall be issued by the 
Committee (unless issued upon the consent of a person affected thereby) except 
after a hearing in accordance with the procedural requirements specified in § 
143-215.4 and in any applicable rules of procedure of the Committee. Any special 
order shall be based on and shall set forth the findings of fact resulting from evi- 
dence presented at such hearing and shall specify the time within which the per- 
son against whom such order is issued shall achieve the results required by the 
special order. 

(d) Appeals.—Any person against whom a special order is issued shall have 
the right to appeal in accordance with the provisions of § 143-215.5. Unless such 
appeal is taken within the prescribed time limit, the special order of the Com- 
mittee shall be final and binding. | 

(e) Encouragement of Voluntary Action—The powers conferred by this sec- 
tion are granted for the purpose of enabling the Committee to carry out a State- 
wide program of pollution abatement to the end that ultimately the purposes of 
this article will be achieved. It is the intent of this section, however, that the 
Committee shall seek to obtain the co-operative effort of all persons contributing 
to each situation involving pollution in remedying such situation, and that the 
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powers granted by this section shall be exercised only when the objective of this 
section cannot be otherwise achieved within a reasonable time. 

(f) Equality of Enforcement Action—lIt is the intent of this article that a 
comprehensive all-inclusive effort be made to accomplish the purposes of this ar- 
ticle and to that end it is specifically provided that whenever more than one per- 
son is found to be responsible for a condition involving pollution of any segment 
of any particular water as identified and classified under § 143-215 that the Com- 
mittee shall endeavor to obtain the co-operative effort of all such persons and 
that if this cannot be accomplished and the Committee deems it necessary to take 
enforcement action to correct such pollution, by invoking the power granted by 
this article, such action shall be taken against all persons who share responsibility 
for such condition, to the extent that such persons have not voluntarily under- 
taken satisfactory remedial measures or have not agreed, by consenting to the is- 
suance of special orders pursuant to this section to undertake such measures: 
Provided, however, that where because of operation of law or otherwise, enforce- 
ment against any municipality or other political subdivisions of the State cannot 
be had, no special order shall be issued against any other person within the seg- 
ment of water where abatement of pollution is sought. 

When an order of the Committee to abate discharge of untreated or inade- 
quately treated sewage and other waste is served upon a municipality or upon a 
sanitary district, the governing board of such municipality or the sanitary dis- 
trict board of such district shall, unless said order be reversed on appeal, proceed 
to provide funds, using any or all means necessary and available therefor by law, 
by issuance of bonds secured by the full faith and credit of such municipality or 
district or by issuance of revenue bonds or otherwise, for financing the cost of all 
things necessary for full compliance with said order and shall thereby comply with 
said order: Provided, nothing herein shall be construed to supersede or modify 
the provisions of the Local Government Act or of the Revenue Bond Act of 1938 
with respect to approval or disapproval of bonds by the Local Government Com- 
mission and to the sale of bonds by said Commission: Provided, however, that be- 
fore court action is instituted to enforce any order issued against any person pol- 
luting a segment of the stream, the Committee shall, if the municipal pollution is 
of such magnitude as to warrant consideration, take into consideration the prob- 
able time required by any municipality polluting the same segment of said stream 
to abate its pollution. 

(g) Voluntary Projects; Applications for Certificate of Approval; Installa- 
tion of Treatment Works and Approval Thereof.—After April 6, 1951, any per- 
son who is discharging or who proposes to discharge, sewage, industrial waste, or 
other waste into any waters of the State may submit to the Committee proposed 
plans for the installation of treatment works with respect to such sewage, indus- 
trial waste or other waste, and apply to the Committee for approval thereof. Such 
applications shall be in such form as the Committee may prescribe in its rules of 
procedure, shall describe in precise detail the nature and volume of the sewage, 
industrial waste or other waste which the applicant discharges or proposes to 
discharge, and shall contain or be supplemented by any information whatsoever 
which the Committee may request. The applicant may submit the opinion of 
any independent expert as to the probable effectiveness and results of such treat- 
ment works and the Committee may request that the opinion of experts or ad- 
ditional experts be obtained in any case where it considers the same necessary, 
the expense in connection therewith to be borne by the applicant. Such an appli- 
cation may be filed by any person irrespective of whether any proceedings involv- 
ing ae person have been taken or are pending under any other provision of this 
article. 


(h) Voluntary Projects, Conditions for Issuance of Certificate. — The Com- 
mittee shall make a thorough investigation of any application filed pursuant to this 
section before acting thereon, and may require the applicant to submit any state- 
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ments in support of such application under oath. The Committee shall not issue 
a certificate of approval to any applicant, unless it finds that the proposed treat- 
ment works, if installed and operated in accordance with the plans submitted to 
the Committee: 

(1) Will provide an effective method of preventing or abating actual or po- 
tential pollution of waters into which the applicant is discharging or 
proposes to discharge any sewage, industrial waste, or other waste; 
and 

(2) Will require such expenditure by the applicant, in relation to the waste 
treatment problem to be remedied and the size and nature of the ap- 
plicant’s activities resulting in such problem, that it is fair to give 
the applicant reasonable protection against being required by law, 
at some later date, to make further capital expenditures in connection 
with the same waste treatment problem. 

(1) Voluntary Projects, Effect of Certificate of Approval—If the Committee 
approves the proposed treatment works, with any modifications it may recom- 
mend, it shall have the power to issue to the applicant a certificate of approval 
which shall have the following effect and be subject to the following limitations: 

(1) Such certificate shall give the person to whom it is issued binding as- 
surance that, for the period specified in the certificate and so long as 
such person complies with all the terms of the certificate, he will not 
be required to take or refrain from any further action nor be required 
to achieve any further results under the terms of this or any other 
State law relating to the control of water pollution, for the purpose of 
alleviating or eliminating any pollution or alleged pollution result- 
ing from the sewage, industrial waste or other waste which such per- 
son is discharging into any water. 

(2) Such certificate shall be effective from the date of its issuance for such 
period of time as the Committee deems fair and reasonable in the light 
of all the circumstances. 

(3) Such certificate shall provide that it shall become void unless the appli- 
cant completes the proposed treatment works within a time limit 
specified in such certificate, and unless the proposed treatment works 
is constructed and at all times operated in accordance with the plans 
and specifications approved by the Committee pursuant to this sec- 
tion. 

(4) Such certificate shall be effective only with respect to the nature and 
volume of sewage, industrial waste or other waste described in the 
application or in the certificate itself after treatment by the proposed 
treatment works. 

(5) Such certificate shall inure to the benefit of any successors or assigns of 
the applicant subject to the same conditions as are applicable to the 
applicant. 

(6) Such certificate may impose any other limitations on its effectiveness 
as the Committee may deem necessary or appropriate. 

(j) Voluntary Projects, Procedure. — The Committee by rules of procedure, 
not inconsistent with this article, may specify any further rules applicable to the 
granting of certificates of approval pursuant to this section. Any action by the 
Committee on an application for a certificate of approval is a matter of discretion 
and consequently there shall be no right to a hearing nor to an appeal with respect 
to any refusal of the Committee to grant any certificate of approval, or to the 
terms thereof. The Committee shall have power to entertain and act on applica- 
tions for modification of any certificate of approval. The Committee shall have 
no power to revoke or modify a certificate of approval which has been issued, ex- 
cept by agreement, or except where the terms of such certificate have been vi- 
olated or have not been fulfilled. 
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(ix) Nonvoluntary Projects, Effect of Compliance.—Any person who installs 
a treatment works for the purpose of alleviating or eliminating pollution in com- 
pliance with the terms of, or as a result of conditions specified in, a permit issued 
pursuant to § 143-215.1 or a special order issued pursuant to § 143-215.2 or a 
final decision of the Committee or a court rendered pursuant to either of said sec- 
tions, shall not be required to take or refrain from any further action nor be re- 
quired to achieve any further results under the terms of this and any other State 
law relating to the control of water pollution, for a period to be fixed by the Com- 
mittee or court as it shall deem fair and reasonable in the light of all the circum- 
stances after the date when such special order or decision or the conditions of 
such permit become finally effective, if: 

(1) The treatment works results in the elimination or alleviation of pollu- 
tion to the extent required by such permit, special order or decision 
and complies with any other terms thereof; and 

(2) Such person complies with the terms and conditions of such permit, 
special order or decision within the time limit, if any, specified there- 
by, or as the same may be extended, and thereafter remains in com- 


plance.\/(.1951 ics 600781 95 Sores TS Leen) 


Editor’s Note. — The 1955 amendment 
added the second paragraph of subsection 
(Gh)s 


§ 148-215.3. General powers of Committee.—(a) Auxiliary Powers. 
—In addition to the specific powers prescribed elsewhere in this article, and for 
the purpose of carrying out its duties, the Committee shall have the power: 

(1) To adopt from time to time and to modify and revoke official regula- 
tions interpreting and applying the provisions of this article and rules 
of procedure establishing and amplifying the procedures to be fol- 
lowed in the administration of the article: Provided, that no regula- 
tions and no rules of procedure shall be effective nor enforceable 
until published and filed as prescribed by § 143-215.4; 

(2) To conduct such investigations as it may deem necessary to carry out 
its duties as prescribed by this article, and for this purpose to enter 
upon any property, public or private, for the purpose of investigating 
the condition of any waters and the discharge therein of any sewage, 
industrial waste or other waste and to require written statements or 
reports under oath with respect to pertinent questions relating to the 
operation of any sewer system, disposal system or treatment works: 
Provided, that no person shall be required to disclose any secret 
formula, processes, or methods used in any manufacturing operation 
or any confidential information concerning business activities carried 
on by him or under his supervision; 

(3) To conduct public hearings in accordance with the procedures pre- 
scribed by this article; 

(4) To delegate such of the powers of the Committee as the Committee 
deems necessary to one or more of its members or to any qualified 
employee of the State Board of Health; provided, that the provisions 
of any such delegation of power shall be set forth in the official regu- 
lations of the Committee; and further provided that the Committee 
shall not delegate to persons other than its own members the power 
to conduct hearings and to make decisions with respect to the classifi- 
cation of waters, the assignment of classifications, or the issuance of 
any special order for the abatement of existing pollution; 

(5) To institute such actions in the superior court in the county in which 
any defendant resides, or has his or its principal place of business, 
as the Committee may deem necessary for enforcement of any of the 
provisions of this article or of any official actions of the Committee, 
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including proceedings to enforce subpoenas or for the punishment 
of contempt of the Committee ; 

(6) To agree upon or enter into any settlements or compromises of any 
actions and to prosecute any appeals or other proceedings. 

(b) Research Functions—The Committee shall have the power to conduct 
scientific experiments, research, and investigations to discover economical and 
practical corrective methods for waste disposal problems. To this end, the Com- 
mittee may co-operate with any public or private agency or agencies in the con- 
duct of such experiments, research, and investigations, and may, when funds 
permit, establish research studies in any North Carolina education institution, 
with the consent of such institution. In addition, the Committee shall have the 
power to co-operate and enter into contracts with technical divisions of State 
agencies, institutions and with municipalities, industries, and other persons in the 
execution of such surveys, studies, and research as it may deem necessary in ful- 
filling its functions under this article. All State departments shall advise with 
and co-operate with the Committee on matters of mutual interest. 

(c) Relation with the Federal Government.—The Committee as official agency 
for the State shall co-operate with and is delegated to act in conjunction with the 
State Board of Health in local administration of all matters covered by Public 
Law 845, passed by the Congress of the United States in 1948 and future legisla- 
tion by Congress relating to water quality. 

(d) Relations with Other States—The Committee may, with the approval of 
the Governor, consult with qualified representatives of adjoining states relative to 
the establishment of regulations for the protection of waters of mutual interest, 
but the approval of the General Assembly shall be required to make any regula- 
qous-binding. (1951s e7606 1957411267) )s.43) 

Editor’s Note. — The 1957 amendment “Committee” in subdivision (4) of subsec- 
substituted “State Board of Health” for tion (a). 


§ 143-215.4. General provisions as to procedure; seal. — (a) Per- 
sons Entitled to Notice, Mailing List—In any proceeding pursuant to §§ 143- 
215.1, 143-215.2, 143-215.3, the Committee shall give notice with respect to all 
steps of the proceeding only to each person directly affected by such proceeding 
who shall be made a party thereto. In all proceedings pursuant to § 143-215, 
the Committee shall give notice as provided by that section, and it shall also give 
notice of all its official acts (such as the adoption of regulations or rules of pro- 
cedure) which have, or are intended to have, general application and effect, to all 
persons on its mailing list on the date when such action is taken. It shall be the 
duty of the Committee to keep such a mailing list on which it shall record the 
name and address of each person who requests listing thereon, together with the 
date of receipt of such request. Any person may, by written request to the Com- 
mittee, ask to be permanently recorded on such mailing list. 

(b) Publication and Codification of Committee’s Regulations and Rules.—All 
official acts of the Committee which have or are intended to have general applica- 
tion effect shall be incorporated either in the Committee’s official regulations (ap- 
plying and interpreting this article), or in its rules of procedure. All such regula- 
tions and rules shall upon adoption thereof by the Committee be printed (or 
otherwise duplicated), and a duly certified copy thereof shall immediately be filed 
with the Secretary of State. One copy of each such action shall at the same 
time be mailed to all persons then on the mailing list, and additional copies shall 
at all times be kept at the office of the Committee in sufficient numbers to satisfy 
all reasonable requests therefor. The Committee shall codify its regulations and 
rules and from time to time shall revise and bring up to date such codifications. 

(c) Notices—All notices which are required to be given by the Committee or 
by any party to a proceeding shall be given by registered mail to all persons en- 
titled thereto, including the Committee. The date of receipt for such registered 
mail shall be the date when such notice is deemed to have been given. Notice by 
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the Committee may be given to any person upon whom a summons may be served 
in accordance with the provisions of law covering civil actions in the superior 
courts of this State. Any notice shall be sufficient if it reasonably sets forth the 
action requested or demanded or gives information as to action taken. The Com- 
mittee by its rules of procedure may prescribe other necessary practices and pro- 
cedures with regard to the form, content and procedure as to any particular no- 
tices. 

(d) Hearings—The following provisions, together with any additional pro- 
visions not inconsistent herewith which the Committee may prescribe, shall be 
applicable in connection with hearings pursuant to this article, except where other 
provisions are applicable in connection with specific types of hearings: 

(1) Any hearing held pursuant to §§ 143-215.1 and 143-215.2 or 143-215.3 
whether called at the instance of the Committee or of any person, shall 
be held upon not less than 30 days’ written notice given by the Com- 
mittee to any person who is, or is entitled to be, a party to the pro- 
ceedings with respect to which such hearing is to be held, unless a 
shorter notice is agreed upon by all such parties. 

(2) All hearings by the Committee shall be open to the public. 

(3) A full and complete record of all proceedings at any hearing shall be 
taken by a reporter appointed by the Committee. Any party to a 
proceeding shall be entitled to a copy of such record upon the pay- 
ment of the reasonable cost thereof as determined by the Committee. 

(4) The Committee shall follow generally the procedures applicable in civil 
actions in the superior court insofar as practicable, including rules 
and procedures with regard to the taking and use of depositions, the 
making and use of stipulations, and the entering into of agreed settle- 
ments and consent orders. 

(5) Subpoenas issued, by the Committee, in connection with any hearing 
shall be directed to any officer authorized by law to serve process, 
and the further procedures and rules of law applicable with respect 
thereto shall be as prescribed in connection with subpoenas, issued by 
a court of record. In case of a refusal to obey a notice of hearing or 
subpoena issued by the Committee, application may be made to the 
superior court of the appropriate county for enforcement thereof. 

(6) The burden of proof at any hearing shall be upon the person or the 


Committee, as the case may be, at whose instance the hearing is being 
held. 


(7) No decision or order of the Committee shall be made in any proceeding 
unless the same is supported by competent, material and substantial 
evidence upon consideration of the whole record. 

(8) Following any hearing, the Committee shall afford the parties thereto 
an opportunity to submit within such time as prescribed by the Com- 
mittee proposed findings of fact and conclusions of law and any brief 
in connection therewith. The record in the proceeding shall show the 
Committee’s ruling with respect to each such requested finding of 
fact and conclusion of law. 

(9) All orders and decisions of the Committee shall set forth separately the 
Committee’s findings of fact and conclusions of law and shall, wher- 
ever necessary, cite the appropriate provision of law or other source 
of authority on which any action or decision of the Committee is 
based. 

(10) The Committee shall have the authority to adopt a seal which shall 
be the seal of said Committee and which shall be judicially noticed 
by the courts of the State. Any document, proceeding, order, decree, 
special order, rule, regulation, rule of procedure or any other official 
act or records of the Committee or its minutes may be certified by the 
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secretary of the Committee under his hand and the seal of the Com- 
mittee and when so certified shall be received in evidence in all ac- 
tions or proceedings in the courts of the State without further proof 
of the identity of same if such records are competent, relevant and 
material in any such action or proceedings. The Committee shall 
have the right to take judicial notice of all studies, reports, statistical 
data or any other official reports or records of the federal govern- 
ment or of any sister state and all such records, reports and data may 
be placed in evidence by the Committee or by any other person or 
interested party where material, relevant and competent. (1951, c. 
606. ) 


§ 143-215.5. Judicial review.—Any person against whom any final or- 
der or decision has been made except where no appeal is allowed as provided by 
§ 143-215.2 (j) shall have a right of appeal to the superior court of the county 
where the order or decision is effective within 30 days after such order or decison 
has become final. Upon such appeal the Committee shall send a certified tran- 
script of the order or decision and the notice of appeal to the superior court. The 
trial shall be de novo, with the procedure as in other civil matters, and appellant 
shall have the right to have a jury trial. 

Any person discharging wastes into the waters which are the subject matter of 
the proceedings, whether such discharge is immediate or remote, shall have the 
right to intervene in said pending proceeding and shall have the same right as 
any other party to introduce evidence as to the reasonableness of the order as 
defined. Failure of such person to intervene in the proceeding shall not operate 
to deny him his right to a full hearing on any order that might subsequently be 
issued to him as provided in this section. 

Both the person and the Committee may introduce evidence bearing upon the 
reasonableness of the order, and the court and jury shall give due consideration to 
the practicability, the physical and economic feasibility of disposing of the waste 
involved, and the economic effect on the community, and shall enter such judg- 
ment and orders enforcing such judgment as the public interest and equities of 
the case may require, and as shall be consistent with the provisions of this article. 
Such judgment and orders shall fix a period of time, during which the compliance 
therewith shall constitute a satisfactory method of discharging such wastes. The 
appellant shall not, during said period of time, and while in compliance with said 
orders, be required, by the Committee or by any court, to change further his 
method or process of discharging his wastes. In fixing said period of time, due 
consideration shall be given to the expense involved. Appeals from the judgment 
and orders of the superior court will lie to the Supreme Court. No bond shall be 
required of the Committee in appeal to the courts. (1951, c. 606.) 


§ 143-215.6. Violations and penalties.—(a) Acts Which Constitute 
Violations.—After the effective date applicable to any watershed it shall be a vio- 
lation of this article for any person within such watershed: 

(1) To perform any of the acts specified in § 143-215.1 (a) without first ob- 
taining a permit as required by § 143-215.1, or to perform any such 
acts in disregard of the terms of any such permit. 

(2) To fail to comply with the terms of any special order issued by the 
Committee to such person, which has become final, pursuant to § 143- 
Zien | 

No person, however, shall be charged with nor convicted of any violation under 
the provisions hereof by reason of any act or neglect on the part of such person 
resulting from any act of God, war, strike, riot or other event over which such 
person has no control. 

(b) Penalties for Violations. — Any person who shall be adjudged to have 
violated this article shall be guilty of a misdemeanor and shall be liable to a pen- 
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alty of not less than fifty dollars ($50.00) nor more than five hundred dollars 
($500.00) for each violation. In addition, if any person is adjudged to have 
committed such violation wilfully, the court may determine that each week dur- 
ing which such violation continued constitutes a separate violation subject to the 
foregoing penalty: Provided, however, that where a vote of the people is required 
to effectuate the intent and purpose of this article by a municipality or other 
political subdivision of the State and the vote on the referendum is against the 
means or machinery for carrying the same into effect, then, and only then, this 
section shall not apply to the elected officials or to any duly authorized appointed 
officials or employees, of said municipality or political subdivision. (1951, c. 
606. ) 


§ 143-215.7. Effect on laws applicable to public water supplies 
and the sanitary disposal of sewage.—This article shall not be construed as 
amending, repealing, or in any manner abridging or interfering with those sec- 
tions of the General Statutes of North Carolina relative to the control of public 
water supplies, as now administered by the State Board of Health; nor shall the 
provisions of this article be construed as being applicable to or in anywise affect- 
ing the authority of the North Carolina State Board of Health to control the 
sanitary disposal of sewage as provided in G. S. chapter 130, article 13, or as 
affecting the powers, duties and authority of city, county, county-city and district 
health departments usually referred to as local health departments or as affecting 
the charter powers and ordinances and authority to pass ordinances in regard to 
sewage disposal of municipal corporations. (1951, c. 606; 1957, c. 1357, s. 11.) 

Editor’s Note. — The 1957 amendment to privies and septic tanks. It also inserted 
inserted “to control the sanitary disposal of “those sections” in place of specified sec- 
sewage as provided in G. §. chapter 130, tions of former chapter 130. 
article 13” in lieu of the formér reference 


ARTICLE 22. 
State Ports Authority. 


§ 143-216. Creation of Authority; membership. — The North Caro- 
lina State Ports Authority is hereby created, consisting of and governed by a 
board of seven members, said North Carolina State Ports Authority being here- 
inafter for convenience designated as the Authority. On or after the first day 
of June, 1953, the Governor shall appoint the members of said board and the 
membership thereof shall be selected from the State at large, and insofar as is 
practicable, so as to fairly represent each section of the State and all of the busi- 
ness, agricultural, and industrial interests of the State. The members of the 
board shall be appointed for a term of four years each, beginning June 1, 1953. 
Upon the expiration of the respective terms of office, the successors of said mem- 
bers shall be appointed for a term of four years each. Any vacancy occurring in 
the membership on said board for any cause shall be filled by the Governor for 
the unexpired term. The board shall elect one of its members as chairman, one 
as vice-chairman, and shall also elect a secretary and a treasurer who may not 
necessarily be a member of the Authority. The board shall meet upon the call 
of its chairman and a majority of its members shall constitute a quorum for the 
transaction of its business. The members of the Authority shall not be entitled 
to compensation for their services but shall be reimbursed for their actual ex- 
penses necessarily incurred in the performance of their duties. (1945, c. 1097, 
sie le M1949 terOO7 1s.9l 195S Menlo ites es) 

Editor’s Note. — The 1949 and 1953 serving in such capacity as of March 6, 
amendments rewrote this section. Section 1953, should terminate at twelve o’clock 
2 of the amendatory act provided that the midnight on the 31st day of May, 1953. 
term of office of the members of the board For act transferring to the State Ports 
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Authority all property and functions of the bonds of said Commission, see Session 
Morehead City Port Commission and pro- Laws 1951, c. 776. 
viding for cancellation of outstanding 


§ 143-217. Purposes of Authority.—Through the Authority hereinbe- 
fore created, the State of North Carolina may engage in promoting, developing, 
constructing, equipping, maintaining and operating the harbors and seaports 
within the State, or within the jurisdiction of the State, and works of internal 
improvements incident thereto, including the acquisition or construction, mainte- 
nance and operation at such seaports or harbors of watercraft, terminal railroads 
and facilities and highways and bridges thereon or essential for the proper opera- 
tion thereof. Said Authority is created as an instrumentality of the State of North 
Carolina for the accomplishment of the following general purposes: 

(1) To develop and improve the harbors or seaports at Wilmington, More- 
head City and Southport, North Carolina, and such other places, 
including inland ports and facilities, as may be deemed feasible for 
a more expeditious and efficient handling of water-borne commerce 
from and to any place or places in the State of North Carolina and 
other states and foreign countries. 

(2) To acquire, construct, equip, maintain, develop and improve the port 
facilities at said ports and to improve such portions of the waterways 
thereat as are within the jurisdiction of the federal government. 


(3) To foster and stimulate the shipment of freight and commerce through 
said ports, whether originating within or without the State of North 
Carolina, including the investigation and handling of matters pertain- 
ing to all transportation rates and rate structures affecting the same. 


(4) To co-operate with the United States of America and any agency, de- 
partment, corporation or instrumentality thereof in the maintenance, 
development, improvement and use of said harbors and seaports in 
connection with and in furtherance of the war operations and needs 
of the United States. 


(5) To accept funds from any of said counties or cities wherein said ports 
are located and to use the same in such manner, within the purposes 
of said Authority, as shall be stipulated by the said county or city, 
and to act as agent or instrumentality, of any of said counties or 
cities in any matter coming within the general purposes of said Au- 
thority. 

(6) To act as agent for the United States of America or any agency, de- 
partment, corporation or instrumentality thereof, in any matter 
coming within the purposes or powers of the Authority. 


(7) And in general to do and perform any act or function which may tend 
or be useful toward the development and improvement of harbors, 
seaports and inland ports of the State of North Carolina, and to in- 
crease the movement of water-borne commerce, foreign and domestic, 
to, through, and from said harbors and ports. 

The enumeration of the above purposes shall not limit or circumscribe the 
board objective of developing to the utmost the port possibilities of the State of 
North Carolinas 8(1945).c: 1007 sa 241953; cx-191; ss.03, 4.) 


Editor’s Note. — The 1953 amendment complish a public purpose. North Carolina 
rewrote subdivisions (1) and (7). State Ports Authority v. First-Citizens 

Authority Was Created for Public Pur- sank @3) Trust.Co,, 242 N. C. 416, 88 S$. E. 
pose. — Beyond question, the Authority (2d) 109 (1955). 


was created and empowered to act to ac- 


§ 143-218. Powers of Authority.—In order to enable it to carry out the 
purposes of this article, the said Authority shall: 
(1) Have the powers of a body corporate, including the power to sue and 
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be sued, to make contracts, and to adopt and use a common seal and 
to alter the same as may be deemed expedient ; 

(2) Have the authority to make all necessary contracts and arrangements 
with other port authorities of this and other states for the interchange 
of business, and for such other purposes as will facilitate and in- 
crease the business of the North Carolina State Ports Authority ; 

(3) Be authorized and empowered to rent, lease, buy, own, acquire, 
mortgage, otherwise encumber, and dispose of such property, real 
or personal, as said Authority may deem proper to carry out the 
purposes and provisions of this article, all or any of them; 

(4) Be authorized and empowered to acquire, construct, maintain, equip 
and operate any wharves, docks, piers, quays, elevators, compresses, 
refrigeration storage plants, warehouses and other structures, and any 
and all facilities needful for the convenient use of the same in the aid 
of commerce, including the dredging of approaches thereto, and the 
construction of belt line roads and highways and bridges and cause- 
ways thereon, and other bridges and causeways necessary or useful 
in connection therewith, and shipyards, shipping facilities, and trans- 
portation facilities incident thereto and useful or convenient for the 
use thereof, including terminal railroads; 

(5) On or after the first day of June, 1953, the board, with the approval of 
the Governor, shall appoint an executive director for the Authority 
who shall serve at the pleasure of the board. The salary of the said 
executive director shall be fixed by the Governor with the approval 
of the Advisory Budget Commission. The director shall have au- 
thority to appoint, employ and dismiss at pleasure, such number of 
employees as may be deemed necessary by the board to accomplish 
the purposes of this article. ‘The compensation of such employees 
shall be fixed by the board. The governing board of said Ports Au- 
thority shall annually appoint an executive committee of three mem- 
bers of the board, which executive committee shall be vested with 
authority to do all acts which might be performed by the whole board, 
provided the board has not theretofore acted upon such matters. The 
members of the said executive committee shall serve until their suc- 
cessors are duly appointed; 

(6) Establish an office for the transaction of its business at such place or 
places as, in the opinion of the Authority, shall be advisable or neces- 
sary in carrying out the purposes of this article; 

(7) Be authorized and empowered to create and operate such agencies and 
departments as said board may deem necessary or useful for the 
furtherance of any of the purposes of this article; 

(8) Be authorized and empowered to pay all necessary costs and expenses 
involved in and incident to the formation and organization of said 
Authority, and incident to the administration and operation thereof, 
and to pay all other costs and expenses reasonably necessary or ex- 
pedient in carrying out and accomplishing the purposes of this arti- 
cle; 

(9) Be authorized and empowered to apply for and accept loans and grants 
of money from any federal agency or the State of North Carolina or 
any political subdivision thereof for any and all of the purposes au- 
thorized in this article, and to expend the same in accordance with 
the directions and requirements attached thereto, or imposed thereon 
by any such federal agency, the State of North Carolina, or any 
political subdivision thereof, and to give such evidences of indebted- 
ness as shall be required by any such federal agency, provided, how- 
ever, that no indebtedness of any kind incurred or created by the 
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Authority shall constitute an indebtedness of the State of North 
Carolina, or any political subdivisions thereof, and no such indebted- 
ness shall involve or be secured by the faith, credit or taxing power 
of the State of North Carolina, or any political subdivision thereof ; 

(10) Be authorized and empowered to act as agent for the United States of 
America, or any agency, department, corporation, or instrumentality 
thereof, in any matter coming within the purposes or powers of the 
Authority ; 

(11) Have power to adopt, alter or repeal its own bylaws, rules and regu- 
lations governing the manner in which its business may be trans- 
acted and in which the power granted to it may be enjoyed, and may 
provide for the appointment of such committees, and the functions 
thereof, as the Authority may deem necessary or expedient in facili- 
tating its business; 

(12) Be authorized and empowered to do any and all other acts and things 
in this article authorized or required to be done, whether or not in- 
cluded in the general powers in this section mentioned; and 

(13) Be authorized and empowered to do any and all things necessary to 
accomplish the purposes of this article: Provided, that said Authority 
shall not engage in shipbuilding. 

The property of the Authority shall not be subject to any taxes or assessments 

thereons 9(1945° ¢. 1097 es, vos O4Onc. 602, 310231953) e191, s. 52) 


Editor’s Note. — The 1949 amendment 
inserted subdivision (2) and made changes 
in subdivision (5). 

The 1953 amendment rewrote subdivision 
(5). 

Lease of Facility to Private Corpora- 
tion.—A lease by the Port Authority of a 
grain handling facility to a private cor- 
poration, under the terms of which the 


corporation would pay during a five-year 
term all costs of operation of facility and 
rentals sufficient to pay in full revenue 
bonds issued by the Authority, was within 
the power of the Authority and did not 
constitute a loan of the credit of the State 
or the agency. North Carolina State Ports 
Authority v. First-Citizens Bank & Trust 
Co., 242, N. C1416) 88'S. E.) (2d) 109 (1955): 


§ 143-219. Issuance of bonds.—(a) As a means of raising the funds 


needed from time to time in the acquisition, construction, equipment, mainte- 
nance and operation of any facility, building, structure, terminal railroad or any 
other matter or thing which the Authority is herein authorized to acquire, con- 
struct, equip, maintain, or operate, all or any of them, the said Authority is 
hereby authorized at one time or from time to time to issue negotiable revenue 
bonds of the Authority. The principal and interest of such revenue bonds shall 
be payable solely from the revenue to be derived from the operation of all or 
any part of its properties and facilities. 

(b) A pledge of the net revenues derived from the operation of said prop- 
erties and facilities, all or any of them, shall be made to secure the payment of 
said bonds as and when they mature. 

(c) Revenue bonds issued under the provisions of this article shall not be 
deemed to constitute a debt of the State of North Carolina or a pledge of the 
faith and credit of the State. The issuance of such revenue bonds shall not 
directly or indirectly or contingently obligate the State to levy or to pledge any 
form of taxation whatever therefor or to make any appropriation for their pay- 
ment. 

(d) Such bonds and the income thereof shall be exempt from all taxation 
within the State. (1945, c. 1097, s. 4.) 


Effect of Section 13 of State Ports Bond 
Act of 1949.—This section remains in full 
force and effect except to the extent, if 
any, it is in irreconcilable conflict with § 
13 of the State Ports Bond Act of 1949. 
North Carolina State Ports Authority v. 
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First-Citizens Bank & Trust Co., 242 N. 
C. 416, 88 S. E. (2d) 109 (1955). 

Section 13 of the State Ports Bond Act 
does not prohibit or suspend the Author- 
ity’s right to raise $60,000 of the cost of 
construction of a particular new facility by 
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the issuance and sale of revenue bonds and Carolina State Ports Authority v. First- 
to pledge the revenues to be derived from Citizens Bank & Trust Co., 242 N. C. 416, 
the operation of the particular facility to 88S. E. (2d) 109 (1955). 

secure the payment of the bonds. North 


§ 143-220. Power of eminent domain.—For the acquiring of rights of 
way and property necessary for the construction of terminal railroads and 
structures, including railroad crossings, airports, seaplane bases, naval bases, 
wharves, piers, ships, docks, quays, elevators, compresses, refrigerator storage 
plants, warehouses and other riparian and littoral terminals and structures and 
approaches thereto and transportation facilities needful for the convenient use of 
same, and belt line roads and highways and causeways and bridges and other 
bridges and causeways, the Authority shall have the right and power to acquire 
the same by purchase, by negotiation, or by condemnation, and should it elect to 
exercise the right of eminent domain, condemnation proceedings shall be main- 
tained by and in the name of the Authority, and it may proceed in the manner 
provided by the general laws of the State of North Carolina for the procedure 
by any county, municipality or authority organized under the laws of this state, 
or by the North Carolina State Highway Department, or by railroad corpora- 
tions, or in any other manner provided by law, as the Authority may, in its dis- 
cretion, elect. The power of eminent domain shall not apply to property of 
persons, State agency or corporations already devoted to public use. (1945, c. 
LOGZ sao.) 


§ 143-221. Exchange of property; removal of buildings, etc.—The 


Authority may exchange any property or properties acquired under the authority 
of this chapter for other property, or properties usable in carrying out the powers 
hereby conferred, and also may remove from lands needed for its purposes and 
reconstruct on other locations, buildings, terminals, railroads, or other structures, 
upon the payment of just compensation, if in its judgment, it is necessary or ex- 
pedient so to do in order to carry out any of its plans for port development, 
under the authorization of this article. (1945, c. 1097, s. 6.) 


§ 143-222. Dealing with federal agencies. — The Authority board is 
authorized to assign, transfer, lease, convey, grant or donate to the United States 
of America, or to the appropriate agency or department thereof, any or all of 
the property of the Authority, for the use by such grantee for any purpose in- 
cluded within the general purposes of this article, as stated in § 143-217, such 
assignment, transfer, lease, conveyance, grant or donation to be upon such terms 
as the Authority board may deem advisable. In the event the United States of 
America should decide to undertake the acquisition, construction, equipment, 
maintenance or operation of the airports, seaplane bases, naval bases, wharves, 
piers, ships, refrigerator storage plants, warehouses, elevators, compresses, docks, 
shipyards, shipping and transportation facilities before referred to, including 
terminal railroads, roads, highways, causeways, or bridges and should itself 
decide to acquire the lands and properties necessarily needed in connection there- 
with by condemnation or otherwise, the Authority board is further authorized 
to transfer and pay over to the United States of America or to the appropriate 
agency or department thereof, such of the moneys belonging to the Authority 
board as may be found needed or reasonably required by said United States of 
America to meet and pay the amount of judgments or condemnation, including 
costs, if any to be taxed thereon, as may from time to time be rendered against 
the United States of America, or its appropriate agency, or as may be reasonably 
necessary to permit and allow said United States of America, or its appropriate 
agency, to acquire and become possessed of such lands and properties as are 
reasonably required for the construction and use of said facilities before referred 
tO) CLO4S eC OO face.) 
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§ 143-223. Terminal railroads.—The Authority shall have the power and 
authority to acquire, own, lease, locate, install, construct, equip, hold, maintain, 
control and operate at harbors and seaports a line of terminal railroads with nec- 
essary sidings, turnouts, spurs, branches, switches, yard tracks, bridges, trestles, 
and causeways and in connection therewith or appurtenant thereto shall have 
the further right to lease, install, construct, acquire, own, maintain, control and 
use any and every kind or character of motive power and conveyances or ap- 
pliances necessary or proper to carry passengers, goods, wares, and merchandise 
over, along or upon the track of such railroad or other conveyances. And the 
Authority shall have the right and authority to make agreements as to scale 
of wages, seniority, and working conditions with locomotive engineers, locomotive 
firemen, switchmen and switch engine foremen and hostlers engaged in the op- 
eration of the terminal railroads provided for in this section, and the service and 
equipment pertinent thereto. And should the said Department exercise the au- 
thority herein given, then in such event it shall be the duty of the said Depart- 
ment to make such agreements with said employees hereinabove specified, in 
accordance with the act of Congress known as the Railroad Labor Act (U.S.C. 
Title 45, sections 151-163) as amended or as hereafter amended to the end 
that the same agreements as to seniority and working conditions will obtain 
as to said employees and the standard rate of pay be provided, as are in force 
relative to like employees of interstate railroads operating in the same territory 
with terminal railroads authorized hereby. The Authority shall have the right 
and authority with its terminal railroads to connect with or cross any other 
railroad upon payment of just compensation and to receive, deliver to and trans- 
port the freight, passengers, and cars of common carrier railroads as though it 
were an ordinary common carrier. (1945, c. 1097, s. 8.) 


§ 143-224. Jurisdiction of the Authority.—The jurisdiction of the Au- 
thority in any of said harbors or seaports within the State shall extend over the 
waters and shores of such harbors or seaports and over that part of all tributary 
streams flowing into such harbors or seaports in which the tide ebbs and flows, 
and shall extend to the outer edge of the outer bar at such harbors or seaports. 
(1945, c. 1097, s. 9.) ; 


§ 143-225. Treasurer of the Authority.—The Authority shall select 
one of its members to serve as its treasurer. The Authority shall require a surety 
bond of such appointee in such amount as the Authority may fix, and the pre- 


mium or premiums thereon shall be paid by said Authority as a necessary ex- 
pense of said Authority. (1945, c. 1097, s. 10.) 


§ 143-226. Deposit and disbursement of funds.—All authority funds 
shall be deposited in a bank or banks to be designated by the Authority. Funds 
of the Authority shall be paid out only upon warrants signed by the treasurer 
or assistant treasurer of the Authority and countersigned by the chairman, the 
acting chairman or the executive director. No warrants shall be drawn or issued 
disbursing any of the funds of the Authority except for a purpose authorized by 
this article and only when the account or expenditure for which the same is to 
be given in payment has been audited and approved by the Authority or its 
executive director. Any and all revenues and earnings received by the Authority 
from its operations shall be handled as directed in section 13, chapter 820 of the 
session Laws of 1949. (1945, c. 1097, s. 11; 1951, c. 1088, s. 1.) 

Editor’s Note. — The 1951 amendment 
rewrote this section. 


§ 143-227. Annual audit; copies to be furnished. — At least once in 
each year the State Auditor shall cause to be made a detailed audit of all monies 
received and disbursed by the Authority during the preceding year. Such audit 
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shall show the several sources from which funds were received and the balance 
on hand at the beginning and end of the preceding year and shall show the com- 
plete financial condition of the Authority. A copy of the said audit shall be 
furnished to each member of the governing body of the said Authority and to 
the officers thereof and to the Governor, the Budget Bureau and the Attorney 
Genefal> (1945,.¢/1097,.s..,.12- 01951 caelOSS: sie Z3) 
Editor’s Note. — The 1951 amendment 
rewrote this section. 


§ 143-227.1. Purchase of supplies, material and equipment. — All 
the provisions of article 3 of chapter 143 of the General Statutes relating to the 
purchase of supplies, material and equipment by the State government are here- 
by made applicable to the North Carolina State Ports Authority. (1953, c. 191, 
SA0)) 


§ 143-228. Liberal construction of article.—It is intended that the pro- 
visions of this article shall be liberally construed to accomplish the purposes pro- 
vided for, or intended to be provided for, herein, and where strict construction 
would result in the defeat of the accomplishment of any of the acts authorized 
herein, and a liberal construction would permit or assist in the accomplishment 
thereof, the liberal construction shall be chosen. (1945, c. 1097, s. 13.) 


Statutes Not to Be Construed to Hamper 
Authority in Accomplishment of Its Pur- 
pose. — Recognizing the dominant intent 
of the General Assembly to provide maxi- 
mum development and use of our seaports, 
no construction should be placed upon 
statutes relating to the Authority, unless 


plainly required by the express terms there- 
of, that would tend to hamper the Au- 
thority in its efforts to accomplish the very 
purposes of its existence. North Carolina 
State Ports Authority v. First-Citizens 
Bank & Trust Co., 242 N. C.416, 88 Sake 
(2d) 109 (1955). 


§ 143-228.1. Warehouses, wharves, etc., on property abutting 
navigable waters.— The powers, authority and jurisdiction granted to the 
North Carolina State Ports Authority under this article and chapter shall not 
be construed so as to prevent other persons, firms and corporations, including 
municipalities, from owning, constructing, leasing, managing and operating ware- 
houses, structures and other improvements on property owned, leased or under 
the control of such other persons, firms and corporations abutting upon and ad- 
jacent to navigable waters and streams in this State, nor to prevent such other 
persons, firms and corporations from constructing, owning, leasing and operating 
in connection therewith wharves, docks and piers, nor to prevent such other 
persons, firms and corporations from encumbering, leasing, selling, conveying or 
otherwise dealing with and disposing of such properties, facilities, lands and 
improvements after such construction. (1955, c. 727.) 


ARTICLE 23. 


Armory Commission. 


§ 143-229. Definitions.—The terms used in this article mean: 

(1) Commission: The Armory Commission created by this article. 

(2) Unit: Any National Guard unit active or inactive or State guard unit or 
other organized military unit of which the Governor is commander- 
in-chief. 

(3) Funds: Any funds appropriated by any municipality, county or the 
United States of America and made available for the purpose of ac- 
quiring armory sites or constructing or repairing any armory, ware- 
house, or other facility for the use of any unit or for any other pur- 
pose in connection with the housing, training, instruction or promo- 
tion of interest of any unit. It shall also include funds which may be 
donated for the benefit, directly or indirectly, of any unit. 
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(4) Armory: Any building and/or land suitable for armory purposes with 
area adjacent thereto, and any building and/or land suitable for ware- 
housing, motor parking, instruction, training, or any other use neces- 
sary for any unit. 

(5) Armory Site: Any land suitable for the construction of an armory as 
defined in (4) above, with the adjacent area thereto necessary for 
motor parking, instruction and training of any unit. 


(6) Facilities: Furniture, equipment, warehouses, motor sheds, target 
ranges and any other adjunct necessary to administration, instruction 
and training of any unit. 

(7) Municipality: Any incorporated city or town and any unincorporated 
city or town. (1947, c. 1010, s. 1.) 


§ 143-230. Composition of Commission.—The Governor of the State 
of North Carolina, the Attorney General of North Carolina, the Adjutant Gen- 
eral of North Carolina, together with two federally recognized officers on the ac- 
tive list of the North Carolina National Guard to be appointed by the Governor 
and to serve at the pleasure of the Governor, shall constitute the North Carolina 
Armory Commission. The Governor shall be its chairman and the Adjutant Gen- 
eral shall be its secretary. (1947, c. 1010, s. 2.) 


§ 143-231. Location of principal office; service without pay; travel 
expenses; meetings and quorum.—The Commission above named shall have 
its principal office in Raleigh. The members shall serve without compensation 
and shall be allowed their reasonable expense incurred in attending meetings 
of the Commission or while traveling under orders for the performance of duty 
in connection with the business of the Commission. Such expense shall be pay- 
able out of any funds available to the Commission or, if the Governor so di- 
rects, out of the appropriation for the Adjutant General’s Department. The 
Commission shall hold regular or special meetings at Raleigh or other designated 
places at the direction and on call of the Governor, after reasonable notice. A 
majority of the members shall constitute a quorum for the consideration of busi- 


nesom (1947,0ci1010;.s. 3.) 


§ 143-232. Authority to foster development of armories and facili- 
ties.—The Commission is authorized and empowered to foster the development 
in North Carolina of adequate armories and other necessary facilities for the 
proper housing, instruction, training and administration of all units and facilities 
necessary for the proper protection, care, maintenance, repair, issue and upkeep 
of public and military property issued to or for the use of any unit. (1947, c. 
1010, s. 4.) 


§ 143-233. Powers of Commission specified.—The Commission is 
further authorized and empowered: 

(1) To act as an agency of the State of North Carolina for the purpose of 
setting up and administering any State-wide plan for the acquisition 
of armories and armory sites, for the construction and maintenance of 
armories and for providing facilities which are now or may be neces- 
sary in order to comply with any federal law and in order to receive, 
administer and disburse any funds which may be provided by act of 
Congress for such purpose; 


(2) As such agency of the State of North Carolina, to promulgate State- 
wide plans for the acquisition of armories and armory sites, for the 
construction and maintenance of armories and such other facilities 
as may be found desirable or necessary to meet the requirements and 
receive the benefits of any federal legislation with respect thereto; 
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(3) To receive and administer any funds which may be appropriated by any 
act of Congress or otherwise for the acquisition of armories and 
armory sites, for the construction and maintenance of armories and 
for providing facilities, which may at any time become available for 
such purposes ; 

(4) To receive and administer any other funds which may be available in 
furtherance of any activity in which the Commission is authorized 
and empowered to engage under the provisions of this article; 

(5) To adopt such rules and regulations as may be necessary to carry out 
the intent and purpose of this article. (1947, c. 1010, s. 5.) 


§ 143-234. Power to acquire land, make contracts, etc.—In further- 
ance of the duties, powers and authority given herein, the Commission is au- 
thorized and empowered to accept and hold title to real property in the name of 
the State of North Carolina, and to engage in contracts and do any and all things 
necessary to carry out any State-wide program for the acquisition of armories 
and armory sites, for the construction and maintenance of armories and to pro- 
vide facilities which may be considered by it as necessary for any unit and which 
may be authorized by act of Congress or otherwise. (1947, c. 1010, s. 6.) 


§ 143-235. Counties and municipalities may lease, convey or ac- 
quire property for use as armory.—Every municipality and county of the 
State of North Carolina is hereby authorized.and empowered to lease or convey 
by deed to the State of North Carolina: 

(1) Any existing armory and the land adjacent thereto; 

(2) Any real property suitable for the construction of an armory, ware- 
house or other facility; and 

(3) Any real property suitable for use in the administration, instruction 
and training of any unit. 

Every municipality and county is further authorized and empowered to ac- 
quire any real property which may be suitable for use as an armory or for the 
construction of an armory thereon, or for any other purpose of a unit. Contract- 
ing of an indebtedness and expenditure of public funds by any municipality or 
county to comply with the provisions of this article are hereby declared to be a 
necessary expense and for a public purpose. (1947, c. 1010, s. 7; 1949, c. 1066, 
So.) 

Editor’s Note. — The 1949 amendment formerly appearing after the word “any” 
struck out the words “hereafter acquired” at the beginning of subdivision (1). 


§ 143-235.1. Prior conveyances validated. — All conveyances of real 
property made before April 20, 1949, by any municipality or county of the State 
of North Carolina to the State of North Carolina for armory purposes are here- 
by validated and ratified in every respect. (1949, c. 1066, s. 2.) 


§ 143-236. County and municipal appropriations for benefit of 
military units.—Every municipality and county is hereby authorized and em- 
powered to appropriate for the benefit of any unit or units such amounts of 
public funds from year to year as the governing body of such municipality or 
county may deem wise, patriotic and expedient; and is further authorized, either 
alone or in connection with others, to provide heat, light, water, telephone service 
and/or other costs of operation and maintenance of any armory. (1947, c. 1010, 
So.) 

Cross Reference.—As to municipal and 
county aid for construction of armory fa- 
cilities, see §§ 127-112 to 127-117. 


§ 143-236.1. Unexpended portion of State appropriation.—The un- 
expended portion of any appropriation from the General Fund of the State for 
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the purposes set out in this article, remaining at the end of any biennium, shall 
not revert to the General Fund of the State, but shall constitute part of a perma- 
nent fund to be expended from time to time in the manner and for the purposes 
set out in this article. (1949, c. 1202, s. 2.) 


ARTICLE 24. 
Wildlife Resources Commission. 


§ 143-237. Title.—This article shall be known and may be cited as the 
North Carolina Wildlife Resources Law. (1947, c. 263, s. 1.) 


Cited in State v. Story, 241 N. C. 103, 84 
S. E. (2d) 386 (1954). 


§ 1438-238. Definitions.—As used in this article unless the context clearly 
requires otherwise: 

(1) The word “Commission” shall mean the North Carolina Wildlife Re- 
sources Commission. 

(2) The word “Director” shall mean the Executive Director of the North 
Carolina Wildlife Resources Commission. 

(3) The terms “wildlife resources” and “wildlife” shall mean and include 
game birds and other game animals, game and fresh-water fishes, fur 
bearing animals, song and insect-eating birds, non-game mammals 
and birds, and all other naturally wild aquatic and terrestrial ani- 
mals, except those species of fish and other wild aquatic animals 
which shall come under the classification of commercial fisheries. 


(1947, c. 263, s. 2.) 


§ 143-239. Statement of purpose.—The purpose of this article is to 
create a separate State agency to be known as the North Carolina Wildlife Re- 
sources Commission, the function, purpose, and duty of which shall be to man- 
age, restore, develop, cultivate, conserve, protect, and regulate the wildlife re- 
sources of the State of North Carolina, and to administer the laws relating to 
game, game and fresh-water fishes, and other wildlife exclusive of commercial 
fisheries, enacted by the General Assembly to the end that there may be provided 
a sound, constructive, comprehensive, continuing, and economical game, game 
fish, and wildlife program directed by qualified, competent, and representative 
citizens, who shall have knowledge of or training in the protection, restoration, 
proper use and management of wildlife resources. (1947, c. 263, s. 3.) 


§ 143-240. Creation of Wildlife Resources Commission; districts; 
qualifications of members. — There is hereby created a Commission to be 
known as the North Carolina Wildlife Resources Commission. The Commission 
shall consist of nine citizens of North Carolina, who shall be competent and 
qualified as herein provided, and who shall be appointed by the Governor. One 
and only one of the Commission members shall be appointed from each of the 
following geographical districts: 

First district to be composed of the following counties: 

Bertie, Camden, Chowan, Currituck, Dare, Gates, Hertford, Hyde, Martin, 
Pasquotank, Perquimans, Tyrrell, Washington. 

Second district to be composed of the following counties: 

Beaufort, Carteret, Craven, Duplin, Greene, Jones, Lenoir, Onslow, Pamlico, 
Pender, Pitt. 

Third district to be composed of the following counties: 

Edgecombe, Franklin, Halifax, Johnston, Nash, Northampton, Vance, Wake, 
Warren, Wayne, Wilson. 

Fourth district to be composed of the following counties: 


643 


§ 143-241 Cu. 143. Srate DepartTMENTs, Ec. § 143-243 

Bladen, Brunswick, Columbus, Cumberland, Harnett, Hoke, New Hanover, 
Robeson, Sampson, Scotland. 

Fifth district to be composed of the following counties: 

Alamance, Caswell, Chatham, Durham, Granville, Guilford, Lee, Orange, 
Person, Randolph, Rockingham. 

Sixth district to be composed of the following counties: 

Anson, Cabarrus, Davidson, Mecklenburg, Moore, Montgomery, Richmond, 
Rowan, Stanly, Union. 

Seventh district to be composed of the following counties: 

Alexander, Alleghany, Ashe, Davie, Forsyth, Iredell, Stokes, Surry, Watauga, 
Wilkes, Yadkin. 

Kighth district to be composed of the following counties : 

Avery, Burke, Caldwell, Catawba, Cleveland, Gaston, Lincoln, McDowell, 
Mitchell, Rutherford, Yancey. 

Ninth district to be composed of the following counties: 

Buncombe, Cherokee, Clay, Graham, Haywood, Henderson, Jackson, Macon, 
Madison, Polk, Swain, Transylvania. 

Each member of the Commission shall be an experienced hunter, fisherman, 
farmer, or biologist, who shall be generally informed on wildlife conservation and 
restoration problems. (1947, c. 263, s. 4.) 

Commission to Act by Resolution.—The 
Wildlife Resources Commission, in the dis- 


certain lands and setting up a certain sum 
in its budget therefor, even if it be con- 


charge of its important duties in the pub- 
lic interest, can act only by resolution 
passed in a legal meeting of its members 
sitting as a commission, which resolution 
should be recorded in its minutes, and thus 
become the best evidence of the Com- 
mission’s actions. State v. Story, 241 N. C. 
103, 84 S. E. (2d) 386 (1954). 

Resolution Authorizing Director to Pur- 
chase Lands. — Resolution of the Wildlife 
Resources Commission authorizing its di- 
rector to negotiate for the purchase of 


strued to authorize the director to actually 
purchase the lands designated, is not au- 
thorization to him to institute proceedings 
to condemn any part of the lands. Such 
resolution cannot support a finding that 
an application for certificate of public con- 
venience and necessity for the acquisition 
of the land was filed by the Wildlife Re- 
sources Commission so as to confer juris- 
diction on the Utilities Commission to is- 
sue the certificate. State v. Story, 241 N. 
C. 103, 84 S. E. (2d) 386 (1954). 


§ 143-241. Appointment of Commission members.—After passage of 
this article and on or before the first day of July, 1947, the Governor shall ap- 
point the members of the Commission as follows: 

Three members whose terms shall expire on the fourth Tuesday of January, 
1949; three members whose terms shall expire on the fourth Tuesday of January, 
1951; three members whose terms shall expire on the fourth Tuesday of January, 
1953; as the said terms expire, and thereafter, all regular appointments to the 
Commission shall be for terms of 6 years each, provided that any member of 
the Commission appointed pursuant to this section may be removed by the Gov- 
ernor for cause. (1947, c. 263, s. 5.) 


§ 143-242. Vacancies by death, resignation, removal, or otherwise. 
—Vacancies in the Commission resulting from death, resignation, removal, or 
from any other cause, shall be filled by appointment by the Governor of a com- 
petent person for the unexpired term. (1947, c. 263, s. 6.) 


§ 143-243. Organization of the Commission; election of officers.— 
The Commission shall hold at least two meetings annually in the city of Raleigh, 
one in January and one in July, and five members of the Commission shall con- 
stitute a quorum for the transaction of business. Additional meetings may be 
held at such other times and places within the State as may be deemed necessary 
for the efficient transaction of the business of the Commission. The Commission 
may hold additional or special meetings at any time at the call of the chairman 
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or on call of any three members of the Commission. The Commission shall de- 
termine its own organization and methods of procedure in accordance with the 
provisions of this article, and shall have an official seal, which shall be judicially 
noticed. At the first meeting of the Commission, which shall be held in the city of 
Raleigh on or before the first day of July, 1947, it shall elect one of its members 
as chairman and one of its members as vice-chairman; thereafter, at the meeting 
held in January, 1948, and annually thereafter, the Commission shall elect one 
of its members as chairman and one of its members as vice-chairman; such 
officers to hold office for a period of one year. (1947, c. 263, s. 7.) 


§ 143-244. Location of offices.—The Board of Public Buildings and 
Grounds shall provide the Commission with offices in the city of Raleigh, North 


Carolina. (1947, c. 263, s. 8.) 


§ 143-245. Compensation of commissioners.—The members of the Com- 
mission shall receive not more than ten dollars ($10.00) per diem and actual 
travel expenses while in attendance of meetings of the Commission or engaged in 
the business of the Commission; all travel expenses shall be paid in accordance 
with the provisions of the Executive Budget Act, article 1, chapter 143 of the 
General Statutes of North Carolina. (1947, c. 263, s. 9.) 


§ 143-246. Executive Director; appointment, qualifications, du- 
ties, oath of office, and bond.—The North Carolina Wildlife Resources Com- 
mission as soon as practicable after its organization shall select and appoint a 
competent person qualified as hereinafter set forth as Executive Director of the 
North Carolina Wildlife Resources Commission. The Executive Director shall 
be charged with the supervision of all activities under the jurisdiction of the 
Commission and shall serve as the chief administrative officer of the said Com- 
mission. Subject to the approval of the Commission and the Director of the 
Budget, he is hereby authorized to employ such clerical and other assistants as 
may be deemed necessary. The person selected as Executive Director shall have 
had training and experience in conservation, protection and management of wild- 
life resources. The salary of such Director shall be fixed by the Governor sub- 
ject to the approval of the Advisory Budget Commission, and said Director shall 
be allowed actual expenses incurred while on official duties away from resident 
headquarters; said salary and expenses to be paid from the Wildlife Resources 
Fund subject to the provisions of the Executive Budget Act. The term of office of 
the Executive Director shall be at the pleasure of the Commission. Before 
entering upon the duties of his office, the Executive Director shall take the oath 
of office as prescribed for public officials and shall execute and deposit with the 
State Treasurer a bond in the sum of ten thousand dollars ($10,000.00), to 
be approved by the State Treasurer, said bond to be conditioned upon the 
faithful performance of his duties of office. The said Executive Director shall 
be clothed and vested with all powers, duties, and responsibilities heretofore ex- 
ercised by the Commission of Game and Inland Fisheries relating to wildlife 
resources, 1-194/ic.263;s: 10% 195/ sess cals) 

Editor’s Note.—Prior to the 1957 amend- ject to the approval of the Wildlife Re- 
ment the salary of the Director was sub- sources Commission. 


143-247. Transfer of powers, duties, jurisdiction, and responsi- 
bilities. — All duties, powers, jurisdiction, and responsibilities now vested by 
statute in and heretofore exercised by the Department of Conservation and De- 
velopment, the Board of Conservation and Development, the Director of Con- 
servation and Development, the Division of Game and Inland Fisheries, the 
Commissioner of Game and Inland Fisheries, or any predecessor organization, 
board, commission, commissioner or official relating to or pertaining to the 
wildlife resources of North Carolina, exclusive of commercial fish and fisheries, 
are hereby transferred to and vested by law in the North Carolina Wildlife Re- 
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sources Commission hereby created, subject to the provisions of this article. 
The powers, duties, jurisdiction, and responsibilities hereby transferred shall 
be vested in the Commission immediately upon its organization under the pro- 
visions of this article. Provided however, that no provision of this article 
shall be construed as transferring to or conferring upon the North Carolina Wild- 
life Resources Commission, herein created, jurisdiction over the administration 
of any laws regulating the pollution of streams or public waters in North Caro- 
lina (1O47e Ce 2036S atl 14) 

Cross Reference. — As to power to ac- 
quire land for game farms or game refuges, 
see note to § 113-84. 


§ 143-248. Transfer of lands, buildings, records, equipment, and 
other properties.—There is hereby transferred to the North Carolina Wildlife 
Resources Commission all lands, buildings, structures, records, reports, equip- 
ment, vehicles, supplies, materials, and other properties, and the possession and 
use thereof, which have heretofore been acquired or obtained and now remain 
in the possession of, or which are now and heretofore have been used or intended 
for use by the Department of Conservation and Development, the Director of 
Conservation and Development, the Division of Game and Inland Fisheries, and 
the Commission of Game and Inland Fisheries, and any predecessor organization 
or division or official of either, for the purpose of protecting, propagating, and 
developing game, fur-bearing animals, game fish, inland fisheries, and all other 
wildlife resources, exclusive of commercial fish. or fisheries, which heretofore 
have been used or held by them in connection with any program conducted for 
said purposes, whether said lands or properties were acquired, purchased, or ob- 
tained by deed, gift, grant, contract, or otherwise; the said lands and other 
properties hereby transferred, subject to the limitations hereinafter set forth to 
the said Wildlife Resources Commission shall be held and used by it subject to 
the provisions of this article and other provisions of law in furtherance of the 
intents, purposes, and provisions of this article and other provisions of law in 
such manner and for such purposes as may be determined by the Commission. 
In the event that there shall arise any conflict in the transfer of any properties 
or functions as herein provided, the Governor of the State is hereby authorized 
and empowered to issue such executive order, or orders, as may be necessary 
clarifying and making certain the issue, or issues, thus arising: Provided, further, 
nothing herein contained shall be construed to transfer any of the State parks or 
State forests to the North Carolina Wildlife Resources Commission: Provided, 
further, title to the property transferred by virtue of the provisions of this article 
shall be held by the State of North Carolina for the use and benefit of the North 
Carolina Wildlife Resources Commission and the use, control and sale of any 
of such property shall be governed by the general law of the State affecting 
Such matters. (1947,.¢c. 263;'s., 12.) 


§ 143-249. Transfer of personnel.—Upon the effective date of this article 
the Division of Game and Inland Fisheries of the North Carolina Department 
of Conservation and Development shall cease to exist and all employees of said 
division shall continue as employees of the Commission at their option or until 
further action by the Commission. (1947, c. 263, s. 13.) 


§ 143-250. Wildlife Resources Fund.—All monies in the game and fish 
fund or any similar State fund when this article becomes effective shall be credited 
forthwith to a special fund in the office of the state treasurer, and the state 
treasurer shall deposit all such monies in said special fund, which shall be known 
as the Wildlife Resources Fund. 

All unexpended appropriations made to the Department of Conservation and 
Development, the Board of Conservation and Development, the Division of Game 
and Inland Fisheries or to any other State agency for any purpose pertaining to 
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wildlife and wildlife resources, exclusive of commercial fish and fisheries, shall 
also be transferred to the Wildlife Resources Fund. 

On and after July 1, 1947, all monies derived from hunting, fishing, trapping, 
and related license fees, exclusive of commercial fishing license fees, and all 
funds thereafter received from whatever sources shall be deposited to the credit of 
the Wildlife Resources Fund and made available to the Commission until ex- 
pended subject to the provisions of this article. The Wildlife Resources Fund 
herein created shall be subject to the provisions of the Executive Budget Act, 
chapter 143, article 1 of the General Statutes of North Carolina as amended, and 
the provisions of the Personnel Act, chapter 143, article 2 of the General Statutes 
of North Carolina as amended. 

All monies credited to the Wildlife Resources Fund shall be made available to 
carry out the intent and purposes of this article in accordance with plans ap- 
proved by the North Carolina Wildlife Resources Commission, and all such funds 
are hereby appropriated, reserved, set aside and made available until expended, 
for the enforcement and administration of this article. 

In the event any uncertainty should arise as to the funds to be turned over to 
the North Carolina Wildlife Resources Commission the Governor shall have 
full power and authority to determine the matter and his recommendation shall 
be final and binding to all parties concerned. (1947, c. 263, s. 14.) 


§ 143-251. Co-operative agreements.—In furtherance of the purposes 
of this article the Commission is hereby authorized and empowered to enter into 
co-operative agreements pertaining to the management and development of the 
wildlife resources with federal, state, and other agencies, or governmental sub- 


divisions. (1947, c. 263, s. 15.) 


§ 143-252. Article not applicable to commercial fish or fisheries.— 
None of the provisions of this article shall be construed to apply to commercial 
fish or fisheries, or to repeal or modify any existing laws or regulations governing 
commercial fish or fisheries. (1947, c. 263, s. 16.) 


§ 143-253. Jurisdictional questions.—In the event of any question 
arising between the Department of Conservation and Development and the North 
Carolina Wildlife Resources Commission as to any duty or responsibility or 
authority imposed upon either of said bodies by law, or in case of any conflicting 
rules or regulations or administrative practices adopted by said bodies, such 
questions or matters shall be determined by the Governor of the State and his de- 
termination shall be binding on each of said bodies. (1947, c. 263, s. 17.) 


§ 148-254. Conflicting laws; regulations of Department continued. 
—All laws and clauses of laws in conflict with the provisions of this article are 
hereby modified and amended so as to conform with the provisions of this article; 
and all laws and clauses of laws pertaining to the wildlife resources, as herein 
defined, not in conflict with the provisions thereof are to remain and continue 
in full force and effect. 

Provided further, that all rules and regulations now in force with respect to 
wildlife resources as herein defined, promulgated by the Department of Conser- 
vation and Development under chapter 113 of the General Statutes of North 
Carolina, shall continue in full force and effect until altered, modified, amended, 
or rescinded by the Commission created under this article, or repealed or modified 
by law. (1947, c. 263, s. 18.) 

Editor’s Note. — Session Laws 1957, c. to repeal any of the provisions of this ar- 
1423, amending §§ 113-91 and 113-141, pro-_ ticle as they modify said sections. 
vides that the act shall not be construed 


§ 143-254.1. Assent to act of Congress providing aid in fish restora- 
tion and management projects.—Assent is hereby given to the provisions of 
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the act of Congress entitled “An Act to Provide that the United States shall 
aid the States in Fish Restoration and Management Projects, and for other 
Purposes,” approved August 9, 1950 (Public Law 681, 8lst Congress), and 
the Wildlife Resources Commission is hereby authorized, empowered, and di- 
rected to perform such acts as may be necessary to the conduct and establishment 
of co-operative fish restoration projects, as defined in said act of Congress, in 
compliance with said act and rules and regulations promulgated by the Secretary 
of the Interior thereunder; and no funds accruing to the State of North Carolina 
from license fees paid by fishermen shall be diverted for any other purpose than 
the administration of the Wildlife Resources Commission and for the protection, 
propagation, preservation, and investigation of fish and game. 

Nothing in this section shall be construed to prohibit the exercise of any of the 
powers granted to the Wildlife Resources Commission under the provisions of 
thisvarticle:s (1951 cc..316,8405,) 


ARTICLE 2) 
National Park, Parkway and Forests Development Commission. 


§ 143-255. Commission created; members appointed.—There is here- 
by created a commission to be known as the North Carolina National Park, Park- 
way and Forests Development Commission, which Commission, in addition to 
the duties hereafter specified, shall succeed to the general functions heretofore 
exercised by those commissions and agencies referred to in former §$ 113-78 to 
113-81 and in repealed chapter 48 of the Public Laws of 1927. The Commission 
hereby created shall consist of seven members, one member of which shall be a 
resident of Buncombe county, one member a resident of Haywood county, one 
member a resident of Jackson county, one member a resident of Swain county, 
three members residents of counties adjacent to or affected by the development 
or completion of the Blue Ridge Parkway, the Great Smoky Mountains National 
Park or the Pisgah or Nantahala National Forests. The chairman of the State 
Highway Commission and the Director of the Department of Conservation and 
Development, shall be ex officio members of the Commission. There shall be 
transferred to the Commission herein created all records, documents, accounts, 
funds, appropriations and all other properties and interests whatsoever hereto- 
fore owned or held by any commission or agency under the provisions of article 
6 of chapter 113 of the General Statutes of North Carolina, as amended, or 
chapter 48 of the Public Laws of 1927, as amended, and the Commission herein 
created is hereby authorized to receive, hold, use, convey and expend the same, 
subject to the approval of the Director of the Budget, and in furtherance of 
the purposes of this article. (1947, c. 422, s. 3.) 

Editor’s Note. — By virtue of G. S. 136- substituted for “State Highway and Public 
1, “State Highway Commission” has been Works Commission.” 


4 


143-256. Appointment of commissioners; term of office.—On or 
before July Ist, 1947, the Governor of North Carolina shall appoint seven mem- 
bers of the original Commission, two to serve for two years, two to serve for four 
years, and three to serve for six years, and as the terms of these commissioners 
expire, the Governor shall thereafter appoint members of the Commission to 
serve for terms of six years. Members of the Commission shall be eligible for 
reappointment. The Governor shall also accept the resignation of members of 
the Commission and shall appoint members to serve the unexpired terms caused 
by the resignation or death of any of the members of the Commission. (1947, c. 
422, s. 4.) 


§ 143-257. Meetings; election of officers. —’The Commission shall at 
its first meeting elect a chairman, a vice-chairman and a secretary. The chair- 
man and the vice-chairman shall all be members of the Commission, but the 
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secretary need not be a member of the Commission. ‘These officers shall perform 
the duties usually pertaining to such offices and when elected shall serve for a 
period of one year, but may be re-elected. In case of vacancies by resignation 
or death, the office shall be filled by the Commission for the unexpired term of 
said officer. The Commission shall meet monthly at the time and place designated 
by its chairman, or upon order duly made by the Commission it shall meet only 
upon call of its chairman. The Commission shall adopt such other rules, regu- 
lations and bylaws governing the operation of the Commission as it shall deem 
necessary. Five members of the Commission shall constitute a quorum for the 
transaction of business. (1947, c. 422, s. 5.) 


§ 143-258. Duties of the Commission.—The Commission shall endeavor 
to promote the development of that part of the Smoky Mountains National Park 
lying in North Carolina, the completion and development of the Blue Ridge 
Parkway in North Carolina, the development of the Nantahala and Pisgah Na- 
tional Forests, and the development of other recreational areas in that part of 
North Carolina immediately affected by the Great Smoky Mountains National 
Park, the Blue Ridge Parkway, or the Pisgah or Nantahala National Forests. It 
shall be the duty of the Commission to study the development of these areas and 
to recommend a policy that will promote the development of the entire area 
generally designated as the mountain section of North Carolina, with particular 
emphasis upon the development of the scenic and recreational resources of the 
region, and the encouragement of the location of tourist facilities along lines 
designed to develop to the fullest these resources in the mountain section. It 
shall confer with the various departments, agencies, commissions and officials of 
the federal government and governments of adjoining states in connection with 
the development of the federal areas and projects named in this section. It shall 
also advise and confer with the various officials, agencies or departments of 
the State of North Carolina that may be directly or indirectly concerned in the 
development of the resources of these areas, but shall not in any manner take over 
or supplant these agencies in their work in this area, except in so far as expressly 
provided in this article in respect to those commissions and agencies provided for 
in article 6 of chapter 113 of the General Statutes of North Carolina, as amended, 
or chapter 48 of the Public Laws of 1927, as amended. It shall also advise and 
confer with the various interested individuals, organizations or agencies that are 
interested in developing this area and shall use its facilities and efforts in formu- 
lating, developing and carrying out over-all programs for the development of the 
area as a whole. It shall study the need for additional entrances to the Great 
Smoky Mountains National Park, together with the need for additional highway 
approaches and connections, and its findings in this connection shall be filed 
as recommendations with the National Park Service of the federal government, 
and the North Carolina State Highway Commission. (1947, c. 422, s. 6.) 

Editor’s Note—By virtue of G. S. 136- substituted for “State Highway and Public 
1.1, “State Highway Commission” has been Works Commission.” 


§ 143-259. The Commission to make reports.—The Commission shall 
make a biennial report to the Governor covering its work up to January Ist 
preceding each session of the General Assembly. It shall also file any such sug- 
gestions or recommendations as it deems proper with the Department of Con- 
servation and Development and the State Highway Commission in respect to 
such matters as might be of interest to, or affect such Department of Commis- 
sion. (1947, c. 422, s. 7.) 

Editor’s Note—By virtue of G. S. 136- substituted for “State Highway and Public 
1.1, “State Highway Commission” has been Works Commission.” 


§ 143-260. Compensation of commissioners. — The members of the 
Commission shall receive their necessary traveling expenses incurred while at- 
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tending meetings of the Commission and also such additional traveling expenses 
in connection with the business of the Commission as shall be approved by the 
Director of the Budget. (1947, c. 422, s. 8.) 


ARTICLE 25A. 
Historic Sites Commission; Historic and Archeological Sites. 
§§ 1438-260.1 to 143-260.5: Repealed by Session Laws 1955, c. 543, s. 5. 


Editor’s Note. — The repealed sections and archeological sites. These matters now 
were derived from Session Laws 1953, c. come under the jurisdiction of the Depart- 
1197, ss. 1-5, creating the former Historic ment of Archives and History. See § 121-1 
Sites Commission and providing for the et seq. 
acquisition and administration of historic 


ARTICLE 26. 
State Education Commission. 


§ 143-261. Appointment and membership; duties.—The Governor of 
North Carolina is hereby authorized to appoint a commission to be known as the 
State Education Commission, consisting of eighteen members, six of whom shall 
be selected from educational groups within the State, and twelve of whom shall 
be selected from the agricultural, business, industrial, and professional life of 
the State. It shall be the duty of this Commission to study all educational prob- 
lems to the end that a sound overall educational program may be developed in 
North Carolina, and to report their findings and make recommendations to the 
Governor and the General Assembly of 1949. (1947, c. 724, s. 1.) 


§ 143-262. Organization meeting; election of officers; status of 
members.—After their appointment, the Commission shall meet in the office of 
the Governor of North Carolina not later than the 15th of May, 1947, and upon 
the recommendation of the Governor, elect a chairman and a full time executive 
secretary. The secretary may or may not be a member of the Commission. 
Membership on the Commission herein authorized shall not constitute public 
office but shall be considered as a commissioner for a special purpose; and the 
Governor may appoint as ex officio member, or members, on said Commission 
any public official without violating the provisions of article XIV, § 7, of the 
State Constitution. (1947, c. 724, s. 2.) 


§ 143-263. Comprehensive study of education problems.—This Com- 
mission shall make a comprehensive study of organization, administration, fi- 
nance, teacher education, supervision, curriculum, standardization, consolidation, 
transportation, buildings, personnel, a merit rating system for teachers, vocational 
education, and any other problems related to the overall educational program 
oftthe *state, (194726 1724 fem.) 

Cross Reference. — As to authority of 
State Board of Education to continue 
study, see note under § 115-19. 


§ 143-264. Per diem and travel allowances. — Each member of the 
Commission shall be entitled to per diem and travel the same as is paid to the 
State Board of Education, when attending any meeting of the Commission or 
while engaged in the performance of any duties of the Commission. (1947, c. 
724, s. 4.) 


§ 143-265. Salary of executive secretary. — The Commission is au- 


thorized to set the salary of a full time executive secretary, with the approval of 
the Director of the Budget. (1947, c. 724, s. 5.) 
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§ 143-266. Powers of executive secretary.—The executive secretary 
of the Commission shall have the authority and power to subpoena witnesses and 
compel their attendance to testify and/or produce records at any hearing before 
the Commission, or any committee thereof, under the same provisions of the law 
now apply to attendance of witnesses before legislative committees. (1947, c. 

24, s. 6.) 


ARTICLE 27. 
Settlement of Affairs of Certain Inoperative Boards and Agencies. 


§ 143-267. Release and payment of funds to State Treasurer; de- 
livery of other assets to Director of the Division of Purchase and Con- 
tract.—Whenever the statutes creating, or granting authority to, any licensing, 
regulatory, or examining board or agency have been or are hereafter repealed, 
or declared unconstitutional or invalid by the Supreme Court of North Carolina, 
every officer or other person responsible for or having control or custody of any 
funds, records, equipment or any other assets held or owned by any such board or 
agency which was theretofore authorized by any such statute to exercise licensing 
or regulatory powers or conduct examinations in respect to the right to practice 
any profession or engage in any trade, business, craft or calling, shall forthwith 
release and deliver all such funds to the State Treasurer of North Carolina, and 
shall forthwith release and deliver all other assets of every nature whatsoever to 
the Director of the Division of Purchase and Contract for the State of North 
Carolina. (1949, c. 740, s. 1.) 


§ 143-268. Official records turned over to Department of Archives 
and History; conversion of other assets into cash; allocation of assets 
to State agency or department.—The Director of the Division of Purchase 
and Contract shall receive all such assets so delivered and, after they have served 
their purpose in the liquidation of the affairs of such board or agency, shall turn 
over all official records of such board or agency to the Department of Archives 
and History, to be held pursuant to the statutes relating to such Department. The 
Director of the Division of Purchase and Contract shall proceed to convert all 
other such assets into cash by public sale to the highest bidder, and shall deposit 
the net proceeds of any such sale with the State Treasurer: Provided, that the 
Director of the Division of Purchase and Contract, in his discretion, may allocate 
to any State agency or department, the whole or any part of such assets, the sale 
of which is not required to discharge the obligations of the board or agency 
being liquidated. (1949, c. 740, s. 2.) 


§ 143-269. Deposit of funds by State Treasurer.—The State Treas- 
urer shall receive all funds delivered to him under this article and shall deposit 
the same in a special fund for the account of the board or agency whose affairs 
are being liquidated, to be held and applied as hereinafter provided. (1949, c. 
740, s. 3.) 


§ 143-270. Statement of claims against board or agency; time limi- 
tation on presentation.—Any person having any claim or cause of action 
against any board or agency whose affairs are being liquidated under this article, 
may present a verified statement of the same to the Director of the Division of 
Purchase and Contract, who shall investigate and approve or disapprove such 
claim; any claim not presented to the Director of the Division of Purchase and 
Contract within one year from the time such board or agency becomes inopera- 
tive by law shall be barred, and no claim shall be approved or paid which is bar- 
red by any statute of limitation or any statutory prohibition in respect to the pay- 
ment of any claim, or the refund of any deposit, dues, assessment, or examination 
or license fee. (1949, c. 740, s. 4.) 
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§ 1438-271. Claims certified to State Treasurer; payment; escheat 
of balance to University of North Carolina.—The Director of the Division 
of Purchase and Contract shall certify to the State Treasurer a schedule of all 
claims approved or disapproved, and after one year from the time at which the 
board or agency became inoperative under the law, the State Treasurer shall, 
out of the funds in his hands for the account of such board or agency, pay all 
approved claims in full, or if such funds are insufficient for full payment, then he 
shall equally prorate said claims and make partial payment in so far as funds are 
available. Should any balance remain in the hands of the Treasurer after the 
payment of all approved claims, such balance shall escheat and be paid over to 
the University of North Carolina, to be held in accordance with the statutes gov- 
erning escheats. (1949, c. 740, s. 5.) 


§ 143-272. Audit of affairs of board or agency; payment for audit 
and other expenses.—Irrespective of the provisions of § 143-271 of this arti- 
cle, the State Treasurer is specifically authorized, in his discretion, to cause an 
audit to be made of the affairs of any such board or agency, and to immediately 
pay the cost of such audit, together with the expenses of transferring records 
and assets, and other necessary costs of liquidation, out of the first funds coming 
into his hands for the account of such board or agency. (1949, c. 740, s. 6.) 


ARTICLE 28. 
Communication Study Commission. 


§ 143-273. Creation of Commission.—There is hereby created an agency 
to be known as the North Carolina Communication Study Commission, which 
shall function for four years pursuant to the provisions of this article. (1949, 


Col O/7/ eS LD) 


§ 143-274. Definitions.—As used in this article: 

(1) “Communication” is defined as those methods, namely radio, motion 
pictures, still photography, slides, film strips, models, maps, charts, 
illustrated publications, facsimile and television, by means of which 
activities and materials of an educational nature are disseminated to 
the people of North Carolina at pre-school, primary, secondary, col- 
lege, and adult levels. 

(2) “Commission” means the North Carolina Communication Study Com- 
mission. 

(3) “Committee” means the Advisory Communication Committee of the 
North Carolina Communication Study Commission. (1949, c. 1077, 
Sees) 


§ 143-275. Membership of Commission; term.—(a) The Commission 
shall consist of the Governor, Superintendent of Public Instruction, and Director 
of the Department of Conservation and Development, as members ex officio, 
together with seven members appointed by the Governor. 

(b) In making appointment to the Commission, the Governor shall choose 
three persons who understand the entire educational program of the State, two 
persons from the field of radio and two persons who shall represent business in 
the State. The Commission shall elect with the approval of the Governor one 
member to act as chairman. A majority of the Commission shall constitute a 
quorum. 

(c) The seven members appointed by the Governor shall serve for a term of 
four years, from July 1, 1949, through June 30, 1953. 

(d) Any appointed member of the Commission may be removed by the Goy- 
ernor. 

(e) Vacancies in the Commission shall be filled by the governor for the un- 
expired term. 
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(f) The Commission shall meet quarterly, in January, April, July, and Oc- 
tober, on a date to be fixed by the chairman. The Commission may be con- 
vened at such other times as the Governor or chairman may deem necessary. 

(g) Members of the Commission shall be paid seven dollars ($7.00) per day 
for each day required in attendance on meetings of the Commission and going 
to and returning from meetings and the same subsistence and travel allowance 
for attendance at meetings as is provided for State employees. (1949, c. 1077, 
Si5) 


§ 143-276. Duties of Commission.—It shall be the duty of the Com- 
mission : 

(1) To survey, study and appraise the need in North Carolina for an over- 
all plan in the use of all methods of educational communication at 
all levels of education in North Carolina; 

(2) To survey, study and appraise the potential uses of these educational 
communication methods in North Carolina’s program of conservation 
and development of natural, industrial and human resources; 

(3) To survey, study and appraise the potentialities which might lead to 
more effective co-operation among the communication industries and 
between the communication industries and the educational institu- 
tions ; 

(4) To survey, study and appraise the need and procedure for setting up 
facilities to train communication specialists and to train teachers in 
the use of communication equipment and materials in the classroom; 

(5) To survey, study and appraise the educational use of radio, television, 
motion pictures and any other methods of educational communication 
which may come to the attention of the Commission ; 

(6) To guide the growth and development of educational communication in 
North Carolina as it relates to the education, health, economy and 
general welfare of the people of North Carolina; 

(7) To co-operate in the promotion of local, regional and State-wide use 
of all methods of educational communication as they relate to the 
education, health, economy and general welfare of the people of 
North Carolina ; 

(8) To establish and promote educational communication standards ; 

(9) To co-operate with state and federal communication agencies, the Com- 
munication Advisory Committee, and with commercial communication 
interests in the promotion of educational opportunities through the 
methods of educational communication ; 

(10) To recommend biennially on the basis of its surveys, studies and ap- 
praisals specific actions to the General Assembly ; 

(11) To submit a biennial report of its activities to the Governor and the 
General Assembly. (1949, c. 1077, s. 4.) 


§ 143-277. Powers of Commission.—The Commission is hereby au- 
thorized : 


(1) To make rules and regulations for the proper administration of its 
duties ; 

(2) To accept any grant of funds made by the United States or any agency 
thereof for the purpose of carrying out its functions; 

(3) To accept gifts, bequests, devises and endowments. The funds, if given 
as an endowment, shall be invested in such securities as designated 
by the donor, or, if there is no designation, in those in which the 
State Sinking Fund may be invested. All such gifts, bequests, devises, 
and all proceeds from such invested endowments shall be used for 
carrying out the purpose for which they are made; 

(4) To administer all funds available to the Commission ; 
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(5) To act jointly when advisable with any other State agency, institution, 
department or commission in order to carry out the Commission’s 
objectives and responsibilities. No activity of the Commission, how- 
ever, shall be allowed to interfere with the work of any other State 
agency; provided, however, that the work of the commission shall, 
to the extent possible, be co-ordinated with the work and objectives 
of the Department of Education. 

(6) To employ, with the approval of the Governor, an executive director, 
and upon the recommendation of the executive director, such other 
persons and/or companies as may be needed to carry out the pro- 
visions of this article. The executive director shall act as secretary 
to the Commission ; 

(7) To do any and all other things reasonably necessary to carry out the 
purposes of this article. (1949, c. 1077, s. 5.) 


§ 143-278. Advisory Committee.— The Governor shall name a Com- 
munication Advisory Committee consisting of thirty members who shall serve for 
a term of two years, from July 1, 1949, to July 1, 1951, and their successors 
shall be appointed for a term of two years beginning July 1, 1951, and ending 
June 30, 1953. The Governor shall name one member to act as a chairman of 
the Committee. Vacancies occurring on the Committee shall be filled by the 
Governor for the unexpired term. Members of the Committee shall be representa- 
tive in so far as possible of North Carolina education in general, the communica- 
tion industries of North Carolina, and all other groups who might derive benefit 
from or be beneficial to education in North Carolina. 

The Committee shall meet at least once each year with the Commission at times 
and places to be fixed by the Governor. Members of the Committee shall serve 
without compensation, but shall be paid the same subsistence and travel allowance 
for attendance at meetings as is provided for State employees. 

The Committee shall act in an advisory capacity to the Commission. It shall 
help the Commission in every way possible by means of suggestion, discussions, 
and knowledge of educational needs throughout the State in the advancement of 
educational opportunities through the methods of communication. (1949, c. 1077, 
s. 6.) 

ARTICLE 29. 


Commission to Study the Care of the Aged and Handicapped. 


§ 143-279. Establishment and designation of Commission.—A Com- 
mission is hereby established for the study of the problems relating to the care 
of the aged with especial reference to those failing mentally and the intellectually 
or physically handicapped of all ages and this Commission shall be known as 
“the Commission for the Study of Problems of the Care of the Aged and In- 
tellectually or Physically Handicapped.” (1949, c. 1211, s. 1.) 

§ 143-280. Membership.— The Commission shall consist of one mem- 
ber from the North Carolina Hospitals Board of Control, one member from the 
State Board of Health, one member from the State Board of Public Welfare, one 
member from the boards of county commissioners, one county superintendent of 
public welfare, one local health director, one clerk of the superior court. (1949, 
CHL ZT Ois eZ LOD 7 rCr 13578s we) 

Editor’s Note. — The 1957 amendment 
substituted “local health director” for 
“county health officer” in line five. 


§ 143-281. Appointment and removal of members. — The Governor 
shall appoint the members of this Commission, and may remove any member; 
he shall not be required to give any reason for the removal of any member. (1949, 
ee WAT, a) 
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§ 143-282. Duties of Commission; recommendations.—This Commis- 
sion shall study the problems relating to the care of the aged with especial ref- 
erence to those failing mentally and shall inquire into the methods of meeting and 
handling this problem in other states. It shall make a similar study of the 
problem of the care of the feeble-minded, with especial attention to the custodial 
care of intellectually handicapped persons not teachable or trainable. It shall 
make a study of the problems relating to the care of the physically handicapped 
with a special reference to those whose physical handicap renders them incapable 
of self-support and shall inquire into the methods of meeting and handling this 
problem in other states. 

It shall make recommendations to the Governor offering plans for dealing 
with the problem of the care needed for this group, and means of clarification of 
the responsibility of the State and respective counties. (1949, c. 1211, s. 4.) 


§ 143-283. Compensation.—The members of the Commission shall receive 
for each day in actual performance of duties under this article, a per diem 
of seven dollars ($7.00), and necessary travel and subsistence expenses, to be 
paid out of the contingency and emergency fund. (1949, c. 1211, s. 5.) 


ARTICLE 29A. 
Commission on Employ the Physically Handicapped. 


§ 143-283.1. Employ the Physically Handicapped Week.—The Gov- 
ernor of North Carolina shall designate the first week in October of each year 
as “Employ the Physically Handicapped Week.” (1953, c. 1224, s. 1.) 


§ 143-283.2. Commission on Employ the Physically Handicapped 
created; membership; compensation. — There is hereby created a commis- 
sion to be designated as the “North Carolina Commission on Employ the Physi- 
cally Handicapped,” to be composed of ten members, three of whom, the Director 
of Rehabilitation, the Director of the Employment Security Commission, the Com- 
missioner of Labor, shall serve as ex officio members, and seven appointed by 
the Governor, who shall hold membership on the Commission for the term speci- 
fied, or until their successors are named by the Governor. The Governor shall 
designate one member as chairman. And it is further provided that no member 
of the Commission shall receive any compensation by reason of his services, nor 
shall they be allowed travel expenses. (1953, c. 1224, s. 2.) 


§ 143-283.3. Program of Commission; co-operation with Presi- 
dent’s Committee.—The Commission shall carry on a continuing program to 
promote the employment of physically handicapped persons by creating State-wide 
interest in the rehabilitation and employment of the handicapped and by obtain- 
ing and maintaining co-operation from all public and private groups in this field. 
The Commission shall work in co-operation with the President’s Committee on 
National Employ the Physically Handicapped Week in order to more effectively 
carry out the purposes of this article. (1953, c. 1224, s. 3.) 


§ 143-283.4. Local commissions.—The Commission shall also appoint 
local employ the physically handicapped commissions and work with such com- 
missions in an effort to promote employer acceptance of qualified handicapped 
workmen and inform handicapped persons of job openings available to them. 


(1953, c. 1224, s. 4.) 


§ 143-283.5. Allocation from Contingency and Emergency Fund; 
gifts, etc., and solicitation of funds.—The Governor and Council of State 
are hereby authorized and empowered to allocate from the Contingency and 
Emergency Fund to the North Carolina Commission on Employ the Physically 
Handicapped a sum not to exceed one thousand dollars ($1,000.00), to be ad- 
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ministered by said Commission to defray its necessary expenses. The Commis- 
sion is also authorized to receive property by gift, devise, bequest or otherwise 
and to solicit funds to be used in carrying out the purposes of this article. (1953, 
c.1224, $25.) 


ARTICLE 30. 
John H. Kerr Reservoir Development Commission. 


§ 143-284. Commission created; membership; terms of office; va- 
cancies.—There is hereby created a commission to be known as the “John H. 
Kerr Reservoir Development Commission.” The Commission hereby created shall 
consist of 10 members to be appointed by the Governor. One member of said Com- 
mission shall be a resident of Vance County; one member shall be a resident of 
Granville County and one member shall be a resident of Warren County and four 
members shall be appointed from the eastern section of North Carolina as mem- 
bers at large, one member shall be appointed from the membership of the Wildlife 
Resources Commission, one member shall be appointed from the membership of 
the Board of Conservation and Development, and one member shall be appointed 
from the membership of the North Carolina Recreation Commission. The mem- 
bers appointed from the Board of Conservation and Development, and the Wildlife 
Resources Commission and the North Carolina Recreation Commission shall serve 
as ex officio members of the Commission created by this article, and shall serve on 
this Commission in such capacity only during the tenure of their terms as members 
of the Board of Conservation and Development and the Wildlife Resources Com- 
mission and the North Carolina Recreation Commission respectively. Of the other 
seven members to be appointed to this Commission two shall serve for two years, 
two shall serve for four years, and three shall serve for six years and as the terms 
of these commissioners expire, the Governor shall thereafter appoint members 
of the Commission to serve for terms of six years. The Governor shall accept 
resignations of members of the Commission and shall appoint members to serve 
the unexpired terms of those caused by resignation, death or otherwise. Members 
of the Commission created by this article shall be appointed by the Governor on 
or, before the first day of July, 1951. (1951, c.444.,snele 1953 ;,cn 13 i2emcue ze 

Editor’s Note. — The 1953 amendment Session Laws 1953, c. 1312, s. 2, provides: 


substituted “John H. Kerr Reservoir De- 
velopment Commission” for “Buggs Island 
Development Commission” in the first sen- 
tence. 

session Waws 1953) ce) 1312, sy it, substi- 
tuted the present title of this article for 


“Whenever the words ‘Buggs Island De- 
velopment Commission’ are used or ap- 
pear in any other statute of this State the 
same shall be stricken out and the words 
‘John H. Kerr Reservoir Development 
Commission’ inserted in lieu thereof.” 


“Buggs Island Development Commission.” 


§ 143-285. Officers of Commission; meetings; rules, regulations and 
bylaws; quorum.—The Commission shall at its first meeting elect a chairman, 
a vice-chairman and a secretary. The chairman and the vice-chairman shall all 
be members of the Commission, but the secretary need not be a member of the 
Commission. These officers shall perform the duties usually pertaining to such 
offices and when elected shall serve for a period of one year, but may be re-elected. 
In case of vacancies by resignation or death, the office shall be filled by the Com- 
mission for the unexpired term of said officer. The Commission shall meet at 
such times and places as may be designated by its chairman and may also be 
called at such times as may be requested by any three members of the Commission. 
The Commission shall adopt such other rules, regulations and bylaws governing 
the operation of the Commission as it shall deem necessary. Five members of 
the Commission shall constitute a quorum for the transaction of business. (1951, 
c. 444, s. 2.) 


§ 143-286. Powers and duties.—The Commission shall endeavor to 
promote the development of the John H. Kerr area situated in northeastern North 
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Carolina, and it shall be the duty of the Commission to study the development 
of this area and to recommend to the Department of Conservation and Develop- 
ment, and the Wildlife Resources Commission and the North Carolina Recreation 
Commission policies that will promote the development of this area to the fullest 
extent possible for the benefit and enjoyment of the citizens of North Carolina 
and of the nation. It shall confer with the various departments, agencies, com- 
missions and officials of the federal government and the governments of the 
adjoining states in connection with the development of this John H. Kerr area. 
It shall also advise and confer with any other State officials or agencies or depart- 
ments in the State of North Carolina that may be directly or indirectly concerned 
in the development of the resources of this area, but it shall not in any manner 
take over or supplant any agencies in their work in this area except so far as is 
expressly provided for in this article. It shall also advise and confer with various 
interested individuals, organizations or agencies that are interested in developing 
this area and shall use its facilities and efforts in formulating, developing and 
carrying out overall programs for the development of the area as a whole. It 
shall have full power and authority to confer with any similar commission created 
or acting in that part of the area lying in the state of Virginia for the purpose 
of working out uniform practices and plans affecting the entire area in both 
SEtbcom (LI tn Cn 4s4 wows IDSs Call, 5.033) 

Editor’s Note. — The 1953 amendment 
substituted “John H. Kerr” for “Buggs 
Island” in lines two and ten. 


§ 143-286.1. Nutbush Conservation Area.—The Board of Conservation 
and Development is hereby authorized to enter into lease agreements with the 
proper agencies of the federal government covering the marginal land area of the 
John H. Kerr Reservoir or so much thereof as may be necessary or desirable in 
order to develop said area for park purposes and to carry on a program of con- 
servation, forestry development and wildlife protection. The area so obtained 
shall be known as the Nutbush Conservation Area. The Board of Conservation 
and Development is further authorized to delegate to the John H. Kerr Reservoir 
Development Commission the authority to control and develop the area so leased 
and to enter into sublease agreements on terms as may be authorized in the orig- 
inal lease agreement. All proceeds obtained from any sublease agreement shall 
be used exclusively for the further development of the Nutbush Conservation 
Atea.(1953,-¢. 1312, 's. 4.) 


§ 143-287. Biennial report; suggestions and recommendations.— 
The Commission shall make a biennial report to the governor covering its work 
up to January Ist preceding each session of the General Assembly. It shall also 
file any such suggestions or recommendations as it deems proper with the De- 
partment of Conservation and Development, the Wildlife Resources Commission 
and the North Carolina Recreation Commission in respect to such matters as 
might be of interest to or affect such Department or Commission. (1951, c. 
444, s. 4.) 


§ 143-288. Expenses.—The actual travel and subsistence expenses in- 
curred by the ex officio members of the Commission shall be paid from the funds 
of the respective agencies. The other members of the Commission shall receive 
their necessary traveling expenses incurred while attending meetings of the Com- 
mission and also such additional traveling expenses in connection with the busi- 
ness of the Commission as shall be approved by the Director of the Budget, 
which expenses shall be paid from funds of the Commission created by this 
article when such funds have been provided from the sources hereinafter referred 


to. (1951, c. 444, s. 5.) 


§ 143-289. Contributions from certain counties and municipalities 
authorized; other grants or donations.—The boards of county commission- 
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ers of the counties of Granville, Vance and Warren and the municipalities within 
these counties are authorized and empowered in their discretion to make annual 
contributions to the Commission for the purpose of defraying the necessary ex- 
penses of operation and the Commission is authorized and empowered to accept 
grants or donations from any interested citizens or from any state or federal 


agency. (1951, c. 444, s. 6.) 


§ 143-290. Requests for funds.—The Wildlife Resources Commission 
and the Department of Conservation and Development and the North Carolina 
Recreation Commission are authorized and empowered to include in their budget 
request for funds to aid and support the work of the Commission. (1951, c. 444, 
Su73) 

ARTICLE 31. 


Tort Claims against State Departments and Agencies. 


§ 143-291. Industrial Commission constituted a court to hear and 
determine claims; damages. — ‘The North Carolina Industrial Commission 
is hereby constituted a court for the purpose of hearing and passing upon tort 
claims against the State Board of Education, the State Highway Commission, 
and all other departments, institutions and agencies of the State. The Industrial 
Commission shall determine whether or not each individual claim arose as a 
result of a negligent act of any officer, employee, involuntary servant or agent of 
the State while acting within the scope of his office, employment, service, agency 
or authority, under circumstances where the State of North Carolina, if a private 
person, would be liable to the claimant in accordance with the laws of North 
Carolina. If the Commission finds that there was such negligence on the part 
of an officer, employee, involuntary servant or agent of the State while acting 
within the scope of his office, employment, service, agency or authority, which 
was the proximate cause of the injury and that there was no contributory 
negligence on the part of the claimant or the person in whose behalf the claim 
is asserted, the Commission shall determine the amount of damages which the 
claimant is entitled to be paid, including medical and other expenses, and by 
appropriate order direct the payment of such damages by the department, in- 
stitution or agency concerned, but in no event shall the amount of damages 
awarded exceed the sum of ten thousand dollars ($10,000.00). (1951, c. 1059, s. 
119535801 314-291955, co 400, toner. 1 O02 mse le cr SGI) 


Editor’s Note. — Section 13 of the act 
inserting this article lists numerous claims 
against the various State departments, in- 
stitutions and agencies, which “shall be 
heard and determined by the Industrial 
Commission as provided in this act, and 
each claimant upon request shall furnish 
the Industrial Commission the information 
provided for” in § 143-297. 

Chapter 400 of the 1955 Session Laws, 
as amended by chapter 1361, omitted the 
provision added by the 1953 amendment 
and extended the scope of this section to 
include negligent acts of officers and in- 
voluntary servants or agents. And chapter 
1102 of the 1955 Session Laws increased 
the maximum amount of damages that can 
be awarded from $8,000 to $10,000. Section 
1% of chapter 400 provides that the act 
shall not apply to any claim arising prior 
to March 31, 1955. 

By virtue of G. S. 136-1.1, “State High- 
way Commission” has been substituted for 
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“State Highway and Public Works Com- 
mission.” 

For comment on this article, see 29 N. 
C. Law Rev. 416. 

Strict Construction—The State Tort 
Claims Act is in derogation of the sover- 
eign immunity from liability for torts, and 
the sounder view is that the Act should be 
strictly construed, and certainly the Act 
must be followed as written. Floyd v. 
North Carolina State Highway, etc., 
Comm.,' 241 UNS /C?'461) 857 S.3 Bea(edjm703 
(1955). 

Wording in Statute Is Clear. — The 
wording in the statute is clear, certain and 
intelligible. Alliance Co. v. State Hospital, 
241 NC. 329, 85S. E. (2d) 386) G@o5os 

Legislative Purpose Ascertained from 
Wording of Statute. — The legislative in- 
tent and purpose in enacting the State 
Tort Claims Act must be ascertained from 
the wording of the statute, and the rule of 
liberal construction cannot be applied to 
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enlarge its scope beyond the meaning of 
its plain and unambiguous terms. Alliance 
Co. v. State Hospital, 241 N. C. 329, 85 S. 
E. (2d) 386 (1955). 

The State Tort Claims Act will be con- 
strued to effectuate its purpose to waive 
the sovereign immunity of the State in 
those instances in which injury is inflicted 
through the negligence of a State em- 
ployee and the injured person is not guilty 
of contributory negligence, giving the in- 
jured party the same right to sue as any 
other litigant. Lyon & Sons, Inc. v. State 
Board of Education, 238 N. C. 24, 76 S. 
E. (2d) 553 (1953). 

Retroactive Effect of Statute-——The Tort 
Claims Act, c. 1059, Sess. Laws of 1951, 
incorporated in this section, was made 
retroactive as to certain persons named 
therein. MacFarlane v. North Carolina 
Wildlife Resources Comm., 244 N. C. 385, 
93 S. E. (2d) 557 (1956). 

Meaning of Employee.—The word “em- 
ployee” as used in the State Tort Claims 
Act must be given its ordinary meaning in 
construing the statute. Alliance Co. v. 
State Hospital, 241 N. C. 329, 85 S. E. (2d) 
386 (1955). 

Thus it appears basically that a claim, 
to be recognizable within the purview of 
the Tort Claims Act, must arise “as a re- 
sult of a negligent act of a State employee 
while acting within the scope of his 
employment.” Manifestly, the word “em- 
ployee” in the connection used, means 
“one who works for wages or salary in the 
service of an employer.” Alliance Co. v. 
Statesllospital, 241 N.C. -329,7 8594S E. 
(2d) 386 (1955). 

Prisoner Detained at State Penal Insti- 
tution—A prisoner detained at a State 
penal institution is not an employee of the 
State within the meaning of the State Tort 
Claims Act, and the State may not be held 
liable under that statute for negligent in- 
jury inflicted by such prisoner while his 
services are made use of, which is the 
meaning of the word “employed” as used 
in G. S. 148-49.3. Alliance Co. v. State 
Hospital, 241 N. ©. 329, 85 S. EB. (@d) 386 
(1955). 

Waiver of Governmental Immunity to 
Suit—The State may prescribe such terms 
and conditions as it sees fit, subject to 
constitutional limitations, in waiving its 
governmental immunity to suit for negli- 
gence, and the State Tort Claims Act per- 
mits recovery against the State only for 
such injuries as are proximately caused by 
negligence of a State employee while act- 
ing within the scope of his employment 
when there is no contributory negligence 
on the part of the claimant or the person 
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in whose behalf the claim is asserted. Al- 
liance Co. v. State Hospital, 241 N. C. 329, 
85 S. E. (2d) 386 (1955). 

Industrial Commission and Superior 
Court Are Bound by Law of Negligence.. 
—The legislature intended that the In- 
dustrial Commission on the original hear- 
jing and the superior court on the hear— 
ing on appeal should each be bound by the 
law of negligence, both substantive and 
adjective, as such common-law rules and 
doctrines appear in the numerous deci- 
sions of the Supreme Court, subject only 
to the limitations stipulated in the Act. 
MacFarlane v. North Carolina Wildlife Re- 
sources Comm., 244 N. C. 385, 93 S. E, 
(2d) 557 (1956). 

Recovery May Be Had Only for Neg- 
ligent Acts.—No recovery can be had for 
the intentional shooting of plaintiff's dece- 
dent by a State highway patrolman, since 
the Tort Claims Act does not permit re- 
covery for wrongful and intentional in- 
juries, but limits recovery to negligent 
acts. Jenkins v. North Carolina Dept. of 
sources, Comm.) 944 N. C. 385, 93 (5.5. 
(2d) 577 (1956). 

And Not for Negligent Omissions.—The 
intent of the legislature was to permit re- 
covery under the Tort Claims Act only 
for the negligent acts of State employees, 
for the things done by them, not for the 
things left undone. Thus, recovery cannot 
be had for injuries in a wreck resulting 
from the negligent failure or omission of 
the responsible employees of the Highway 
Commission to repair a hole in a State 
highway. Flynn yv. North Carolina State 
Highway & Public Works Comm., 244 N. 
C. 617, 94 S. E. (2d) 571 (1956). 

Effect of Compromise and Settlement in 
Suit against State Employee. — Where a 
person injured by the alleged negligence of 
a State employee while engaged in the dis- 
charge of his duties as such brought suit 
against the employee before the passage 
of the Tort Claims Act, and a compromise 
was effected in the suit, whereby the em- 
ployee, or his insurer, paid the plaintiff 
$9,715 and the plaintiff released the em- 
ployee and his insurer for all claims aris- 
ing out of the accident, a subsequent ac- 
tion by the plaintiff against the State un- 
der the Tort Claims Act was properly dis- 
missed, because (1) plaintiff had recovered 
from the employee an amount in excess 
of the maximum he could be awarded 
against the State, and (2) plaintiff had re- 
leased the employee, the active tort-feasor, 
from further liability. MacFarlane v. 
North Carolina Wildlife Resources Comm., 
244 N. C. 385, 93 S. E. (2d) 557 (1956), 
wherein the plaintiff had been named in the 
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Tort Claims Act as one whose claim should 
be heard and determined by the Industrial 
Commission, and the amount of his claim 
had been listed in the Act as $25,000. 

The right of subrogation exists under 
the provisions of this article against State 
departments and agencies. Lyon & Sons, 
Inc. v. State Board of Education, 238 N. 
Ch24- 761 oe (ed)e553 11953) 

Applied in Greene v. Mitchell County 
Board of Education, 237 N. C. 336, 75 S. 
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E. (2d) 129 (1953); Gould v. North Car- 
olina State Highway & Public Works 
Comm., 245 N. C. 350, 95 S. E. (2d) 910 
(1957). 

Stated in Bradshaw v. State Board of 
Hducations: 2440 N.. ©19393) 93 ecu Eamdea) 
434 (1956). 

Cited in Lowe v. Department of Motor 
Vehicles, 244 N. C. 353, 93 S. E. (2d) 448 
(1956); Eller v. Board of Education, 242 
N. €i1584,.89 S. E.(2d) 1447G955)7 


§ 143-291.1. Costs.—The Industrial Commission is authorized by such 
order to tax the costs against the loser in the same manner as costs are taxed 
by the superior court in civil actions. The State department, institution or 
agency concerned is authorized and directed to pay such costs as may be taxed 
against it, including all costs heretofore taxed against such department, agency 
Gnpinstitution (195 5e.call O22) 


§ 143-292. Notice of determination of claim; appeal to full Com- 
mission. — Upon determination of said claim the Commission shall notify all 
parties concerned in writing of its decision and either party shall have seven days 
after receipt of such notice within which to file notice of appeal with the Indus- 
trial Commission. Such appeal, when so taken, shall be heard by the Industrial 
Commission, sitting as a full Commission, 6n the basis of the record in the 
matter and upon oral argument of the parties, and said full Commission may 
amend, set aside, or strike out the decision of the hearing commissioner and may 
issue its own findings of fact and conclusions of law. Upon determination of 
said claim by the Industrial Commission, sitting as a full Commission, the Com- 
mission shall notify all parties concerned in writing of its decision. Such de- 
termination by the Industrial Commission, sitting as a full Commission, upon 
claims in an amount of five hundred dollars ($500.00) or less, shall be final 
as to the State or any of its departments, institutions or agencies, and no appeal 
shall lie therefrom by the State or any of its departments, institutions or agen- 
eis, (CIS ils ORS See IEG e 

Editor’s Note. — The 1955 amendment 
added the last sentence. 

Stated in Bradshaw v. State Board of 


§ 143-293. Appeals to superior and Supreme Courts. — Either the 
claimant or the State may, within 30 days of the date of the decision and award 
of the full Commission or within 30 days after receipt of such decision and award, 
to be sent by registered mail but not thereafter, appeal from the decision of the 
Commission to the superior court of the county in which the claim arose. Such 
appeal shall be for errors of law only under the same terms and conditions as 
govern appeals in ordinary civil actions, and the findings of fact of the Commis- 
sion shall be conclusive if there is any competent evidence to support them: Pro- 
vided, the Commission shall have 60 days after receipt of notice of appeal, prop- 
erly served on the opposing party and the Industrial Commission, within which 
to prepare and furnish to the appellant or his attorney a certified transcript of 
the record in the case for filing in the superior court, and the time for docket- 
ing said appeal shall not begin to run until this transcript has been furnished to 
the appellant or his attorney. Either party may appeal from the decision of the 
superior court to the Supreme Court as in ordinary civil actions. (1951, c. 1059, 
SH) 


Education, 0244 N. C. 393; 934SsiBeeted) 
434 (1956). 


Commission Bound by Order of Supe- 
rior Court.—Where, in a proceeding under 
the Tort Claims Act, the superior court 
on appeal adjudicates that certain findings 
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of the Commission were not supported by 
evidence, and remands the cause, the 
Commission is bound by the order unless 
and until it is set aside on further appeal 
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to the Supreme Court, and the Commis- 
sion may not merely rephrase the original 
findings and adopt them as so rephrased. 
Johnson y. Cleveland County Board of 
Education, 241 N. C. 56, 84 S. EF. (2d) 256 
(1954). 

Exceptions Should Be Filed before 
Hearing in Superior Court. — If the ap- 
pellants desire to enter exceptions to the 
findings of fact made by the Industrial 
Commission, they should file prior to the 
hearing in the superior court. Whether the 
judge should interrupt the hearing and 
call in the court reporter so that specific 
exceptions can be taken to certain findings 
of fact and conclusions of law of the Com- 
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Finding of Commission Conclusive if 
Supported by Competent Evidence.— 
Where the Industrial Commission has 
found as a fact and concluded as a matter 
of law that there was no negligence on 
the part of the employee, bus driver, of 
the State, resulting in damages to the 
claimant within the purview of §§ 143-291 
to 143-300, and the superior court is un- 
able to find that there is no evidence to 
support the finding of the Commission, the 
judgment of the superior court affirming 
the decision and order of the Commission 
is proper. Bradshaw v. State Board of 
Education, 244 N. C. 393, 93 S. E. (2d) 
434 (1956). 


Applied in Lyon & Sons, Inc. v. State 
Board: of Education, 238 N. C. 24, 76S. 
E. (2d) 553 (1953). 


mission rests in his sound discretion. 
Greene vy. Mitchell County Board of Ed- 
ucation, 237 N. C. 336, 75 S. E. (2d) 129 
(1953). 


§ 143-294. Appeal to superior court to act as supersedeas. — The 
appeal from the decision of the Industrial Commission to the superior court shall 
act as a supersedeas, and the State department, institution or agency shall not 
be required to make payment of any judgment until the questions at issue therein 
shall have been finally determined as provided in this article. (1951, c. 1059, 
s. 4.) 


§ 143-295. Settlement of claims.—Any claim hereinafter listed, or any 
other claim hereinafter filed with the Industrial Commission, may be settled upon 
agreement between the claimant and the department, institution, or agency of the 
State involved without a formal hearing. Such settlements shall be subject to 
approval, however, by the office of the Attorney General of North Carolina with 
reference to all claims against all departments, institutions, and agencies of the 
State other than the State Highway Commission, and settlements of claims 
against the State Highway Commission shall be subject to approval by the chief 
counsel of that department, and all settlements shall be subject to approval by 
the North Carolina Industrial Commission. (1951, c. 1059, s. 5.) 

Editor’s Note.—By virtue of G. S. 136- substituted for “State Highway and Public 
1.1, “State Highway Commission” has been Works Commission.” 


§ 143-296. Powers of Industrial Commission; deputies.—The mem- 
bers of the Industrial Commission, or a deputy thereof, shall have power to issue 
subpoenas, administer oaths, conduct hearings, take evidence, enter orders, opin- 
ions, and awards based thereon, and punish for contempt. The Industrial Com- 
mission is authorized to appoint deputies and clerical assistants to carry out the 
purpose and intent of this article, and such deputy or deputies are hereby vested 
with the same power and authority to hear and determine tort claims against 
State departments, institutions, and agencies as is by this article vested in the 
members of the Industrial Commission. Such deputy or deputies shall also have 
and are hereby vested with the same power and authority to hear and determine 
cases arising under the Workmen’s Compensation Act when assigned to do so by 
the Industrial Commission. (1951, c. 1059, s. 6.) 


§ 143-297. Affidavit of claimant; docketing; venue; notice of hear- 
ing.—In all claims listed in § 13 of chapter 1059 of the Session Laws of 1951, 
and all claims which may hereafter be filed against the various departments, in- 
stitutions, and agencies of the State, the claimant or the person in whose behalf 
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the claim is made shall file with the Industrial Commission an affidavit in dupli- 
cate, setting forth the following information: 

(1) The name of the claimant; 

(2) The name of the department, institution or agency of the State against 
which the claim is asserted, and the name of the State employee upon 
whose alleged negligence the claim is based; 

(3) The amount of damages sought to be recovered; 

(4) The time and place where the injury occurred; 

(5) A brief statement of the facts and circumstances surrounding the injury 
and giving rise to the claim. 


Upon receipt of such affidavit in duplicate, the Industrial Commission shall 
enter the case upon its hearing docket and shall hear and determine the matter 
in the county where the injury occurred unless the parties agree that the case 
may be heard in some other county. All parties shall be given reasonable notice 
of the date when and the place where the claim will be heard. 

Immediately upon docketing the case, the Industrial Commission shall forward 
one copy of plaintiff’s affidavit to the office of the Attorney General of North 
Carolina if the claim is asserted against any department, institution, or agency 
of the State other than the State Highway Commission. If the claim is asserted 
against the State Highway Commission, one copy of said affidavit shall be for- 
warded to the chief counsel for that department. (1951, c. 1059, s. 9.) 


Editor’s Note.—By virtue of G. S. 136- 
1.1, “State Highway Commission” has been 
substituted for “State Highway and Public 
Works Commission.” 

Identification of Employee and State- 
ment of Negligent Act or Acts.—A claim 
under the State’ ort Claims Alct must 
identify the employee of the State whose 
negligence is asserted, and set forth the 
act or facts on) his part) which sare relied 
upon. Floyd v. North Carolina State High- 
Way, etG, Comm. e421 Ni Cdl 65... 
(2d) 703 (1955). 

Showing Negligence and Freedom from 


claimant to prevail in a proceeding under 
the State Tort Claims Act, he must show 
not only injury resulting from negligence 
of a designated State employee, but also 
that claimant was not guilty of contribu- 
tory negligence. Floyd v. North Carolina 
State. Highiway; ‘ete.) (Commis) 241/)Naee: 
461, 85 S. E. (2d) 703 (1955). 

Sufficiency of Evidence—Evidence held 
to support sole conclusion that State em- 
ployee was not guilty of negligence. Floyd 
v. North Carolina State Highway, etc., 
Comm.,’ 241° N.C. 461,085 Se He (edjarG. 
(1955). 


Contributory Negligence. — In order for 


§ 143-298. Duty of Attorney General; expenses.—It shall be the duty 
of the Attorney General to represent all departments, institutions, and agencies 
of the State other than the State Highway Commission in connection with claims 
asserted against them and to attend all hearings in connection therewith where 
the amount of the claim, in the opinion of the Attorney General, is of sufficient 
import to require and justify such appearance. In the event the amount appro- 
priated to the Attorney General’s office for travel and subsistence is insufficient 
to take care of the additional expense incident to attending these hearings, the 
Governor and Council of State are authorized to pay such additional travel ex- 
penses from the contingency and emergency fund. (1951, c. 1059, s. 10.) 

Editor’s Note.—By virtue of G. S. 136- substituted for “State Highway and Public 
1.1, “State Highway Commission” has been Works Commission.” 


§ 143-299. Limitation on claims.—All claims against any and all State 
departments, institutions, and agencies, except the claims enumerated in § 13 of 
chapter 1059 of the Session Laws of 1951, shall be forever barred unless a claim 
be filed with the Industrial Commission within two years after the accident giving 
rise to the injury and damage, and if death results from the accident, the claim 
for wrongful death shall be forever barred unless a claim be filed by the personal 
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representative with the Industrial Commission within two years after such death. 
LOST em1 O59 450119) 
Quoted in Lyon & Sons, Inc. v. State 
Board of Education, 238 N. C. 24, 76 S. 
E. (2d) 553 (1953). 


§ 143-299.1. Contributory negligence a matter of defense; burden 
of proof.—Contributory negligence on the part of the claimant or the person 
in whose behalf the claim is asserted shall be deemed to be a matter of defense 
on the part of the State department, institution or agency against which the 
claim is asserted, and such State department, institution or agency shall have the 
burden of proving that the claimant or the person in whose behalf the claim is 
asserted was guilty of contributory negligence. (1955, c. 400, s. 1%.) 


§ 143-300. Rules and regulations of Industrial Commission; de- 
struction of records.—The Industrial Commission is hereby authorized and 
empowered to adopt such rules and regulations as may, in the discretion of the 
Commission, be necessary to carry out the purpose and intent of this article. 
When any case or claim under this article has been closed by proper order or 
award, all records concerning such case or claim may, after five years, in the 
discretion of the Industrial Commission with and by the authorization of the 
North Carolina Department of Archives and History, be destroyed by burning 
or otherwise; provided, that no record pertaining to a case or claim of a minor 
shall be destroyed until the expiration of three years after such minor attains 
HaeraOerOli event cus( Wool ee | cme Zee O57. 00.31.) 

Editor’s Note. — The 1957 amendment 
added the second sentence. 


§ 143-300.1. Claims against county and city boards of education for 
accidents involving school buses.—(a) The North Carolina Industrial Com- 
mission shall have jurisdiction to hear and determine tort claims against any 
county board of education or any city board of education, which claims arise 
as a result of any alleged negligent act or omission of the driver of a public school 
bus who is an employee of the county or city administrative unit of which such 
board is the governing board, and which driver was at the time of such alleged 
negligent act or omission operating a public school bus in the course of his em- 
ployment by such administrative unit or such board. The liability of such county 
or city board of education, the defenses which may be asserted against such claim 
by such board, the amount of damages which may be awarded to the claimant, 
and the procedure for filing, hearing and determining such claim, the right of 
appeal from such determination, the effect of such appeal, and the procedure for 
taking, hearing and determining such appeal shall be the same in all respects as 
is provided in this article with respect to tort claims against the State Board of 
Education except as hereinafter provided. Any claim filed against any county 
or city board of education pursuant to this section shall state the name and ad- 
dress of such board, the name of the employee upon whose alleged negligent 
act or omission the claim is based, and all other information required by § 143- 
297 in the case of a claim against the State Board of Education. Immediately 
upon the docketing of a claim, the Industrial Commission shall forward one copy 
of the plaintiff's affidavit to the superintendent of the schools of the county or 
city administrative unit against the governing board of which such claim is made. 
It shall thereupon be the duty of such superintendent to deliver such affidavit 
promptly to the attorney for such county or city board of education. All notices 
with respect to tort claims against any such county or city board of education 
shall be given to the superintendent of schools of the county or city administra- 
tive unit of which such board is the governing board. 
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(b) The Attorney General shall not be charged with any duty with reference 
to tort claims against such county or city board of education, but it shall be the 
duty of the attorney of such board to perform for such board with reference to 
such claims all duties which the Attorney General is required by this article to 
perform in respect to tort claims against the State Board of Education. 

(c) In the event that the Industrial Commission shall make any award of dam- 
ages against any county or city board of education pursuant to this section, 
such county or city board shall draw a requisition upon the State Board of Edu- 
cation for the amount required to pay such award. The State Board of Edu- 
cation shall honor such requisition to the extent that it shall then have in its 
hands, or subject to its control, available funds which have been or shall there- 
after be appropriated by the General Assembly for the support of the nine months 
school term. It shall be the duty of the county or city board of education to ap- 
ply all funds received by it from the State Board of Education pursuant to such 
requisition to the payment of such award. Neither the county or city board of 
education, the county or city administrative unit, nor the tax levying authorities 
for the county or city administrative unit shall be liable for the payment of any 
award made pursuant to the provisions of this section in excess of the amount 
paid upon such requisition by the State Board of Education. 


(d) Neither the State Board of Education nor any other department, institu- 
tion or agency of the State shall be liable for the payment of any tort claim aris- 
ing out of the operation of any public school bus, or for the payment of any 


award made pursuant to the provisions of this article on account of any such 
claimem 1955;°c.4 12839) 


ARTICLE OZ: 
Payroll Savings Plan for State Employees. 


§ 143-301. Authority of Governor.—The Governor may, with the ap- 
proval of the Council of State, authorize any or all of the departments, institu- 
tions, and agencies of the State to establish a voluntary payroll deduction plan 
for the purchase of United States savings bonds by State employees, and to set 
up the necessary machinery for carrying out the purposes of this article. (1951, 
CxplO20s6eel 7) 


§ 143-302. Expenses.—Funds may be allotted out of the contingency 
and emergency appropriation to defray the necessary expenses incurred by de- 
partments, institutions and agencies financed out of the general fund of the 
State, and departments, institutions and agencies financed out of special funds 
or entirely from receipts shall defray the necessary expenses incurred without 
expense to the general fund oilthe State-w Gloire. 31020. 55.02.) 


§ 143-303. Agreements of employees with heads of departments, 
etc.—Any of the employees of the State of North Carolina may voluntarily en- 
ter into written agreement with heads of the department or institution or agency 
where employed, which has adopted the payroll savings plan, to authorize deduc- 
tions from his or her salary of certain designated sums to be invested in United 


States savings bonds of the kind and type specified in such agreement. (1951, c. 
1020) ‘sar4) 


§ 143-304. Salary deductions and purchase of bonds authorized. 
—Upon the execution of such agreement by any State employee with the State 
department, institution or agency where employed, the department, institution or 
agency is authorized and empowered to deduct the sum specified in said agree- 
ment from the weekly or monthly salary of such employee, and to show deduc- 
tion on all pay rolls similar to withholding tax, retirement, insurance, hospitali- 
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zation, etc. Such sums shall be held until sufficient moneys have accumulated to 
the credit of each individual sufficient to purchase a bond, and such sum shall be 
invested in United States savings bonds, for and on behalf of such employee, 
and the bonds shall be delivered to the employee as soon as practical. Provided 
that no coercion of any sort shall be exercised to require any person to partici- 
pare. (19515¢01020; 3.4.) 


143-305. Cancellation of agreements.—Such agreement may be can- 
celled by the employee executing the same upon giving written notice to the 
head of the department, institution or agency where employed not later than the 
15th day of the month in which he or she desires such agreement to be terminated, 
and the head of the department, institution or agency may cancel any agreement, 
herein provided for, upon giving ten days’ written notice to the affected em- 
ployee. Upon the termination of the agreement the head of the department, 
institution or agency is hereby authorized to refund any amount of money held 
for the employee. (1951, c. 1020, s. 5.) 


ARTICLE 33. 
Judicial Review of Decisions of Certain Administrative Agencies. 


§ 143-306. Definitions.—As used in this article the terms 

(1) “Administrative agency” or “agency” shall mean any State officer, com- 
mittee, authority, board, bureau, commission, or department author- 
ized by law to make administrative decisions, except those agencies 
in the legislative or judicial branches of government, and except those 
whose procedures are governed by chapter 150 of the General Stat- 
utes, or whose administrative decisions are made subject to judicial 
review under some other statute or statutes containing adequate pro- 
cedural provisions therefor. 

(2) “Administrative decision” or “decision” shall mean any decision, or- 
der, or determination rendered by an administrative agency in a pro- 
ceeding in which the legal rights, duties, or privileges of specific 
parties are required by law or constitutional right to be determined 
after an opportunity for agency hearing. (1953, c. 1094, s. 1.) 

Editor’s Note—For comment on this Applied in Boyd v. Allen, 246 N. C. 150, 
article, see 31 N. C. Law Rev. 378, 382. Or iS, 1B, (al) BOL GH). 


§ 143-307. Right to judicial review.—Any person who is aggrieved by 
a final administrative decision, and who has exhausted all administrative reme- 
dies made available to him by statute or agency rule, is entitled to judicial review 
of such decision under this article, unless adequate procedure for judicial review 
is provided by some other statute, in which case the review shall be under such 
other statute. Nothing in this chapter shall prevent any person from invoking 
any judicial remedy available to him under the law to test the validity of any ad- 
ministrative action not made reviewable under this article. (1953, c. 1094, s. 2.) 


§ 143-308. Right to judicial intervention when agency unreason- 
ably delays decision.—Unreasonable delay on the part of any agency in reach- 
ing a final administrative decision shall be justification for any person whose 
rights, duties, or privileges are adversely affected by such delay to seek a court 
order compelling action by the agency. (1953, c. 1094, s. 3.) 


§ 143-309. Manner of seeking review; time for filing petition; 
waiver.—In order to obtain judicial review of an administrative decision under 
this chapter the person seeking review must file a petition in the Superior Court 
of Wake County; except that where the original determination in the matter 
was made by a county agency or county board and appealed to the State Board, 
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the petition may be filed in the superior court of the county where the petitioner 
resides. Such petition may be filed at any time after final decision, but 
must be filed not later than thirty days after a written copy of the decision is 
served upon the person seeking the review by personal service or by registered 
mail, return receipt requested. Failure to file such petition within the time stated 
shall operate as a waiver of the right of such person to review under this chap- 
ter, except that for good cause shown, the judge of the superior court may issue 
an order permitting a review of the administrative decision under this chapter 
notwithstanding such waiver. (1953, c. 1094, s. 4.) 
Applied in Boyd v. Allen, 246 N. C. 150, 
97 S. E. (2d) 864 (1957). 


§ 148-310. Contents of petition; copies served on all parties.—The 
petition shall explicitly state what exceptions are taken to the decision or pro- 
cedure of the agency and what relief the petitioner seeks. Within ten days after 
the petition is filed with the court, the person seeking the review shall serve copies 
of the petition by registered mail, return receipt requested, upon the agency 
which rendered the decision, and upon all who were parties of record to the 
agency proceedings. Names and addresses of such parties shall be furnished to 
the petitioner by the agency upon request. Any party to the agency proceeding 
may become a party to the review proceedings by notifying the court within ten 
days after receipt of the copy of the petition. (1953, c. 1094, s. 5.) 


§ 143-311. Record filed by agency with clerk of superior court; 
contents of record; costs.—Within thirty days after receipt of the copy of 
the petition for review, or within such additional time as the court may allow, 
the agency shall transmit to the reviewing court the original or a certified copy 
of the entire record of the proceedings under review. With the permission of 
the court, the record may be shortened by stipulation of all parties to the review 
proceedings. Any party unreasonably refusing to stipulate to limit the record 
may be taxed by the court for such additional costs as may be occasioned by the 
refusal. The court may require or permit subsequent corrections or additions 
to the record when deemed desirable. (1953, c. 1094, s. 6.) 


§ 143-312. Stay of board order.—At any time before or during the re- 
view proceeding the aggrieved person may apply to the reviewing court for an 
order staying the operation of the administrative decision pending the outcome 
of the review. The court may grant or deny the stay in its discretion upon such 
terms as it deems proper. (1953, c. 1094, s. 7.) 


§ 143-313. Procedure for taking newly discovered evidence. — At 
any time after petition for review has been filed, application may be made to the 
reviewing court for leave to present additional evidence. If the court is satisfied 
that the evidence is material to the issues, that it is not merely cumulative, and 
that it could not reasonably have been presented at the hearing before the agency, 
the court may remand the case to the agency where additional evidence shall be 
heard. The agency may then affirm or modify its findings of fact and its deci- 
sion, and shall file with the reviewing court as a part of the record the additional 
evidence, together with the affirmation, or any modifications, of its findings or 
decision. (1953, c. 1094, s. 8.) 


§ 143-314. Review by court without jury on the record.—The review 
of administrative decisions under this chapter shall be conducted by the court 
without a jury. The court shall hear oral arguments and receive written briefs, 
but shall take no evidence not offered at the hearing; except that in cases of al- 
leged irregularities in procedure before the agency, not shown in the record, testi- 
mony thereon may be taken by the court; and except that where no record was 
made of the administrative proceeding or the record is inadequate, the judge in 
his discretion may hear the matter de novo. (1953, c. 1094, s. 9.) 
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§ 143-315. Scope of review; power of court in disposing of case.— 
The court may affirm the decision of the agency or remand the case for further 
proceedings; or it may reverse or modify the decision if the substantial rights 
of the petitioners may have been prejudiced because the administrative findings, 
inferences, conclusions, or decisions are: 


(1) In violation of constitutional provisions; or 

(2) In excess of the statutory authority or jurisdiction of the agency; or 

(3) Made upon unlawful procedure; or 

(4) Affected by other error of law; or 

(5) Unsupported by competent, material, and substantial evidence in view 

of the entire record as submitted; or 
(6) Arbitrary or capricious. 
If the court reverses or modifies the decision of the agency, the judge shall set 

out in writing, which writing shall become a part of the record, the reasons for 
such reversal or modification. (1953, c. 1094, s. 10.) 


§ 143-316. Appeal to Supreme Court; obtaining stay of court’s de- 
cision.—Any party to the review proceedings, including the agency, may appeal 
to the Supreme Court from the final judgment of the superior court under rules 
of procedure applicable in other civil cases. The appealing party may apply to 
the superior court for a stay of its final determination, or a stay of the adminis- 
trative decision, whichever shall be appropriate, pending the outcome of the ap- 
peal to the Supreme Court. (1953, c. 1094, s. 11.) 


ARTICLE 34. 


Board of Water Commissioners; Water Conservation and Education; 
Emergency Allocations. 


§ 148-317. Declaration of policy.—It is hereby declared that the gen- 
eral welfare requires that the water resources of the State be put to beneficial 
use to the fullest extent of which they are capable, and that the waste or unrea- 
sonable use or unreasonable method of use of water be prevented, and that the 
conservation of such water be exercised with the view to the reasonable and 
beneficial use thereof in the public interest. (1955, c. 857, s. 1.) 


§ 143-318. Purpose of article.—The purpose of this article is to pro- 
vide a State agency to study the State’s water resources; to advise the Governor 
as to how the State’s present water research activities might be coordinated; 
to devise plans and prepare and submit to the Governor and the General Assem- 
bly recommendations as to the laws, policies and administrative organization 
necessary for a more profitable use of the water resources of the State, and for 
improvements in the methods of conserving and using those resources. It is a 
further purpose of this article to empower the State agency created by G. S. 
143-320, during periods of water emergency as found to exist pursuant to the 
provisions of this article, to take steps to meet the emergency to the end that the 
harmful effects of the emergency shall be reasonably minimized. (1955, c. 857, 
Sele fe Cus Dous. 1.) 

Editor’s Note. — The 1957 amendment 
rewrote this section. 


§ 143-319. Definitions.——When used in this article the following words 
shall have the following respective meanings: 

(1) “Person” shall mean any and all persons, including individuals, firms, 
partnerships, associations, public or private institutions, municipali- 
ties or political subdivisions, governmental agencies, or private or 
public corporations organized or existing under the laws of this 
State or any other state or country. 
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(2) “Board,” as the term is used in this article, shall mean the Board of 
Water Commissioners of North Carolina. (1955, c. 857, s. 3.) 


§ 143-320. Article to be administered by Board of Water Commis- 
sioners; composition of Board.—For the administration of this article, there 
is hereby created a Board of Water Commissioners of the State of North Caro- 
lina to consist of seven members to be appointed by the Governor, at least one 
of whom shall represent the interests of agriculture, at least one of whom shall 
represent the interests of the electric power industry, at least one of whom shall 
represent the interest of other industry, and at least one of whom shall represent 
the interests of municipalities. Of the members of the Board initially appointed 
by the Governor, two shall serve for terms of two years each, two shall serve 
for terms of four years each, and three shall serve for terms of six years each. 
Thereafter, all appointments shall be for terms of six years. The Governor 
shall designate a chairman from among the membership of the Board and shall, 
by appointment, fill all vacancies occurring by reason of death, resignation or 
other cause. 

The following persons shall serve as members of an Advisory Committee which 
shall act in an advisory capacity to the Board: The Commissioner of Agriculture, 
the Director of the Agricultural Extension Service, the Director of the Depart- 
ment of Conservation and Development, the State Soil Conservationist, the 
Secretary of the State Board of Health, the Director of the State Recreation 
Commission, the Executive Secretary of the Stream Sanitation Committee, and 
the Executive Director of the Wildlife Resources Commission. The Governor 
shall appoint as members of the Advisory Committee three members of the House 
of Representatives and two members of the Senate of the General Assembly, 
one member of the Advisory Committee who shall represent industry, one mem- 
ber who shall represent the electric power industry and one member who shall 
represent municipalities. The members of the Advisory Committee so appointed 
by the Governor shall serve for terms of two years beginning July 1, 1955. 

The Governor shall designate a chairman among the membership of the Ad- 
visory Committee and shall, by appointment, fill all vacancies occurring by rea- 
son of death, resignation or otherwise. The Advisory Committee shall meet upon 
the call of the chairman of the Board or the chairman of the Advisory Committee 
and shall consider such matters as are brought to its attention. The members 
of the Advisory Committee shall, during the performance of their duties, re- 
ceive regular State travel expenses. (1955, c. 857, s. 4.) 


§ 143-321. Compensation of Board members.—Each member of the 
Board, while in the performance of the duties for which appointed, shall receive 
for his services ten dollars ($10.00) per day and regular State travel expenses. 


(1955, c. 857, s. 5.) 


§ 143-322. Organization of Board.—The Governor shall call an organi- 
zational meeting of the Board within thirty days after appointment of the mem- 
bers. At such first meeting and annually thereafter, the Board shall elect one 
of its members to serve as secretary. (1955, c. 857, s. 6.) 


§ 143-323. Ordinary powers and duties of the Board. — Except as 
otherwise specified in this article, the powers and duties of the Board shall be 
as follows: 

(1) The Board shall carry out a program of planning and education con- 
cerning the most beneficial long-range conservation and use of the 
water resources of the State. 

(2) The Board shall advise the Governor as to how the State’s present 
water research activities might be coordinated. 

(3) The Board, based on information available, shall notify any munic- 
ipality or other governmental unit of potential water shortages or 
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emergencies foreseen by the Board affecting the water supply of such 
municipality or unit together with the Board’s recommendations for 
restricting and conserving the use of water or increasing the water 
supply by or in such municipality or unit. Failure reasonably to 
follow such recommendations shall make such municipality or other 
governmental unit ineligible to receive any emergency diversion of 
waters authorized by § 143-325. 

(4) The Board is authorized, subject to the State Personnel Act and the 
Executive Budget Act, to employ a full-time executive secretary and 
such other personnel as may be necessary to carry out the purposes 
of this article. 

(5) The executive secretary shall serve as administrative officer of the 
Board and shall exercise such administrative powers as are delegated 
to him by the Board. He shall serve at the pleasure of the Board. 

(6) The Board is authorized to call upon the Attorney General for such 
legal advice as is necessary to the functioning of the Board. 

(7) Recognizing the complexity and difficulties attendant upon the recom- 
mendation to the General Assembly of fair and beneficial legislation 
affecting the use and conservation of water, the Board shall solicit 
from the various water interests of the State their suggestions there- 
on. 

(8) The Board may hold public hearings for the purpose of obtaining evi- 
dence and information and permitting discussion relative to water re- 
sources legislation and shall have the power to subpoena witnesses 
therefor. 

(9) All recommendations for proposed legislation made by the Board shall 
be available to the public. 

(10) The Board shall file with the Governor and the General Assembly a 
biennial report in which its activities for the preceding two years 
shall be summarized and which shall contain recommendations for 
improvement in methods of conserving and using the State’s water 
resources, and recommendations as to the laws, policies and adminis- 
trative organization necessary for a more profitable use of those re- 
sources. 

(11) The Board shall adopt such rules and regulations as may be necessary 
to carry out the purposes of this article. 

(12) Any member of the Board or any person authorized by it, shall have 
the right to enter upon any private or public lands or waters for the 
purpose of making investigations and studies reasonably necessary in 
the gathering of facts concerning streams and watersheds, subject to 
responsibility for any damage done to property entered. (1955, c. 
Gn7gns 0/169 1957 ie Sosa) 

Editor’s Note. — The 1957 amendment and added the part of subdivision (10) be- 
deleted the word “research” formerly ap- ginning with the words “and recommen- 
pearing after “planning” in line one of dations.” 
subdivision (1), rewrote subdivision (2) 


§ 143-324. Declaration of water emergency. — Upon the request of 
the governing body of a county, city or town the Board shall conduct an in- 
vestigation to determine whether the needs of human consumption, necessary 
sanitation and public safety require emergency action under § 143-325. Upon 
making such determination, the Board shall conduct a public hearing on the 
question of the source of relief water after three days’ written notice of such hear- 
ing has been given to any persons having the right to the immediate use of water 
at the point from which such water is proposed to be diverted. After determin- 
ing the source of such relief water the Board shall then notify the Governor and 
he shall have the authority to declare a water emergency in an area including 
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said county, city or town and the source or sources of water available for the 
relief hereinafter provided; provided, however, that no emergency period shall 
exceed thirty days but the Governor may declare any number of successive emer- 
gencies upon request of the Board. (1955, c. 857, s. 8.) 


§ 143-325. Water emergency powers and duties of the Board. — 
Whenever, pursuant to this article, the Governor has declared the existence of a 
water emergency within a particular area of the State, the Board shall have the 
following duties and powers to be exercised only within said area and only dur- 
ing such time as the Governor has, pursuant to this article, designated as the 
period of emergency: 

(1) To authorize any county, city or town in which an emergency has been 
declared to divert water in the emergency area sufficient to take care 
of the needs of human consumption, necessary sanitation and public 
safety. Provided, however, there shall be no diversion of waters 
from any stream or body of water pursuant to this article unless the 
person controlling the water or sewerage system into which such 
waters are diverted shall first have limited and restricted the use of 
water in such water or sewerage system to human consumption, nec- 
essary Sanitation and public safety and shall have effectively en- 
forced such restrictions. Diversion of waters shall cease upon the 
termination of the water emergency or upon the finding of the Board 
that the person controlling the water or sewerage system using di- 
verted waters has failed to enforce effectively the restrictions on use 
to human consumption and necessary sanitation and public safety. 

In the event waters are diverted pursuant to this article, there shall 
be no diversion to the same person in any subsequent year unless the 
Board finds as fact from evidence presented that the person control- 
ling the water or sewerage system has made reasonable plans and 
acted with due diligence pursuant thereto to eliminate future emer- 
gencies by adequately enlarging such person’s own water supply. 

(2) To make such reasonable rules and regulations governing the conser- 
vation and use of diverted waters within the emergency area as shall 
be necessary for the health and safety of the persons who reside with- 
in the emergency area; and the violation of such rules and regula- 
tions during the period of the emergency shall constitute a misde- 
meanor punishable by a fine of not more than one thousand dollars 
($1,000) or imprisonment for not more than one year or both with- 
in the discretion of the court; Provided, however, that before such 
rules and regulations shall become effective, they shall be published 
in not less than two consecutive issues of not less than one news- 
pape: generally circulated in the emergency area. (1955, c. 857, s. 

-) 


§ 143-326. Temporary rights of way.—When any diversion of waters 
is ordered by the Board pursuant to § 143-325, the person controlling the water 
or sewerage system into which such waters are diverted is hereby empowered 
to lay necessary temporary water lines for the period of such emergency across, 
under or above any and all properties to connect the emergency water supply 
to an intake of said water or sewerage system. The route of such water lines 
shall be prescribed by the Board. (1955, c. 857, s. 10.) 


§ 143-327. Compensation for water allocated during water emer- 
gency and temporary rights of way.—Whenever the Board, pursuant to § 
143-325 (1) has ordered any diversion of waters, the person controlling the 
waters or sewerage system into which such waters are diverted shall be liable 
to all persons suffering any loss or damage caused by or resulting from the diver- 
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sion of such waters or caused by or resulting from the laying of temporary water 
lines to effectuate such diversion. The Board, before ordering such diversion, 
shall require that the person against whom liability attaches hereunder to post 
bond with a surety approved by the Board in an amount determined by the Board 
and conditioned upon the payment of such loss or damage. (1955, c. 857, s. 11.) 


§ 1438-328. Cooperation of State agencies and officials.—The Gov- 
ernor may direct the cooperation and assistance of all State agencies and officials 
for the purpose of enforcing and carrying out the intent, purpose and policies 
of this article and the rules and regulations made by the Board pursuant to this 
icicle. (LOSae.So/ sez.) 


ARTICLE 35. 
Youth Service Commission. 


§ 143-329. Appointment by Governor; duration. — The Governor of 
North Carolina is hereby authorized to appoint a commission of five members 
to be known as the Governor’s Youth Service Commission. This Commission, 
when appointed, shall continue until June 30, 1957. (1955, c. 904, s. 1.) 


§ 143-330. Purposes, powers and duties. — The purposes, powers and 
duties of the Commission are as follows: 

(1) The Commission shall advise the Governor on all matters pertaining to 
the prevention, correction and control of juvenile delinquency. 

(2) The Commission, no later than July 1, 1956, shall make recommenda- 
tions to the Governor of North Carolina as to necessary legislation 
for the prevention and control of juvenile delinquency, and the super- 
vision, training, care, correction and treatment of juvenile delin- 
quents. 

(3) The Commission shall establish standards for juvenile court judges and 
shall transmit these recommended standards to the several boards of 
county commissioners and municipal governing boards in the State, 
who shall be guided by these standards. 

(4) The Commission shall be available to consult with the officials of 
counties and cities for the purpose of encouraging regional detention 
homes, juvenile courts and other facilities for the treatment of ju- 
venile delinquency. 

(5) The Commission shall cooperate with all agencies with programs de- 
signed to curb, control and correct juvenile delinquency and help pro- 
mote coordination of said programs. 

(6) The Commission shall encourage the development of programs within 
counties and cities by local agencies, governments, organizations, 
groups, and individuals, designed to curb, control and correct juve- 
nile delinquency. (1955, c. 904, s. 2.) 


§ 143-331. Chairman.—The chairman of the Commission shall be desig- 
nated by the Governor. (1955, c. 904, s. 3.) 


§ 143-332. Per diem and travel allowance. — The members of the 
Commission shall receive the payment necessary per diem and travel allowance 
as is prescribed by law for the officers and employees of the State. (1955, c. 904, 
s. 4.) 


§ 143-333. Funds to pay necessary expenses. — The Governor, with 
the approval of the Council of State, is authorized to allocate funds from the 
contingency and emergency fund to pay necessary expenses in carrying out the 
purposes of this article. (1955, c. 904, s. 5.) 
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ARTICLE 36. 
Department of Administration. 


§ 143-334. Short title.—This article may be cited as the Department of 
Administration Act. (1957, c. 269, s. 1.) 


§ 143-335. Department of Administration created.—There is hereby 
created the Department of Administration. (1957, c. 269, s. 1.) 


§ 143-336. Definitions.—As used in this article: 

“Agency” includes every agency, institution, board, commission, bureau, 
council, department, division, officer, and employee of the State, but does not in- 
clude counties, municipal corporations, political subdivisions, county and city 
boards of education, and other local public bodies. 

“Department” means the Department of Administration, unless the context 
otherwise requires. 

‘Director’ means the Director of Administration, unless the context other- 
wise requires. 

“Division” means a division of the Department of Administration, unless the 
context otherwise requires. 

“State buildings’? mean all State buildings, utilities, and other property 
developments except railroads, highway structures, and bridge structures. 

But under no circumstances shall this article or any part thereof apply to the 
judicial or to the legislative branches of the State. (1957, c. 269, s. 1.) 


§ 143-337. Structure and organization of the Department. — (a) 
The Department of Administration is under the direction and control of the 
Director of Administration, who is responsible to the Governor for the admin- 
istration of the Department. 

(b) There shall be a Budget Division and a Purchase and Contract Division 
in the Department. The Director, with the approval of the Governor, may, if 
he deems it necessary or convenient for the efficient performance of the duties 
and functions of the Department, establish within the Department additional 
divisions, including but not limited to an Architecture and Engineering Division, 
a Property Control and Disposition Division, an Administrative Analysis Divi- 
sion, and a Long-Range Planning Division. The Director, with the approval of 
the Governor, may abolish any division within the Department except the Budget 
Division and the Purchase and Contract Division if he deems such action 
necessary or convenient for the efficient performance of the duties and functions 
of the Department, and reassign the duties and functions of the abolished divi- 
sion to any other division, officer or employee of the Department. 

(c) Each division is under the immediate supervision and control of a divi- 
sion head, who is responsible to the Director for the administration of his divi- 
SION mal 5/e6C 200 eomla) 


§ 143-338. Appointment and salary of Director and Acting Direc- 
tor.—(a) The Director of Administration is appointed by the Governor and 
serves at the pleasure of the Governor. 

(b) The salary of the Director is fixed by the Governor, with the approval 
of the Advisory Budget Commission. 

(c) The Governor may appoint an Acting Director to serve during the ab- 
sence or disability of the Director, or pending appointment to fill a vacancy in 
the office of Director, and may fix his salary, with the approval of the Advisory 
Budget Commission. (1957, c. 269, s. 1.) 


§ 143-339. Appointment and salary of division heads.—The head of 
each division of the Department is appointed by the Director, with the approval 
of the Governor, and is removable at the will of the Director, with the approval 
of the Governor. The head of each division is selected on the basis of his ex- 
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perience, training, competence, and other qualifications appropriate to the posi- 
tion to which he is appointed. The head of each division is paid a salary which 
is fixed by the Governor, with the approval of the Advisory Budget Commission. 


LOS Fale ZO9SSe,.1) 


§ 143-340. Powers and duties of Director.—The Director of Admin- 
istration has the following powers and duties: 

(1) To administer the Department of Administration. 

(2) With the approval of the Governor, to organize and reorganize the 
Department and its several divisions. 

(3) To assign and reassign the duties and functions of the Department to 
the several divisions, division heads, and other officers and employees 
of the Department, in such manner as he determines to be necessary 
or convenient to the efficient performance of those duties and func- 
tions. 

(4) To perform all duties, exercise all powers, and assume and discharge 
all responsibilities vested by law in the Department, except as other- 
wise expressly provided by statute. 

(5) To delegate to any division chief or to any other officer or employee 
of the Department any of the powers and duties given the Director 
or the Department by statute or by the rules, regulations, and pro- 
cedures established pursuant to this article. 

(6) To appoint, with the approval of the Governor, the head of each divi- 
sion of the Department; and to remove at will the head of any divi- 
sion, with the approval of the Governor. 

(7) To appoint all subordinate officers and employees of the Department, 
upon recommendation of the head of the division to which such officers 
or employees are to be assigned and in accordance with the State 
Personnel Act. 

(8) To transfer employees from one division of the Department to an- 
other, either temporarily or permanently, when he determines that 
such transfer is necessary to expedite the work of the Department as 
a whole. 

(9) To adopt, with the approval of the Governor, such reasonable rules, 
regulations, and procedures as he deems necessary or convenient 
concerning the organization, administration, and operation of the De- 
partment, and the conduct of its relations and business with other 
agencies of the State. 

(10) To require reports from any State agency at any time upon any mat- 
ters within the scope of the responsibilities of the Director or the 
Department. 

(11) To exercise all of the powers and perform all of the duties which were, 
at the time of the ratification of this article, given by statute to the 
former Assistant Director of the Budget or the former Director of 
Purchase and Contract. All statutory references to the ‘Assistant 
Director of the Budget” or the “Director of Purchase and Contract” 
shall be deemed to refer to the Director of Administration. 

(12) To enter the premises of any State agency; to inspect its property; 
and to examine its books, papers, documents, and all other agency 
records and copy any of them; and any State agency shall permit 
such entry, examination, and copying, and upon demand shall pro- 
duce without unnecessary delay all books, papers, documents, and 
other records in its office and furnish information respecting its 
records and other matters pertaining to that agency and related to 
the responsibilities of the Department. 

(13) To have legal custody of all books, papers, documents, and other rec- 
ords of the Department and its division. (1957, c. 269, s. 1.) 
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§ 143-341. Powers and duties of Department. — The Department of 
Administration has the following powers and duties: 
(1) Budget: 3 

a. To exercise those powers and perform those duties which are 
delegated or assigned to it by the Director of the Budget pur- 
suant to the Executive Budget Act. 

b. To exercise those powers and perform those duties which were, 
at the time of the ratification of this article, conferred by 
statute upon the former Budget Bureau. 

(2) Purchase and Contract: 

a. To exercise those powers and perform those duties which were, 
at the time of the ratification of this article, conferred by 
statute upon the former Division of Purchase and Contract. 

(3) Architecture and engineering: 

a. To examine and approve all plans and specifications for the 
construction or renovation of all State buildings, prior to the 
awarding of a contract for such work; and to examine and 
approve all changes in those plans and specifications made 
after the contract for such work has been awarded. 

b. To prepare preliminary studies and cost estimates and other- 
wise to assist all agencies in the preparation of requests for 
appropriations for the construction or renovation of all State 
buildings. 

c. To supervise the letting of all contracts for the construction or 
renovation of all State buildings. 

d. To supervise and inspect all work done and materials used in 
the construction or renovation of all State buildings; and no 
such work may be accepted by the State or by any State 
agency until it has been approved by the Department. 

(4) Real property control: 

a. To prepare and keep current a complete and accurate inventory 
of all land owned or leased by the State or by any State 
agency. This inventory shall show the location, acreage, 
metes and bounds description, source of title, condition, cur- 
rent value, and current use of all land (including swamp lands 
or marsh lands) owned by the State or by any State agency, 
and the agency to which each tract is currently allocated. 
Surveys shall be made where necessary to obtain information 
for the purposes of this inventory. Accurate plats or maps 
of all such land shall be prepared, or copies obtained where 
such maps or plats are available. 

b. To prepare and keep current a complete and accurate inventory 
of all buildings owned or leased (in whole or in part) by the 
State or by any State agency. This inventory shall show the 
location, amount of floor space, condition, floor plans, and cur- 
rent value of every building owned or leased by the State or 
by any State agency, and the agency to which each building, 
or space therein, is currently allocated. Floor plans of every 
such building shall be prepared or copies obtained where such 
floor plans are available, where needed for use in the alloca- 
tion of space therein. 

c. To obtain and deposit with the Secretary of State the originals 
of all deeds and other conveyances of real property to the State 
or to any State agency, copies of all leases wherein the State 
or any State agency is lessor or lessee, and certified copies of 
wills, judgments, and other instruments whereby the State or 
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any State agency has acquired title to real property. Where 
an original of a deed, lease, or other instrument cannot be 
found, but has been recorded in the registry of office of the 
clerk of superior court of any county, a certified copy of such 
deed, conveyance, or instrument shall be obtained and de- 
posited with the Secretary of State. 


d. To acquire, whether by purchase, exercise of the power of 


eminent domain, lease, or rental, all land, buildings, and space 
in buildings for all State agencies, subject to the approval of 
the Governor and Council of State in each instance. The 
Governor and Council of State may by resolution delegate to 
any State agency the duty of approving such classes of lease 
or rental transactions as the Governor and Council of State 
may deem advisable to delegate. Any contract entered into 
or any proceeding instituted without the approval of the Gover- 
nor and Council of State or, with respect to leases and rentals 
the agency designated by them to approve leases and rentals, 
is voidable in the discretion of the Governor and Council of 
State. 


e. To make all sales of real property (including marsh lands or 


swamp lands) owned by the State or by any State agency, 
with the approval of the Governor and Council of State in 
each instance. All conveyances by the State shall be executed 
in accordance with the provisions of G. S. §$ 143-147 through 
143-150. Any conveyance of land made, or contract to con- 
vey land entered into, without the approval of the Governor 
and Council of State is avoidable in the discretion of the Gov- 
ernor and Council of State. The proceeds of all sales of 
swamp lands or marsh lands shall be dealt with in the manner 
required by the Constitution and statutes. 


f. With the approval of the Governor and Council of State, to make 


all leases and rentals of land or buildings owned by the State 
or by any State agency, and to sublease land or buildings 
leased by the State or by any State agency from another owner, 
where such land or building owned or leased by the State or 
by any State agency is not needed for current use. The Gover- 
nor and Council of State may by resolution delegate to any 
State agency the duty of approving such classes of lease or 
rental transactions as the Governor and Council of State may 
deem advisable to delegate. Any lease or rental agreement 
entered into without the approval of the Governor and Council 
of State or of the agency designated by them is voidable in the 
discretion of the Governor and Council of State. 


g. To allocate and reallocate land, buildings, and space in build- 


ings to the several State agencies, in accordance with rules 
adopted by the Governor with the approval of the Council of 
State. 


h. To require any State agency to make reports regarding the land 


and buildings owned by it or allocated to it at such times and 
in such form as the Department may deem necessary. 


i. To determine whether all deeds, judgments, and other instru- 


ments whereby title to real estate has been or may be acquired 
by the State or by any State agency have been properly re- 
corded in the county wherein the real property is situated, and 
to make or cause to be made proper recordation of such in- 
struments. 
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j. To call upon the Attorney General for advice and assistance in 
the performance of any of the foregoing duties. 

k. None of the provisions of this subsection apply to highway or 
railroad rights-of-way or other interests or estates in land 
held for the same or similar purposes, or to the acquisition or 
disposition of such rights-of-way, interests, or estates in land. 

(5) Administrative analysis: 

a. To study the organization, methods, and procedures of all State 
agencies, to formulate plans for improvements in the organiza- 
tion, methods, and procedures of any agency studied, and to 
advise and assist any agency studied in effecting improve- 
ments in its organization, methods, and procedures. 

b. To report to the Governor its findings and recommendations 
concerning improvements in the organization, methods, and 
procedures of any State agency, when such improvements 
cannot be effected by the cooperative efforts of the Depart- 
ment and the agency concerned. 

c. To submit to the Governor for transmittal to the General As- 
sembly recommended legislation where such legislation is 
necessary to effect improvements in the organization, methods, 
and procedures of any State agency. 

(6) Long-range planning: 

a. To assist the Director of the Budget in reviewing the capital 
improvements needs, plans, and requests of all State agencies, 
and in preparing a coordinated biennial capital improvements 
budget and longer range capital improvements programs. 

b. In cooperation with State agencies and other appropriate pub- 
lic or private agencies, to collect, analyze, and keep up to date 
comprehensive information regarding basic matters such as 
population trends, industrial and agricultural developments, in- 
come, urbanization, natural resources, and other matters af- 
fecting the economy of the State. 

c. To make special studies of technological trends, industrial loca- 
tion, transportation, land use, and related matters, when re- 
quested by the Governor to do so, and to submit to the Gover- 
nor recommended courses of action for the maintenance of a 
sound economy. 

d. To assist operating agencies, upon their request, by providing 
assistance and basic information needed by such agencies in 
preparing their long and short range programs. (1957, c. 269, 
Scalk 


§ 143-342. Rules governing allocation of property and space.—The 
Governor, with the approval of the Council of State, shall adopt such reason- 
able rules, regulations, and procedures as he deems necessary concerning the 
allocation and reallocation by the Department of land, buildings, and space with- 
in buildings to and among the several State agencies. (1957, c. 269, s. 1.) 


§ 143-343. General Services Division.—If the Governor and Council 
of State at any time determine, pursuant to § 129-11, that the General Serv- 
ices Division should be made a part of the Department of Administration, the 
powers and duties given the Director of General Services by statute shall there- 
after be deemed a part of the statutory powers and duties of the Director of Ad- 
ministration, and the powers and duties given the General Services Division by 
statute shall thereafter be deemed a part of the statutory powers and duties 
of the Department of Administration. The head of the General Services Divi- 
sion shall thereafter be appointed and removed, and his salary shall be fixed, in 
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the same manner prescribed for other division heads. Upon the accomplish- 
ment of such transfer, the General Services Division shall thereafter be in all 
respects a part of the Department of Administration and subject to the supervi- 
sion and control of the Director of Administration. (1957, c. 269, s. 1.) 


§ 143-344. Transfer of functions, property, records, etc.—(a) All 
of the powers, duties, functions, records, property, supplies, equipment, person- 
nel, funds, credits, appropriations, quarterly allotments, and executory con- 
tracts of the Budget Bureau are hereby transferred to the Department of Ad- 
ministration, effective July 1, 1957. All statutory references to the “Budget 
Bureau” or the “Bureau of the Budget” shall be deemed to refer to the Depart- 
ment of Administration. 

(b) All of the powers, duties, functions, records, property, supplies, equip- 
ment, personnel, funds, credits, appropriations, quarterly allotments, and execu- 
tory contracts of the Division of Purchase and Contract are hereby transferred 
to the Department of Administration, effective July 1, 1957. All statutory 
references to the “Division of Purchase and Contract” or the ‘Purchase and 
Contract Division” shall be deemed to refer to the Department of Administration. 


(c) The transfers directed by subsections (a) and (b) above, shall be made 
under the supervision of the Governor, and he shall be the final arbiter of all 
differences or disputes arising incident to such transfers. 

(d) Insofar as practical the expenses necessary to carry out the provisions of 
this article shall, during the 1957-1959 biennium, be provided out of appropria- 
tions made to the presently existing agencies the functions of which will be 
transferred to the Department of Administration; and in the event additional 
funds as necessary to carry out the provisions of this article the Governor with 
the approval of the Council of State and the Advisory Budget Commission is 
hereby authorized to appropriate such additional necessary expenses from the 
Contingency and Emergency Fund. (1957, c. 269, s. 1.) 





§ 143-345. Saving clause.—No transfer of functions to the Department 
of Administration provided for in this article shall affect any action, suit, 
proceeding, prosecution, contract, lease, or other business transaction involving 
such a function which was initiated, undertaken, or entered into prior to or 
pending the time of the transfer, except that the Department shall be substituted 
for the agency from which the function was transferred, and so far as practicable 
the procedure provided for in this article shall be employed in completing or 
disposing of the matter. (1957, c. 269, s. 1.) 


ARTICLE 37. 
Salt Marsh Mosquito Advisory Commission. 


§ 143-346. Commission created; membership.—There is hereby cre- 
ated a commission to be known as “The Salt Marsh Mosquito Advisory Commis- 
sion” to be composed of six members, four of whom shall be appointed by the 
Governor, one of whom shall be appointed by the Director of the Department of 
Conservation and Development as a representative of that Department, and one 
of whom shall be appointed by the Director of the Wildlife Resources Commis- 
sion as a representative of that Department. The members appointed by the 
Director of the Department of Conservation and Development and the Director 
of the Wildlife Resources Commission shall serve ex officio as members of the 
Commission. All members shall serve at the pleasure of the appointing author- 
ity, and shall serve without pay. 


In order to make available to the State the benefit of the two years of study 
by the Salt Marsh Mosquito Study Commission created by chapter 1197, Ses- 
sion Laws of 1955, all members appointed by the Governor initially shall be 
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from the membership of that Study Commission. Vacancies may be filled by 
the appointing sauthority” (19557 cS1197 ss) -9195/7 cas lease le) 


§ 143-347. Commission to advise State Board of Health. — It shall 
be the duty of the Commission to advise the State Board of Health concerning 


all aspects of the salt marsh mosquito problem in North Carolina. (1955, c. 
LAO 7sr 2 OLR Ca ot MIS ach) 
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Chapter 144. 
State Flag, Motto and Colors. 


Sec. Sec. 
144-1. State flag. 144-4, Flags to be displayed at county 
144-2. State motto. courthouses. 
144-3. Flags to be displayed on public 144-5. Flags to conform to law. 
buildings and institutions. 144-6. State colors. 


§ 144-1. State flag.—The flag of North Carolina shall consist of a blue 
union, containing in the center thereof a white star with the letter “N” in gilt on 
the left and the letter “C” in gilt on the right of said star, the circle containing 
the same to be one-third the width of said union. The fly of the flag shall con- 
sist of two equally proportioned bars, the upper bar to be red, the lower bar to 
be white; the length of the bars horizontally shall be equal to the perpendicular 
length of the union, and the total length of the flag shall be one-third more than 
its width. Above the star in the center of the union there shall be a gilt scroll 
in semicircular form, containing in black letters this inscription: ‘May 20th, 
1775,” and below the star there shall be a similar scroll containing in black let- 
fefomthe sluschipHOl ma Apt nl etiel, 70.0 1 (PSGo, 20a Weysr ese DOLL; C...0; 
SEAR) 


§ 144-2. State motto.—The words “esse quam videri’ are hereby adopted 
as the motto of this State, and as such shall be engraved on the great seal of 
North Carolina and likewise at the foot of the coat-of-arms of the State as a part 
thereof. On the coat-of-arms, in addition to the motto, at the bottom, there shall 
be inscribed at the top the words, “May 20th, 1775.” (1893, c. 145; Rev., s. 
BOO eG aS. /050;) 


§ 144-3. Flags to be displayed on public buildings and institutions. 
—The board of trustees or managers of the several State institutions and public 
buildings shall provide a North Carolina flag, of such dimensions and material 
as they may deem best, and the same shall be displayed from a staff upon the 
top of each and every such building, at all times except during inclement weather, 
and upon the death of any State officer or any prominent citizen the flag shall be 
put at half-mast until the burial of such person has taken place. (1907, c. 838, 
Sel Ce SCR 


§ 144-4. Flags to be displayed at county courthouses.—The boards 
of county commissioners of the several counties in this State shall likewise au- 
thorize the procuring of a North Carolina flag, to be displayed either on a staff 
upon the top or draped behind the judge’s stand, in each and every courthouse in 
the State, and the State flag shall be displayed at each and every term of court 
held, and on such other public occasions as the commissioners may deem proper. 


(1907, c. 838, s. 3: C. S., s. 7538.) 


§ 144-5. Flags to conform to law.—No State flag shall be allowed in 
or over any building here mentioned unless such flag conforms to the description 
of the State flag contained in this chapter. (1907, c. 938, s. 4; C. S., s. 7539.) 


§ 144-6. State colors.—Red and blue, of shades as adopted and appearing 
in the North Carolina State flag and the American flag, shall be, and hereby are, 
declared to be the official State colors for the State of North Carolina. 

The use of such official State colors on ribbons attached to State documents 
with the great seal and/or seals of State departments is permissive and discre- 
tionary but not directory. (1945, c. 878.) 
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Chapter 145. 
State Flower and Bird. 


Sec. 
145-1. Dogwood adopted as official flower. 
145-2. Cardinal declared official State bird. 


§ 145-1. Dogwood adopted as official flower.—The Dogwood is here- 
by adopted as the official flower of the State of North Carolina. (1941, c. 289.) 


§ 145-2. Cardinal declared official State bird.—The Cardinal is here- 
by declared to be the official State bird of North Carolina. (1943, c. 595.) 
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146-1. 
146-2. 
146-3. 


146-4. 
146-5. 


146-6. 


146-7. 
146-8. 


146-9. 


146-10. 
146-11. 


146-12. 


146-13. 


146-14. 
146-15. 
146-16. 
146-17. 
146-18. 


146-19. 
146-20. 


146-21. 


146-22. 


146-23. 
146-24. 


146-25. 
146-26. 
146-27. 
146-28. 


CHAPTER 146. Stats LAnps 


Chapter 146. 


State Lands. 
SUBCHAPTER I. ENTRIES AND 


GRANTS. 


Article 1. 
Lands Subject to Grant. 


Vacant lands; exceptions. 

What swamp lands subject to 
grant. 

Department of Conservation and 
Development to locate land sub- 
ject to entry. 

Swamp lands defined. 

Investigating and locating marsh 
or swamp lands. 


Land covered by water, for 
wharves. 

Certain lakes not to be sold. 

Recreational use of State 
regulated. 


Fish breeding protected. 

Erection of piers, etc.; permits. 

Fishing license fees for nonresi- 
dents of counties in which State 
lakes are situated. 

State lakes of 50 acres or more 
prohibited from ever being sold. 

Void grants; not color of title. 


lakes 


Article 2. 
Entry-Taker. 


Election and term of office. 

Oath of office. 

Fees of entry-taker. 

Bond required. 

Office of entry-taker at 
house. 


court- 


Annual returns. 
Penalty for failure to make re- 
turns; how recovered. 


Warrants 
office. 


Register of deeds acts in case of 
vacancy. 


Article 3. 
Entries. 


issued by successor in 


Who entitled to make entries. 

Entries in writing, with descrip- 
tion of land. 

Duty of entry-taker. 

Protest filed; bonds required. 

Payment of price; lapse of entry. 

When entry lapses, subsequent en- 
try valid. 
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Sec. 
146-29. 


146-30. 


146-31. 
146-32. 
146-33. 


146-34. 
146-35. 
146-36. 


146-37. 
146-38. 
146-39. 
146-40. 
146-41. 


146-42. 
146-43. 


146-44, 
146-45. 
146-46. 


146-47. 
146-48. 
146-49. 
146-50. 


146-51. 


146-52. 
146-53. 
146-54, 


146-55. 


146-56. 
146-57. 


146-58. 
146-59. 
146-60. 


Lapsed entries not renewed within 
one year. 
Entry for benefit of entry-taker. 


Article 4. 
Surveys. 


Warrant for survey issued. 

Duplicate warrants. 

Surveys according to priority of 
entry. 

Chainbearers sworn. 

Survey made and plots prepared. 

Plots and warrants sent to Secre- 
tary of State. 

Special surveyor appointed, if no 
county surveyor. 

Special surveyor, when county sur- 
veyor interested. 

Record of surveys to be kept. 

Former surveys recorded. 

What record must show; received 
as evidence. 

Fees for recording. 

Penalty for failure to make rec- 
ord. 


Article 5. 


Grants. 

Price to be paid for land. 

Price paid State Treasurer. 

Grant issued on Auditor’s certifi- 
cate. 

Manner of issuing grant. 

Registration of grants. 

Grant issued in case of claimant’s 
death. 

When Secretary of State 
withhold grant. 

Cutting timber on land before ob- 
taining a grant. 

[Transferred. ] 

Card index system for grants. 

Grant of Moore’s Creek Battle- 
field authorized. 


Article 6. 
Correction of Grants. 


may 


Change of county line before grant 
issued or registered. 

Entries in wrong county. 

Errors in surveys of plots cor- 
rected. 

Resurvey of lands to correct grants. 

Lost seal replaced. 

Errors in grants corrected. 


CHAPTER 146. 


Sec. 

146-61. Irregular entries validated. 

146-62. Grant signed by deputy Secretary 
of State validated. 

146-63. Time for registering grants ex- 
tended. 

146-64. Time for registering grants and 
other instruments extended. 

146-65. Time for registering grants fur- 
ther extended. 

146-66. Time for registering grants or 


copies extended. 


146-66.1. Further extension of time for 
registering grants or copies. 


Article 7. 
Grants Vacated. 


146-67. 
146-68. 


Civil action to vacate grant. 
Judgment recorded in Secretary of 
State’s office. 


Action by State to vacate grants. 


Article 8. 
Phosphate Beds. 


Phosphate beds in navigable wa- 
ters entered. 

Grant obtained; term; royalty. 
Exclusive right to mine; bond for 
royalty. 
Navigation 
grantee. 
Fees for issuing grant for phos- 

phate beds. 
Failure to operate for two years 
vacates grant. 
Mining phosphate without grant. 
Mining phosphate rock in rivers. 


146-69. 


146-70. 


146-71. 
146-72. 


146-73. not obstructed by 


146-74. 


146-75. 


146-76. 
146-77. 


SUBCHAPTER II. LANDS CON- 
TROLLED BY STATE BOARD 
OF EDUCATION. 


Article 9. 
Swamp Lands Reclaimed. 


Power in State Board of Educa- 


tion. 


Expenditures limited. 

Purchase and exchange of land. 

Title vested in Board by written 
consent. 


Condemnation of lands. 
Private lands assessed for benefits. 


Regulations for surveying, reclaim- 
ing, and assessing. 


Engineer, surveyor, and other ser- 
vants employed. 


Agent’s duties. 
Agent may be removed. 


146-78. 


146-79. 
146-80. 
146-81. 


146-82. 
146-83. 
146-84. 


146-85. 


146-86. 
146-87. 


STATE LANDS 


Article 10. 
Lands Sold for Taxes. 
Sec. 
146-88. Title vested in State Board of Ed- 


ucation. 
146-89. Protection of 
sold for taxes. 


interest in lands 


Article 11. 
Controversies Concerning Lands. 


146-90. Title presumed in the Board; tax 
titles. 

146-91. Statute of limitations. 

146-92. Actions by Board; counsel; com- 
promise. 

146-93. Agreement with others to prose- 
Cults Or survey. 


Article 12. 
Sale of Lands. 


146-94. Sale of swamp lands. 

146-95. Reservation to the State. 

146-96. Forfeiture for failure to register 
deeds. 

146-97. Withdrawal of swamp lands from 
sale under certain conditions; 
lease or sale to Department 
of Conservation and Develop- 
ment. 

146-98. State Board of Education author- 
ized to transfer lands, Pender 
and Onslow counties, for de- 
velopment as game refuge. 

146-99. State Board of Education author- 
ized to convey or lease marsh 
and swamp lands to State De- 
partment of Conservation and 
Development. 

146-100. Conveyances to contain rever- 
sionary clause. 

146-101. Board to retain mineral, gas, oil 
and similar rights. 

146-102. Locating and mapping lands 
owned by State Board of Edu- 
cation. 


SUBCHAPTER Til ACQUISITION 
AND DISPOSITION OF REAL 
PROPERTY BY THE STATE 


Article 13. 
Acquisitions. 


146-103. All acquisitions to be made by 
Department of Administration. 
Agency must file statement of 
needs; Department must investi- 

gate. 

Procedure for purchase or con- 
demnation. 

Leases and rentals. 


Donations and devises to State. 


146-104. 


146-105. 


146-106. 
146-107. 
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Article 14. 
Dispositions. 

Sec. 

146-108. All sales, leases, and rentals to be 
made by Department of Admin- 
istration. 

146-109. Agency must file application with 
Department; Department must 
investigate. 
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§ 146-1 

Sec. 

146-110. Procedure for sale, lease, or rental. 

146-111. Transactions contrary to this sub- 
chapter voidable. 

146-112. Exceptions. 

146-113. Right of appeal to Governor and 
Council of State. 


SUBCHAPTER I. ENTRIES AND GRANTS. 


ARTICLE 1. 
Lands Subject to Grant. 
§ 146-1. Vacant lands; exceptions. — All vacant and unappropriated 


lands belonging to the State shall be subject to entry by any citizen thereof, in 


the manner hereinafter provided, except: 


(1) Lands covered by navigable waters. 

(2) Lands covered by the waters of any lake, or which, though now covered, 
may hereafter be gained therefrom by the recession, draining, or 
diminution of such waters, or have been so gained heretofore and 


not lawfully entered. 


(3) Marsh or swamp land, where the quantity of land in any one marsh 
or swamp exceeds two thousand acres, or where, if of less quantity, 
the same has been surveyed by the State, or by the State Board of 
Education, with a view to draining and reclaiming the same. (1854-5, 


Cheap Ree C. Cages: 
s. 7540.) 


Cross References.—As to definition of 
“swamp lands,” see § 146-4. As to lands 
covered by “navigable water,” see § 146-6 
and note. 

Editor’s Note.—Session Laws 1957, c. 
584, amending or adding §§ 113-29.1, 143- 
6, 148-145.1, 148-145.2, 143-146, 143-147, 
146-103 through 146-113 and 147-39, pro- 
vides in section 9 that “nothing in this 
act shall be construed as repealing in any 
manner G. S. 146-1.” 

History of Section—See Swan Island 
Club v. White, 114 F. Supp. 95 (1953). 

Effect of Grant. — Lands once granted 
by the State to individual citizens do not 
become “vacant lands” within the meaning 
of the statute, where the State subse- 
quently acquires title to them but aban- 
dons the actual use to which they were 
put. State v. Bevers, 86 N. C. 588 (1882). 

Swamp lands, within the meaning of 
this section are those too wet for cultiva- 
tion except by drainage. Beer v. White- 
ville Lumber Co., 170 N. C. 337, 86 S. E. 
1024 (1915). 

Swamp lands of two creeks may be sep- 
arate and not subject to the same applica- 
tion of this section though it appears that 
sometimes during freshets and high water 
these are all covered with one sheet of 


683 


PerCodewscs 2751): Rev., <s: 


1693-2 Canoe 


water. Beer v. Whiteville Lumber Co., 170 
N. C.337, 86 6. E. 1024. (1915). 


A tract of land within the area of swamp 
lands coming within the meaning of this 
section need not necessarily be free from 
knolls or higher and drier places. State 
Board v. Roanoke Ri Co., 158 N. C. 313, 
iS OMe oo 4e912): 

Tidelands.—The fact that tidelands con- 
veyed by the State Board of Education are 
thereafter filled in and reclaimed by the 
purchaser does not divest the title of the 
purchaser, since the conveyance is of the 
fee and not an easement in the lands. Home 
Real Estate Loan, etc., Co. v. Parmele, 214 
N.C. 63, 197 S. EH. 714 (1938). 


Watercourses Navigable in Fact Are 
Navigable in Law. — The present North 
Carolina law as to navigable waters is that 
all watercourses are regarded as navigable 
in law that are navigable in fact. Swan 
Island Club v. White, 114 F. Supp. 95 
(1953). 

Grant of Land under Navigable Waters 
Void in Absence of Specific Authority.— 
In the absence of specific authority from 
the legislature, the State at no time had 
the power to grant land under navigable 
waters and all of such grants are void. 


§ 146-2 


Swan Island Club v. White, 114 F. Supp. 
95 (1953). 

Grant Impeding Navigation.—In respect 
to navigable waters the State has no right 
to grant or convey the land under such 
waters for any purpose which will destroy 
or materially impede the use of such wa- 
ters for navigation. Home Real Estate 
Loan, etc., Co. v. Parmele, 214 N. C., 63, 
1970S) Bl ti4) (1938). 

Governor Not Authorized to Agree to 
Boundary Line Over Land under Navi- 
gable Waters. — The Governor of North 
Carolina was without authority in 1927 to 
agree as to a private owner’s boundary 
line over lands under navigable waters, as 
this section at the time prohibited the 
grant of or entry upon such lands. Swan 
Island Club v. White, 114 F. Supp. 95 
(1953). 

Decrees in Torrens Proceeding Ad- 
judging Ownership in Land under Navi- 
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gable Water. — Insofar as a decree in a 
Torrens proceeding adjudged the plaintiff 
the owner in fee of shoal lands under 
navigable water, it transcended the power 
of the court under the law, and, therefore, 
is open to collateral attack. Swan Island 
Club v. White, 114 F. Supp. 95 (1953). 

Grants to Land Not Subject to Entry.— 
An entry made to swamp land when the 
body contains more than 2,000 acres is void, 
and a grant under such entry is void. State 
Board v. Roanoke Ro Co., 158 N. Go 33: 
73 S. E. 994 (1912). See Home Real Es- 
tate oan, etc., Co.v. Parmele; 214 -NaG@s 
BR, iy Sy. [Be Walz) (CUBS) 

Applied in Davis v. Morgan, 228 N. C. 
78, 44S. E. (2d) 593 (1947). 

Quoted in part in Resort Development 
Co. v. Parmele, 235 N. Gy 689,715 saeue 
(2d) 474 (1952). 

Cited in Parmele v. Eaton, 240 N. C. 539, 
83 S. E. (2d) 93 (1954). 


§ 146-2. What swamp lands subject to grant.—Marsh or swamp lands, 
lying in a swamp where the quantity of land.does not in the whole swamp or 
marsh exceed two thousand acres, and which has not been surveyed by the State 
or State Board of Education, and marsh or swamp lands, unsurveyed as afore- 
said, not exceeding fifty acres in one body, though lying within a marsh or swamp 
of a greater number of acres than two thousand, may be entered, when the same 
shall be situated altogether between the lines of tracts heretofore granted. 
(1854-5, ch 21 =) R.. Gc. 42, s le Code; s, 2751 cahey,, 94,1694 Cys a4 


§ 146-3. Department of Conservation and Development to locate 
land subject to entry.—The State Department of Conservation and Develop- 
ment is hereby directed to investigate and locate all vacant and unappropriated 
lands now subject to entry and grant as described in $$ 146-1 and 146-2, and 
determine what parcels of land among them seem suitable for State parks, State 
forests, State game refuges or shooting grounds, and report at once the result 
of their investigation to the Governor of the State, together with their findings 
thereupon, and such recommendations as to the disposition of the particular par- 
cels of land within the meaning of this section as they may determine best. If 
upon such report the Governor should determine that it is to the interest of the 
State that any particular parcel of such land should be devoted to such purposes, 
he shall recommend to the next succeeding session of the General Assembly the 
withdrawal of such parcel or parcels of land from entry, and immediately upon 
the publication of such proclamation, such parcel or parcels of land shall be de- 
voted to the public purpose designed and specified. Upon such withdrawal from 
entry such parcel or parcels of land shall be administered for the purposes to 
which it is devoted by the said State Department of Conservation and Develop- 
ment m1 O2/Cw oom Saal) 


§ 146-4. Swamp lands defined.—The words “marsh and swamp land” 
wherever employed in this chapter, and the words “swamp lands” employed in 
the statutes creating the Literary Fund and Literary Board of North Carolina 
and the State Board of Education of North Carolina, or in any act in relation 
thereto, shall be construed to include all those lands which have been or may now 
be known and called “swamp” or “marsh” lands, ‘“‘pocosin bay,” “briary bay,” 
and “savanna,” and all lands which may be covered by the waters of any lake or 
pond. (169 le ce 302 Rev. Ss.) 60S aC@arsis ote) 


Cross Reference.—See note to § 146-1. 
Tract Held Not Swamp Land. — See 


Resort Development Co. v. Parmele, 235 
N. C. 689, 71 S. E. (2d) 474 (1952). 
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§ 146-5 Cu. 146. State Lanps—Susjerct To GRANT § 146-6 
Quoted in Parmele vy. Eaton, 240 N. C. 
539, 83 S. E. (2d) 93 (1954). 
Cited in Home Real Estate Loan, etc., 


Co. v. Parmele, 214 N. C. 63, 197 S. B. 714 
(1938)3 Kelly yo -King, 225 N..C. 709, 36 
S. E. (2d) 220 (1945). 


§ 146-5. Investigating and locating marsh or swamp lands. — The 
State Department of Conservation and Development is hereby directed to investi- 
gate and locate the body or bodies, or parcel or parcels of marsh or swamp land, 
the title to which is now vested in the State Board of Education under 8§ 146-1 
and 146-4, and determine what parcels of land among them seem suitable for 
State parks, State forests, State game refuges or shooting grounds, and report 
at once the result of their investigation to the Governor of the State, together 
with their findings thereupon and such recommendations as to the disposition of 
the particular parcels of land within the meaning of this section as they may 
determine best. Upon such report to the Governor, he shall bring the matter 
to the attention of the next succeeding session of the General Assembly and if 
his recommendation thereupon is approved by the General Assembly, said parcel 
or parcels of marsh or swamp lands shall be withdrawn from sale and shall be 
administered for the benefit of the people of the State for the purposes set out 
in this act by said Department of Conservation and Development. (1927, c. 83.) 


§ 146-6. Land covered by water, for wharves.—Persons owning lands 
on any navigable sound, river, creek or arm of the sea, for the purpose of erect- 
ing wharves on the side of the deep waters thereof, next to their lands, may 
make entries of the lands covered by water, adjacent to their own, as far as 
the deep water of such sound, river, creek, or arm of the sea, and obtain title 
as in other cases. But persons making such entries shall be confined to 
straight lines, including only the fronts of their own tracts, and shall in no re- 
spect obstruct or impair navigation. When any such entry shall be made in 
front of the lands in any incorporated town, the town corporation shall regulate 
the line on deep water to which wharves may be built. This shall not affect 
existing rights. For all lands thus entered there shall be paid into the treasury 
not less than one dollar per acre. When any person has erected a wharf on pub- 
lic lands of the description aforesaid, before the first of January, one thou- 
sand nine hundred and three, such person shall have liberty to enter such land, 
including his wharf, under the restrictions and upon the terms above set forth: 
Provided, no land covered by water shall be subject to entry within thirty feet 
of any wharf, pier or stand used as a wharf in existence, or which may here- 
after be erected by any person on his own land or land under his control, or on 
an extended line thereof; but land covered by water as aforesaid for the space 
of thirty feet from the landing place or line of any wharf, pier or stand used as 
a wharf, as aforesaid, shall remain open for the free ingress and egress of the 
owner and other persons to and from such wharf, pier, or stand: Provided, 
further, no person shall be allowed to enter and obtain a grant for any land in 
the waters of Onslow County, in which the tide ebbs and flows, within thirty 
feet of the shore at low-water mark, unless the enterer shall be the owner of 
ineradjacent sore, (1854-5ca Zip REC. ca4zesu Code. s, 2/51 51889"¢. $553 
1B0I yer 53261893 ec4, 17,7349 190) ee364 Rev, 6 1696> Ge Sys. 7543.) 


Editor’s Note. — In State v. Eason, 114 
N. C. 787, 19 S. E. 88 (1894), it was held 
that a city whose limits extended to a nav- 
igable stream has jurisdiction only to the 
low-water mark. In view of this case it 
would seem that a city can only regulate 
the deep water line, for the purpose of en- 
try when the stream is in the city, and it 
has not the power of regulating the deep 
water line when it extends only to the 
stream, unless so provided by its charter 
or express legislation. 
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Entry by Riparian Owner. — Navigable 
waters may be entered to the deep water 
line, for wharfage purposes. Barfoot v. 
Willisedgoene Gy 2008100 5. bs 303 (1919), 
but this right of entry is restricted to a 
riparian owner, and applies only to his im- 
mediate water front. Bond v. Wood, 107 
Ne Caro Opel omos tere Sil C1890))e 

A grant to a riparian owner of land cov- 
ered by navigable water conveys only an 
easement therein, and a deed of the land 
adjoining the navigable water conveys the 


§ 146-7 


easement in the land covered by the water. 
Shephard’s Point Land Co. v. Atlantic Ho- 
tel, 132 N. C. 517, 44 S. E. 89 (1903). 

Regulating Deep Water Line by Man- 
damus.—Mandamus will lie by the riparian 
owner of land lying within the limits of an 
incorporated town, or city, to compel the 
town or city to “regulate the deep water 
line to which wharves may be built” as 
required by this section. Wool v. Eden- 
ton, 115°N. C..10, 20 S. E. 165 (1894). 

Prior to this .ase the court had held, 
because of the former wording of the stat- 
ute, that a riparian owner in a city could 
not make an entry and the Secretary of 
State could not issue a grant until the line 
of deep water had been regulated by the 
municipal corporation. Wool v. Saunders, 
108 N. C. 729, 13 S. E. 294 (1891). 

Rights Go with Land.—Riparian rights 
being incident to land abutting on navi- 
gable water cannot be conveyed without 
a conveyance of such land, and lands cov- 
ered by navigable water are subject to en- 
try only by the owner of the land abutting 
thereon. Zimmerman v. Robinson, 114 N. 
C.539: 1948S.) Basl02a(1894)eal ands Cony. 
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§ 146-10 


Hotel, 134 N. C. 397, 46 S. E. 749 (1904). 
An adjacent riparian owner acquires only 
an easement in the bed of navigable waters 
in front of his shore lots for the purpose of 
building a wharf. Atlantic, etc., R. Co. v. 
Way, 172 N. C. 774, 90 S. E. 937 (1916): 

Same—Fishing Rights. — The right to 
build a wharf in front of riparian property 
does not give the riparian owner exclusive 
fishing privilege in the navigable part of 
the stream on which his property fronts. 
But the riparian owner will be protected 
from wrongful interference. Beil v. Smith, 
WAAN. Cr 116,87. 0.cbaes 0 Otel o les 

Erroneous Survey of the Deep Water 
Line.—In case the line marked out is not 
the deep water line a riparian owner has 
a right to have the error corrected, and he 
will not be estopped because of a grant 
had under the erroneous survey. Wool v. 
Edenton, 117 N. C. 1, 23 S. E. 40 (1895). 

Cited in Home Real Estate Loan, etc., 
Co. v. Parmele, 214 N. C. 63, 197 S. EB. 714 
(1938); Gaither v. Albermarle Hospital, 
235 ~N. C. 431, 70 S. E. (2d) 680 (1952); 
Jones v. Turlington, 243 N. C. 681, 92 S. 
Hy (2d).75 1956). 


§ 146-7. Certain lakes not to be sold.—White Lake, Black Lake, Wac- 


camaw Lake, and any other lake in Bladen, Columbus, or Cumberland counties, 
containing five hundred acres or more, shall never be sold nor conveyed to any 
person, firm, or corporation, but shall always be and remain the property of the 
State of North Carolina for the use and benefit of all the people of the State. 
(1911, c. 8; C. S., s. 7544.) 


§ 146-8. Recreational use of State lakes regulated.—All recreation, 
including hunting, fishing, etc., in, upon or above, any or all of the State lakes, 
referred to in § 146-7 and subsequent laws, may be regulated in the public inter- 
est by the State agency having administrative authority over these areas. (1933, 
Carol Giese?) 

Local Modification. — Craven: 1933, c. 

516, s. 5. 


§ 146-9. Fish breeding protected.—For the purpose of protecting the 
breeding grounds of the fish inhabiting these State lakes, the administrative au- 
thority in control of said lakes may extend to the waters of all streams running 
into said lakes, so that such regulations relating to fishing, as in the opinion of 
such authority will help to accomplish such purpose, may be put into effect. 
(1933. ec2516:ss0.2.) 

Local Modification.—Craven: 
516, s. 5. 


1933, c. 


§ 146-10. Brection of piers, etc.; permits.—No person, firm or corpora- 
tion shall erect upon the floor of, or in or upon, the waters of any State lake 
which is State property, any dock, pier, pavilion, boathouse, bathhouse, or other 
structure without first having secured a permit to do so from the State agency 
in charge of such State property. Said permit must set forth in required detail 
the size, cost and nature of such structure, and any person, firm or corporation 
erecting any such structure, without a proper permit or not in accordance with 
the specifications of said permit shall be guilty of a misdemeanor and upon con- 
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viction shall be fined not more than $50 or imprisoned not exceeding thirty days. 
The State being the owner of the property may immediately proceed to remove 
such unlawful structure through due process of law, or may abate or remove the 
same as a nuisance after five days’ notice. (1933, c. 516, s. 3.) 

Local Modification—Craven: 1933, c. 
O16 5S.00- 


§ 146-11. Fishing license fees for nonresidents of counties in which 
State lakes are situated.—The Department of Conservation and Develop- 
ment, through its authorized agent or agents, is hereby authorized to require of 
nonresidents of the county within which a State lake is situated a daily or weekly 
permit in lieu of the regular “resident State license” for fishing with hook and 
line or rod and reel within said lake in accordance with the regulations of the 
Department relating to said lake, as follows: A one-day permit, 35 cents; a 
two-day permit, 50 cents; a weekly permit, $1. With the exception of the fea- 
tures of this section, the laws and regulations dealing with the issuance of fish- 
ing permits by said Department must be complied with. (1933, c. 516, s. 4.) 

Local Modification. — Craven: 1933, c. 
Sloe Sz 


§ 146-12. State lakes of 50 acres or more prohibited from ever 
being sold.—All lakes now belonging to the State, having an area of fifty acres 
or more, shall never be sold nor conveyed to any person, firm or corporation, but 
shall always be and remain the property of the State of North Carolina for the 
use and benefit of all the people of the State to be administered as provided for 
ma recreational areas now owned or to be acquired by the State. (1929, c. 
165.) 


§ 146-13. Void grants; not color of title.—Every entry made, and every 
grant issued, for any lands not authorized by this subchapter to be entered or 
granted, shall be void; and every grant of land made since the sixth day of 
March, one thousand eight hundred and ninety-three, in pursuance of the 
statutes regulating entries and grants, shall, if such land or any portion thereof 
has been heretofore granted by this State, so far as relates to any such land 
heretofore granted, be absolutely void for all purposes whatever, shall confer no 
rights upon the grantee therein or those claiming under such grantee, and shall 
in no case and under no circumstances constitute any color of title to any person. 


Gime@siced2uc, 2 Code, s, 27552: 1893 1c. 490s Revies, 1699. C.-Siy.s. 7545.) 


In General. — Where there are two or 
more conflicting titles derived from the 
State, the elder shall be preferred, upon 
the familiar maxim that he who is prior in 
time shall be prior in right and shall be 
adjudged to have the better title. Berry v. 
omber.Co, 141 N. C.°386. 5425S; Ee 278: 
(1906). 

Under the express provisions of this 
statute where land in controversy has been 
previously granted to plaintiff’s predeces- 
sor in title, a subsequent grant of the same 
land, under which defendants claimed title, 
was void for all purposes. Johnston vy. 
Kramer Bros. & Co., 203 F. 733 (1913). 

The State’s grant of land was held not 
invalid under this section where land con- 
veyed by the grant had not been covered 
by any previous grant. Peterson v. Sucro, 
101 F. (2d) 282 (1939). 


State Not Interested in Conflicting 


Grants.—A protest to the entry raises the 
issue of title solely between the enterer 
and protestant, in which the State is not 
interested, the burden being on the enterer 
to prove the protestant’s grant does not 
cover the land described in his entry. 
Walker v. Parker, 169 N. C. 150, 85 S. E. 
306 (1915). 

Title by Adverse Possession. —- Where 
upon protest to the entry of the State’s 
lands it is ascertained that the lands de- 
scribed in the entry are not contained in 
the former grant, the protestant may show 
that the lands are not vacant and unappro- 
priated by sufficient adverse possession to 
take the title out of the State and vest it 
in himself. Walker v. Parker, 169 N. C. 150, 
85 S. E. 306 (1915). 

Title to Lappage by Adverse Possession. 
—To mature a title under the junior grant, 
there must be shown adverse and exclu- 
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§ 146-14 


sive possession of the lappage, or the law 
will presume possession to be in the true 
owner as to all that portion of the lappage 
not actually occupied by the junior claim- 
ant. McLean v.- Smith, 106 N. C.. 172, 11 
S. E. 184 (1890); Boomer v. Gibbs, 114 
Nee CwiGatOm Om aoc OmGls94) cm Guriiemay: 
Gilchrist, 147. N. .C. 648, 61 SS. B. 5581 
(1908); Blue Ridge Land Co. v. Floyd, 167 
N. C. 686, 83 S. E. 687 (1914); Carolina 


Cu. 146. Stare Lanps—ENtTRY-TAKER 


§ 146-21 


Central Land Co. v: Potter, 189: N.C, 56, 
127,S.. H..343 (1925). 

Application to Grants Since March 6, 
1893.—This section providing that a junior 
grant shall not be color of title so far as it 
covers land previously granted, applies by 
its terms only to grants issued since March 
6, 1893. Weaver v. Love, 146 N. C. 414, 59 
S. E. 1041 (1907); Land Co. v. Western, 
177 N. C. 248, 98 S. E. 706 (1919). 


ARTICUERZ: 
Entry-Taker. 


§ 146-14. Election and term of office.—The board of commissioners of 
the several counties shall elect one person to receive entries of claims for lands 
within each county; and such entry-taker shall hold his office for four years. 


(Codeisi02/56%4 Reven sie 70074 Case se 70408) 


Deputies Not Allowed.—The duties of 
the entry-taker are personal and cannot be 
performed by a deputy or any other per- 


son. Maxwell v. Wallace, 38 N. C. 593 
(1845); Pearson v. Powell, 100 N. C. 86, 
6 S. E. 188 (1888). 


§ 146-15. Oath of office.—The entry-taker shall take the oath of office 
prescribed in the chapter entitled Oaths. (1868-9, c. 173, s. 5; Code, s. 2760; 
REV Gis. a17034CRS aes 


§ 146-16. Fees of entry-taker.—Entry-takers shall receive the following 
fees, and no other, namely: For an entry, including all services, forty cents; 
issuing each duplicate warrant, when thereto required, twenty-five cents; for 
posting and advertising, the applicant shall pay the entry-taker one dollar, and 
the costs of the newspaper advertisement. (R. G., c:/102)s.32; 13/0-liceilo2 
sic33, Code, ss 2/05;. 3744 = 1903465272, S23 REV. eS uZo0lLi. Caos Lom 


§ 146-17. Bond required.—Every entry-taker shall enter into bond in 
the sum of five hundred dollars, payable to the State, with sufficient surety, ap- 
proved by the county commissioners, for the faithful discharge of the duties of 
his vortice, "(1808-9,.c; 173) "s) 3) Codevts® 2758,; 4Reve. Ss. 004 Can ecm cae 


§ 146-18. Office of entry-taker at courthouse.—The entry-taker shall 
keep his office at the courthouse of his county, or within one mile thereof, on 
pain of forfeiting one hundred dollars to the county, to be sued for by the county 
treasurer, (1868-9, c. 173, s, 4; Code, s..2/59; Rev.,-s21/04; Cy Sa sta7o4om 


§ 146-19. Annual returns.—Every entry-taker shall make return to the 
Secretary of State annually, on the first day of January, of all lands entered with 
him, under a penalty of two hundred dollars. (1796, c. 455, s. 9, P. R.; R. C., 
we42t6. 18; 188i, se 26524 Codense 27/5 eh eve cs 1/05 8CR So eecw po o0s) 


§ 146-20. Penalty for failure to make returns; how recovered. — 
The Secretary of State shall furnish the Attorney General, at every spring term 
of the superior court of Wake County, with a certificate of failure in every case 
where an entry-taker shall fail to make return according to law; and the At- 
torney General shall move for judgment against such entry-taker and his sure- 
ties, and the courts shall give judgment accordingly. (1833, c. 15; R. C., ¢. 
AZ) Sol OUCodemsn2//0 Ahev., 61/06 Cacmece7a51s) 


§ 146-21. Warrants issued by successor in office.—In all cases where 
an entry is made, and the entry-taker dies or resigns before a warrant is issued 
thereupon, his successor shall issue a warrant. (1835, c. 19; R. C., c. 42, s. 15; 
Code, 6) 2//2 sic. ase 1/02. Co ome D2.) 
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§ 146-22 Cu. 146. State LANps—ENTRIES § 146-24 

§ 146-22. Register of deeds acts in case of vacancy. — When a 
vacancy exists in the office of entry-taker, the register of deeds shall act as 
entry-taker until such vacancy is filled by an election by the commissioners. The 
register of deeds, in such case, shall take charge of the books belonging to the 
office, shall discharge all the duties and receive the emoluments, and shall be 
subject to the rules, regulations, and penalties prescribed for entry-takers. 
Coe Cee OM stecce | SOce ome lores po 1 COCGmGr et / Oe e VES LJOLerC.. &., 
s. 3.) 


ARTICLE 3. 
Entries. 


§ 146-23. Who entitled to make entries.—Any citizen of this State, 
and all persons who come into the State with the bona fide intent of becoming 
residents and citizens thereof, have the right and privilege of making entries of, 
and obtaining grants for, vacant and unappropriated lands. (1869-70, c. 19, s. 1; 


Codewss..27 4" Rev., s.. 1692- Ce ounsa 7/504.) 


Title of Nonresident Grantee. — A non- 
resident claiming under a State grant has 
a valid title, unless it appears that he did 
not conform to the statute in procuring the 
grant. The burden of proof is upon the 
plaintiff in setting aside a grant for any 
cause not appearing upon its face. Wea- 
viennverlzover 146 Na C4145 59 SoH 1041 
(1907). 

An alien has full capacity to hold land 
until his estate be divested by an office 
found or some other equally solemn sov- 
ereign act. Rouche v. Williamson, 25 N. 
C. 457 (1877); Johnson v. Eversole Lum- 
ber Co., 144 N. C. 717, 57 S. E. 518 (1907). 

A nonresident coming here with the in- 
tention of becoming a bona fide resident, 
and entering vacant land, is of right entitled 


to recover grants for the same, provided he 
moved and settled here within the time re- 
quired to perfect his entries. Mockridge 
Vo Llowerton, 72 NG. 22h) (1875). 

Railroads Not Included. — A railroad 
company, having no power to acquire 
lands except that which is limited to rail- 
road purposes, does not come within the 
intent and meaning of this section. Wal- 
lace v. Moore, 178 N. C. 114, 100 S. E. 237 
(1919). 

Enterer Must Show Land Is Vacant.— 
The burden is upon the enterer to sustain 
his right to make entry by showing such 
to be in substantial form a compliance 
with the statute, that the lands were va- 
cant and unappropriated. Walker v. Car- 
penter, 144 N. C. 674, 57 S. E. 461 (1907). 


§ 146-24. Entries in writing, with description of land.—The claimant 


of land shall produce to the entry-taker a writing, signed by such claimant, setting 
forth where the land is situated, the nearest watercourses and remarkable places, 
and such watercourses and remarkable places as may be therein, the natural 
boundaries and the lines of any other person, if any, which divide it from other 
lands; and every such writing shall be one-quarter sheet of paper at least. (1777, 
Cees ne 1755, Celoos whl where Oy Cr 4 Seal Code s.2/09 3 
fos eC oar el Colca 70> 1893 scenl 2082/0 rl G03 eC ee/ 2, So ev So 1/07. C: 


Sc 00s.) 

Rights Acquired by Entry.—By making 
the entry as prescribed by law the enterer 
does not acquire any title to the land, but 
only the right to call for a grant upon 
compliance with the statute. Wool v. 
Saunders, 108 N. C. 729, 13 S. E. 294 
(1891); Janney v. Blackwell, 138 N. C. 437, 
50 S. E. 857 (1905). 

Rights Acquired by Floating Entry.— 
An entry that is so vague that the land 
claimed is not identified is a “floating en- 
try” and unless the land is identified by sur- 
vey in the required time such entry is not 
good against subsequent entry. Fisher v. 
Owen, 144 N. C. 649, 57 S. E. 393 (1907). 


3B N. C.—44 


It was said in an early decision, Harris 
v. Ewing, 21 N. C. 369 (1836), that an en- 
try is not absolutely void in any case, 
merely because it is not as “special” as the 
party could have made it by the use of all 
the indicia, internal and external, sup- 
plied by the act as evidence of identity, 
but it is valid or invalid in respect of a sub- 
sequent enterer according to the fact that 
he may or may not have sustained loss by 
the want of particularity in it. Cain v. 
Dowsinowe101Nie C.1592, 77 S 7H. 764 
(1913). 

Applied in Walker v. Parker, 169 N. C. 
150,85) 9. 44.306 (1915). 
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§ 146-25 Cu. 146. State LANDS—ENTRIES § 146-26 

§ 146-25. Duty of entry-taker.—The entry-taker shall immediately en- 
dorse the same with the name of the claimant, the number of acres claimed, and 
date of the entry; and shall copy the same in a book well bound, and ruled with 
a large margin into spaces of equal distance, each space to contain one entry only, 
and every entry to be made in the order of time in which it shall be received, and 
numbered in the margin. ‘The entry-taker shall thereupon cause a copy of the 
entry to be posted for thirty days at three public places in the township or town- 
ships in which the land covered by the entry is located. A copy of the en- 
try shall also be posted for thirty days at the courthouse door of the county in 
which such land lies, and advertised for thirty days in a newspaper published at 
the county seat of such county. If there be no newspaper published in such 
county, then the advertisement provided for shall be made in the nearest news- 


paper, 2(Code\us, 2765): 1903 40.6272 86.0 SBC. 1 S.t17U05-) Co how? me 


The purpose of the notice required by 
this section is to give information to the 
public. Any person who claims title or in- 
terest in the land covered by the entry has 
the right within the time provided for the 
publication of the notice and the advertise- 
ment, and not thereafter, to file his pro- 
test (Garrison v. Williams, 150 N. C. 674, 
64 S. E. 783 (1909)), which should con- 
tain a denial that the land is vacant and 
unappropriated land belonging to the State, 
and allegations as to his claim or interest 
therein. Walker v. Parker, 169 N. C. 150, 


85 S. E. 306 (1915). 

Entry Must Be Made by Entry-Taker. 
—The entry must be made by the entry- 
taker and an entry made by the claimant 
is void. The entry-taker is not authorized 
by the statute to appoint a deputy. Pear- 
son v. Powell, 100 N. C. 86, 6 S. E. 188 
(1888). 

An entry made by the wife of the entry- 
taker in his absence is void, although he 
allowed her to make entries, and subse- 
quently acquiesced to what she had done. 
Maxwell v. Wallace, 38 N. C. 593 (1845). 


§ 146-26. Protest filed; bonds required. — If any person shall claim 


title to or an interest in the land covered by the entry, or any part thereof, he 
shall, within the time of the advertisement as above provided, file his protest in 
writing with the entry-taker against the issuing of a warrant thereon; and upon 
the filing of such protest, the entry-taker shall certify copies of the entry and 
protest to the superior court; thereupon a notice shall be issued by the clerk of 
the superior court to both parties, commanding them to appear before the clerk 
in twenty days and file their respective bonds for costs as in other cases where 
the title to real estate is in controversy, and to the claimant to appear at the next 
term of the court and show cause why the entry shall not be declared inopera- 
tive and void. This section shall not deprive either party of the advantage of 
prosecuting or defending without giving bond, as provided in other cases. (Code, 
S192/09 3\1903,°¢,-272,. S23 > Revi0ss1/09 = 1907 96800" sale Garoeesaey ae 


Purpose of Section. — The purpose of 
this statute is to protect a landowner’s 
estate from irreparable damages by subse- 
quent entries that might be fraudulent or 
mistaken. In re Drewery, 130 N. C. 342, 
41 §. E. 937 (1902), overruling on rehear- 
ing. In re Drewery, 129 N. C. 457, 40 S. 
E. 208 (1901). 

Grounds for Filing Protest. — Unless 
the entry by the claimant is to land claimed 
by the protestant, protest will not lie. This 
is the only ground for filing protest. Cain 
Vv. Downing 162 IN» C2502) 77S.” Eaves 
(1913). 

Burden of Protestant. — The right to 
protest is not given to intermeddlers, but 
to those who claim title to or interest in 
the land (Lumber Co. v. Clarke, 152 N. C. 
544, 67 S. E. 1057 (1910)), and the protest- 
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ant is therefore required to assert his title 
or interest. Walker v. Parker, 168 N. C. 
150, 85 S. E. 306 (1914). 

If a protestant shows that he claims un- 
der a grant from the State and the claim- 
ant’s entry is to the same land, the entry 
will be set aside. The protestant does not 
have to show a perfect claim of title as he 
would have to do in ejectment. Lumber 
Co. v. Coffey, 144 N. C. 560, 57 S. E. 344 
(1907). 

Protestant Can Only Show His Title.— 
A protestant can only enter evidence as to 
his title. A grant to land outside of his 
grant under which he claims no interest 
or title cannot be put in evidence to dis- 
prove claimant’s right to enter the land in 
question. Lumber Co. v. Clarke, 152 N. C. 
544, 67 S. FE. 1057 (1910). 


§ 146-27 Cu. 146. Srate 


Title by Adverse Possession.—It is not 
necessary that the protestant claim title 
by grant, he may claim title by adverse 
possession. When a claim of adverse pos- 
session is interposed the burden of proof 
shifts to the protestant. Walker v. Parker, 


LANDS—ENTRIES § 146-30 
that is so vague that the land entry cannot 
be identified is a floating entry and is not 
sufficient notice for filing protest as pro- 
vided by this section. Cain vy. Downing, 
16D NW Ci5902877 om e704, 915), 


Applied in Walker v. Parker, 169 N. C 


169 N. C. 150, 85 S. E. 806 (1915). 150, 85 S. E. 306 (1915). 

Floating Entry Not Notice—An entry 

§ 146-27. Payment of price; lapse of entry.—All entries of land shall, 
in every event, be paid for within one year from the date of entry, unless a pro- 
test be filed to the entry, in which event they shall be paid for within twelve 
months after final judgment on the protest; and all entries of land not thus paid 
for shall become null and void, and may be entered by any other person. (1854-5, 
Reet Oncaea c ale wcm2/007 Reyeseil7 31. CVS. sa 7558.) 


Editor’s Note. — As to construction of 
section, see Barker v. Danton, 150 N. C. 
723, 64 S. E. 774 (1909). As to section not 
being applicable to Cherokee lands, see 


Kimsey v. Munday, 112 N. C. 816, 17 S. 
E,. 583 (1893); Frasier v. Gibson, 140 N. C. 
272, 52 S. E. 1035 (1905). 


§ 146-28. When entry lapses, subsequent entry valid.—Whenever an 
entry of land shall be made in any entry-taker’s office, and the enterer shall fail 
to have the land surveyed and pay the price for the same within the time limited 
by law, any person who may have made a subsequent entry for the same land 
may have the same surveyed and pay the price and have a grant. (1809, c. 771, 


Eels apelsey ar Osi 4a Ses Code, sn77O7 Reve sal /10* Gr S..18) 7559.) 


In General—‘‘Where an enterer allows 
his entry to lapse, before taking out his 
grant the entry becomes null, and any 
grant founded upon it is also void on its 
face, and, even without a direct proceeding 
to impeach it, will be treated by the courts 
as inoperative and insufficient to divest 
title out of the State, because it is appar- 
ent on inspection that it was issued with- 
out authority of law, when the efficacy of 
the entry was gone by the efflux of time, 
and, after the right of another, who had 
shown more diligence, accrued. Bryson v. 
Dodson, 38 N. C. 138 (1843); Horton v. 
Cook, 54,-N. C270) (1854) s “Stanly sv: 
Biddle, 57 N. C. 383 (1859); Wilson v. 
Pandeuco., 77 NACi457, (1877). Gilchrist 
vaeMiddleton, 107 UN. C, 683; 42 Sy, Bess 
(1890). 


By failure to have a grant issued on an 
entry in the required time, the entry will 
lapse and a junior entry will give good 
title. Kimsey v. Munday, 112 N. C. 816, 
17 S. E. 583 (1893). 

When Senior Enterer Trustee for Junior 
Enterer.—Under an entry where the pur- 
chase money has been paid to the State in 
due time the enterer has a right to call on 
the State for a grant even 46 years after 
the entry. But if there has been a subse- 
quent entry by an innocent person without 
notice the senior enterer will hold as trus- 
tee for the junior enterer with senior 
grant. Gilchrist v. Middleton, 108 N. C. 
705, 13 $. H. 227 (1891). 


§ 146-29. Lapsed entries not renewed within one year.—No lands 


entered on the books of the entry-taker, the entry of which shall be suffered to 
lapse by nonpayment of the price thereof, shall be re-entered within one year 
after the time at which such entry shall lapse, by the person in whose name such 
entry was made, but such re-entry shall be void. (R. C., c. 42, s. 10; Code, s. 
D7OG es hever Sia L712 Ce Sense 500s) 


§ 146-30. Entry for benefit of entry-taker.—I{f any entry-taker shall 
desire to make an entry in his own name, the same shall be made in its proper 
place, before a justice of the peace of the county, not being a surveyor or as- 
sistant; which entry the justice shall return to the next meeting of the board of 
county commissioners, who shall insert it; and every entry made by or for such 
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entry-taker, in any other manner, shall be void. (1777, c. 114, s. 17, P. R.; R. 
Coch 42s sm G-'Code: Ss. #2773 hevesswi/ l= CmoesmO0Le) 

Section Must Be Followed. — This sec- entry by an entry-taker in any other man- 
tion was passed to prohibit improper prac- ner is void. Terrell v. Manney, 6 N. C. 375 
tice and therefore must be followed. An (1818). 


ARTICLE 4. 
Surveys. 


§ 146-31. Warrant for survey issued.—-If no protest be filed, or where 
the protest is filed and the right of the claimant to make the entry is sustained, 
the entry-taker shall deliver to the party a copy of the entry with its proper num- 
ber and a warrant to the surveyor to survey the same, which warrant shall con- 
tain a copy of the entry with its number and date, and a certificate that notice 
has been given as above provided, and that no protest has been filed, or that pro- 
test has been filed and that the court has decided in favor of the claimant. Each 
warrant shall be delivered to the surveyor in the order of time in which the entry 
was made,. (Code, s. 2765) 1903.-c 2/2,°s) 3; Rev., S, 1/1310 sonore ae 


§ 146-32. Duplicate warrants.—When any person duly makes an entry 
of lands which has not become void by lapse of time, and upon which the entry- 
taker has issued his warrant of survey, and the same be lost by accident, the en- 
try-taker, on due proof being made to his satisfaction, by affidavit of the claim- 
ant or the surveyor or deputy surveyor, may issue a duplicate warrant of survey, 
of the same tenor and date, taking care to set forth, on the face of such warrant, 
that the same is a duplicate; in which case such warrant shall be made as valid 
as the original. ((1814, c. 878s. 1; P. R.; R. Cyc: 42, s, 14; Codey se277ie 
Revises Ie GaSe Sm /o004) 


§ 146-33. Surveys according to priority of entry.—The surveyor shall 
survey all entries of land according to the priority of entry, paying due respect 
to the number of each warrant; and every grant obtained by any subsequent 
entry otherwise than is by this chapter directed, shall be void: Provided, noth- 
ing herein shall be construed to prevent any person who shall make a subsequent 
entry from surveying and obtaining a grant, as the law directs, for all such sur- 
plus land as shall remain, after the enterer of such land has surveyed his entry 
as atoresaid. (1787, c. 279, P: R.; RoC. ch42/-s) 13; Codes) 27/0; 2h eves 
i/ toe CeO. S-/ 504.) 

Time of Junior Entry.—It is not neces- 
sary that the prior entry lapse before the 
junior entry is made, for the junior entry 
is only good as to what remains after the 
survey of the prior entry, or by lapse of 
the prior entry. Stanly v. Biddle, 57 N. C. 


383 (1859). 

A survey by a deputy not duly sworn 
is not sufficient to give enterer good title 
under the survey. Avery v. Walker, 8 N. 
C. 140 (1820). 


§ 146-34. Chainbearers sworn.—No survey for the purpose of obtaining 
a grant shall be made until the chainbearers shall be sworn to measure justly and 
truly, and to deliver a true account thereof to the surveyor. The chainbearers 
shall actually measure the land surveyed. The surveyor is empowered to admin- 
aster: thepoath (1/77, co 1i4, s; 1002, ReVRMC = cw42 acme Codemsme am 
Reversi 7 Jn sn o Sa 7 00).) 


It is necessary that the chainbearer be 
sworn before a bill for relief and convey- 
ance of legal title will lie against one claim- 
ing under a junior entry and grant. Avery 
v. Walker, 8 N. C. 140 (1820). 

Method of Measuring Not Prescribed.— 
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This and the following sections do not 
prescribe the method to be used in meas- 
uring the lines in surveying an entry. 
Cody vy. “England, §2215N.)C..40 219nGeeee 
(2d) 10 (1942). 


§ 146-35 Cu. 146. Strate Lanps—SurveEys § 146-39 

§ 146-35. Survey made and plots prepared.—Every county surveyor, 
upon receiving the copy of the entry and order of survey for any claim of lands, 
shall, within ninety days, lay off and survey the same agreeably to this chapter; 
and make thereof two fair plots, the scale whereof and the number of the entry 
shall be mentioned on such plots; and shall set down in words the beginning, 
angles, distances, marks, and watercourses, and other remarkable places crossed 
or touched by or near to the lines of such lands, and also the quantity of acres; 
and land lying on any navigable water shall be surveyed in such manner that the 
water shall form one side of the survey, and the land be laid off back from the 


water. 


The plots are evidence of the survey and 
in case of a mistake of the draughtsman in 
drawing the deed they are admissible to 
show the land actually surveyed, and in- 
tended to be included in the grant and 
deed. Higdon v. Rice, 119 N. C. 623, 26 S. 
E. 256 (1896). 

A plat may be introduced to show that 
the grant does not include the land sur- 
veyed. Dugger v. McKesson, 100 N. C. 
i 6 >. EB: 746 °(1888): 

The original plat is made a part of the 
grant for the purpose of indicating the 


(CL 7c 14ers) etn ek. Given 42 5812 Codersi2/AG9 ; 91903) c. 
Es 4. Reva Sell 7 Ose a tsen7 200. ) 


of course, evidence, though not conclusive, 
to be submitted to the jury as to the true 
shape and location of the land. Redmond 
v. Mullenax, 113 N. C. 505, 18 S. E. 708 
(1893). 

Certified Copy as Evidence. — See note 
to § 146-36. 

Line on Navigable Waters.—A grant of 
riparian property running with a navigable 
stream will be construed to grant only to 
the low water mark. This rule applies to 
municipal corporations as well as to in- 
dividuals. State vy. Eason, 114 N. C. 787, 19 


S. E. 88 (1894). 


shape and location of the boundary, and is, 


§ 146-36. Plots and warrants sent to Secretary of State.—The sur- 
veyor shall, within one year, transmit the plots, together with the warrant or 
order of survey, to the office of the Secretary of State, or deliver them to the 
claimant. The Secretary of State shall, on receipt of the plots, file one in his 
Oiice and attach the other tovthe rant.) (17/7, c, 114) Pa Re, Ro Cyc, 42, s: 12; 
Wace /O0 sheve sou l/loml7 34> C Boe SH/O0/.) 

Plots as Evidence—As the county sur- land surveyed. Such evidence is not con- 
veyor is required to send two plots to the clusive. Higdon v. Rice, 119 N. C. 623, 26 
Secretary of State, a certified copy can be 5S. E. 256 (1896). 
used in evidence to show the shape of the 


§ 146-37. Special surveyor appointed, if no county surveyor. — 
When the office of county surveyor is vacant, the county commissioners may ap- 
point a special surveyor to survey any lands that may be entered; and the plots 
and certificates of such special surveyor, accompanied by a copy of the order of 
the county commissioners appointing him, shall be held valid, as if done by a 
Coumtyssurveyor duly elected (1/7//72ca lites elOe Po RosweRY Cob. 42, ‘5.812: 
Gocesss 27090 -eh eva isn 1719: CS asa756e. ) 


§ 146-38. Special surveyor, when county surveyor interested. — 
When a county surveyor wishes to have lands surveyed in a county where he 
acts as principal surveyor, for the purpose of obtaining a grant, the board of 
county commissioners of the county shall appoint some person to make the sur- 
vey, and the entry-taker shall direct his warrant of survey to such person; and all 
certificates, surveys, and plots of the same shall be made under the same regula- 
tions as prescribe the duty of the county surveyor in similar cases. (1828, c. 
PoreoeG sac 40s 1/7 IC Odenem?// 418 Revensml 72 iy ©. 5,154 7509.) 

A deputy surveyor cannot be appointed pointed a deputy cannot survey his own 
by a county surveyor, and if properly ap- land. Avery v. Walker, 8 N. C. 140 (1820). 


§ 146-39. Record of surveys to be kept.—The county commissioners 
of the several counties of the State shall provide a suitable book or books for re- 
cording of surveys of entries of land, to be known as Record of Surveys, to be 
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kept in the office of register of deeds as other records are kept. And such rec- 
ord shall have an alphabetical and numerical index, the numerical index to run 
consecutively. And it shall be the duty of every county surveyor or his deputy 
surveyor who makes a survey to record in such book a perfect and complete rec- 


ord of all surveys of lands made upon any warrant issued upon any entry, and 


date and sign same as of the day such survey was made. 


1722.0) S., Se 7070.) 


Vague Record Not Good against Junior 
Enterer.—Prior to this section an entry of 
the State’s vacant and unappropriated 
lands too vague t give notice of the bound- 
aries of the land intended to be entered 
was not sufficient notice to a second enterer 
who has perfected his grant in ignorance 
of the first; and the mere running of the 
lines of the lands by survey or the making 


(1905, ¢.:242; Revise 


of a map by the first enterer which he could 
keep in his possession, or the warrant to 
the county surveyor, necessarily no more 
definite than the original entry, did not 
remedy the defective description of the 
entry. This section provides for notice of 
all surveys and such will not hereafter 
arise. Lovin v. Carver, 150 N. C. 710, 64 
enn Pron LoOLs). 


§ 146-40. Former surveys recorded.—Where any ex-county surveyor 
is alive and has correct minutes or notes of surveys of land on entries made by 
him during his term of office, it shall be lawful for him to record and index such 
survey in such Record of Surveys, and the county commissioners shall pay for 
such services ten cents for each survey so recorded and indexed. (1905, c. 242, 


SZ REV NGA SZ Ones BOOGIE) D7 Ley) 


§ 146-41. What record must show; received as evidence.—All sur- 
veys so recorded in such book shall show the number of the tract of land, the 
name of the party entering, and the name of the assignee if there be any assignee, 
and shall be duly indexed, both alphabetically and numerically, in such record in 
the name of the party making the entry, and the name of the assignee if there be 
any assignee. Such record of any surveyor or deputy surveyor when so made 
shall be read in evidence in any action or proceeding in any court: Provided, that 
if such record differs from the original certificates of survey heretofore made or 
on file in the office of the Secretary of State, such original or certified copy of 
the certificate in the Secretary of State’s office shall control. (1905, c. 242, ss. 
ea OOt mle vents ls OC Um tesa Om) 


§ 146-42. Fees for recording.—For recording and indexing such sur- 
veys the surveyor may charge twenty-five cents, which shall be paid by the party 
for whom the survey is made; and any surveyor shall not be required to make 
any survey until his fees provided by law are paid, including the twenty-five 
cents for recording and indexing. (1905, c. 242, s. 4; Rev., s. 1724; C. S., s. 
L573.) 


§ 146-43. Penalty for failure to make record.—Any county surveyor 
or deputy surveyor failing to make such record of any survey within sixty days 
after he makes a survey shall forfeit and pay to any party who may sue for the 
same two hundred dollars, and be subject to be removed from office by the board 
of county commissioners, and if any surveyor is removed the county commission- 
ers shall appoint his successor, and all papers and records of a public nature in 
the possession of such surveyor so removed, or who may die, shall be turned over 
to his successor in office. (1905, c. 242,°s. 5; Rev., s. 1726; 1907) ci\579 "sae 
CPS La) 


ARTICLE 5. 


Grants. 


§ 146-44. Price to be paid for land.—Whenever an entry and survey of 
any vacant and unappropriated land belonging to the State shall be filed in the 
office of the Secretary of State, he shall immediately investigate the character of 
the land and determine its market value from its character and location, and 
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§ 146-45 Cu. 146. Stare Lanps—Gran's § 146-47 
thereupon fix the price per acre for said lands. Said price so fixed by the Sec- 
retary of State shall be paid by the enterer to the Treasurer of the State before 
any grant of the same is made by the Secretary of State. (Rev., s. 1733; 1909, 
Cs Fear S70 Lone lot /ew a 1927, 0) 83) sive t 929 eccn 785) 210> 1931 ec. 


119.) 

Local Modification. — Avery: 1939, c. 
125; Cherokee, Clay, Graham and Macon: 
1933, c. 72; Moore: 1939, c. 125; Swain: 
1933, c. 72. 

Prior Grants Not Affected by Subse- 
quent Grant.—If a person lay an entry up- 
on and procure a grant for land covered by 
a grant, he acquires no title thereto, as the 
State by the senior grant parted with its 


title. Janney v. Blackwell, 138 N. C. 437, 
50 S. E. 857 (1905). 

All vacant and unappropriated lands be- 
longing to the State, with certain well de- 
fined exceptions, are subject to entry and 
grant, and when there are successive grants 
of the same land, the prior grant prevails. 
Petrysv. Morgan clouN. Cocri tt oko. 
(2d) 46 (1941). 


§ 146-45. Price paid State Treasurer.—The State Treasurer shall re- 
ceive the money for vacant and unappropriated lands upon the presentation to 
him of the certificate of the Secretary of State, setting forth the number and date 
of the entry, and the quantity of acres found by the surveyor to be vacant, as 
the same may appear by the returns made to him from the surveyor or entry- 
taker, or from the entry-taker’s warrant, or the plots of survey. (1827, c. 23; 
da aC aO0 et Conca emcee O uModens. 2///2 Rey., s).1732* C,:Si 47576.) 

Payment into the State treasury without entitle the party to a grant, under his entry. 
the certificate of the Secretary of State is Buchannan vy. Fitzgerald, 41 N. C. 121 
a voluntary unauthorized act and does not (1848). 


§ 146-46. Grant issued on Auditor’s certificate.—No grant shall is- 
sue on the Treasurer’s receipt for the money; but the Auditor shall make out and 
deliver to the Secretary of State a certificate, comformable to each receipt by him 
countersigned, on which the Secretary shall issue the grant. (1799, c. 525, s. 4, 
ein GC CaA oe cael Ode S27 / ors REV i Sa I/O: GC, \9,,°S:0/ 0774) 


§ 146-47. Manner of issuing grant.—The Secretary of State, on appli- 
cation of claimants, shall make out grants for all surveys returned to his office, 
which grants shall be authenticated by the Governor, countersigned by the Sec- 
retary, and recorded in his office. The date of the entry, and the number of the 
survey from the certificate of survey upon which the grant is founded shall be 
inserted in every grant, and a copy of the plot shall be attached to the grant; and 
no grant shall issue upon any survey unless the same be signed by the surveyor 
of the county. Upon certificate from the entry-taker that the claimant has as- 
signed his interest under the entry, a grant shall be issued in the name of the as- 
signee: Provided, that the assignee is a citizen and resident of this State, or has 
come into the State with the bona fide intent of becoming a resident and citizen 
theneOree Uliy7 cw 14. S\o Ol eRe ely oore moo sel 4y Py RR. )1796, c. 455, P: 
eel 709 -en525.ese 2. PR. wie Caen 42, ssn 26225) Codesss..2/69;°2779 - 1889, 


Cm 2 2 Reyaissil/29,41734.91735;) GAS. 4s7578:) 


Grants under State Seal.—A grant with- 
out the Great Seal of the State affixed does 
not show title under that grant, as it is 
mandatory that the Seal be affixed to au- 
thenticate the signature of the Governor 
and Secretary of State. Howell v. Hurley, 
170 N. C. 798, 83 S. E. 699 (1914). 

A paper signed by the Governor and 
countersigned by the Secretary of State, 
although not bearing the Great Seal of the 
State, is admissible in evidence to show 
title. Howell v. Hurley, 170 N. C. 401, 87 
Ga 1074(1915). 
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Secretary of State Must Sign.—A grant 
of land if not signed by the Secretary of 
State is void. Hunter v. Williams, 8 N. C. 
221 (1820). 

Deputy Signing. — It is necessary that 
the Secretary of State sign the grant, and 


if he signs it, it is valid no matter if there 


has been an attempt to sign by one of the 
deputies. Fowler v. Development Co., 158 
N. C. 48, 73 S. E. 488 (1911). As to vali- 
dation of grants signed by a deputy, see § 
146-62. 

Place of Signature Immaterial. — It is 


§ 146-48 


not necessary that the Secretary of State 
countersign at any especial place on the 
grant to make it valid. Richards v. Lum- 
ber Co., 158 N. C. 54, 73 S. E. 485 (1911). 

Secretary of State Must Issue.—Where 
the claimant has complied with the law, 
and it appears from the warrant and sur- 


Cu. 146. Stare LANDsS—GRANTS 


§ 146-50 


vey that the entry-taker and surveyor have 
discharged their duties, the Secretary must 
issue the grant, and has no discretion in 
the matter. Wool v. Saunders, 108 N. C. 
729, 13 S. E. 294 (1891). But see § 146-50, 
providing when the Secretary of State may 
or shall withhold a grant. 


§ 146-48. Registration of grants.—Every person obtaining a grant shall, 


within two years after such grant is perfected, cause the same to be registered in 
the county where the land lies; and any person may cause to be there registered 
any certified copy of a grant from the office of the Secretary of State, which shall 
have the same effect as if the original had been registered. (1783, c. 185, s. 14, 
P. R.: 1796, c) 455, BP. Rievi799, (er 525)9s82 P) Ree URES ecm 42 asuee ee 


Ci Cid2 s,22 4 COde, S..2/ 7/0 eevee ty 20 mies eZ") 


Grant Not Void for Failure to Register 
It—A grant is not void because of failure 
to record it. A junior grant that is re- 
corded is not valid until there has been 
seven years’ adverse possession. North 
Carolina Mining Co. v. Westfeldt, 151 F. 
290 (1907). 

Sufficient Evidence for Registration.— 
The certificate of the Secretary of State of 
North Carolina, attached to a grant of land 
and attested by the Great Seal of the State, 
is sufficient evidence of its official char- 
acter to warrant its registration without 
further proof. Ray v. Stewart, 105 N. C. 
ATO it moose Le 182mCls90) ee barcelfony. Llap= 


Extension of Time for Registration.— 
“Prior to 1885 the statutes provided that 
all grants, deeds, etc., be registered in the 
county wherein the land was _ situated 
within two years from the date thereof. 
With one or two omissions, the legislature 
uniformly extended the time for registra- 
tion for two years. The Supreme Court 
with equal uniformity held that such in- 
struments, when registered within two 
years from their date or within the ex- 
tended period, were good and valid for all 
purposes from their date by relation.” Jan- 
ney v. Blackwell, 138 N. C. 437, 50 S. E. 
857 (1905). 


SOOG, HL 1Sh Nea O11 oe 4s Oy eed, (1896), 
Wyman ve slaylot, 1240N.1C. 426, 32° 0. b. 
740 (1899). 


Cited in United States v. 7,405.3 Acres 
of Land, 97 F. (2d) 417 (1938). 


§ 146-49. Grant issued in case of claimant’s death.—In case of the 
death of any person having made an entry of lands, pending the same or before 
making out the grant, the Secretary shall issue the grant in the name of the de- 
cedent; and those interested, as heirs at law, devisees, tenants in dower, by the 
curtesy, or otherwise, shall have the same estate as if the land had been granted 
during ‘the lite of the decedent? (1715, c) 44, s/ 6, P. Ro; 1798'c.4390 snares 
ha eR Ge Oe 42$76,923' te Code.1s 32/7 S0c" hey se oUt Cmca ca /OGUN) 


§ 146-50. When Secretary of State may withhold grant.—When ap- 
plication is made for a grant, if the Secretary of State has reason to believe that 
the land covered by any entry and the surveys made in pursuance of the same 
is the property of the State Board of Education, he may, in his discretion, with- 
hold the issuance of a grant for same until the engineer of the State Board of 
Education or surveyor appointed by the Board shall have examined into the 
matter and made his report. And if the engineer or surveyor shall report that 
the lands in question are the property of the State Board of Education and not 
subject to entry, the Secretary of State shall not issue a grant on such entry 
and surveys. If the Secretary of State has reason to believe that the land for 
which a grant is sought has already been granted and does not belong to the 
State, he shall not issue grant for the same until it appears to his satisfaction 
that the land does belong to the State and is subject to entry. 

The Secretary of State shall withhold a grant to any and all vacant and unap- 
propriated lands lying within or immediately adjacent to the boundaries of any 
and all national forest purchase areas; also to lands within or near State forests 
and parks, and such other areas as the Department of Conservation and Develop- 
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ment may request to be withheld for dedication to public use as State forests, 
State parks, game refuges or other recreational areas. The Secretary of State 
is further authorized to furnish to the Department of Conservation and Develop- 
ment all available information on such tracts or parcels of vacant land. The De- 
partment of Conservation and Development, after proper investigation, may then 
request the permanent dedication of these lands to the State as State forests and 
parks, game and wildlife refuges or other type of economic or recreational areas. 
If the Department of Conservation and Development should decide that the lands 
in question are too small or in other ways unsuitable for administration as such 
State forests and parks but are more suitable for the consolidation of publicly 
owned forests, parks, game refuges or other recreational areas, it may upon ap- 
proval by the Governor request the Secretary of State and the said Secretary is 
hereby directed, payment of the usual official and service fees therefor to be 
made in such manner as the said Secretary may direct, to issue a grant for said 
land to such agency as may have the direction and supervision over such pub- 
licly owned forests, parks, game refuges or other recreational areas, or it may 
enter into agreement with federal or other public and private agencies for ex- 
change of lands in order to bring about the consolidation of publicly owned 
forests, parks, game refuges or other recreational areas; and on approval of 
such agreements for exchange by the Governor, the Secretary of State, on re- 
quest of the Department of Conservation and Development, shall issue grants 
in accordance with such agreements. (1903, c. 272, s. 3; Rev., s. 1727; C. S., 
Sm /ooleel935,..c, 173.) 
Editor’s Note. — The second paragraph 
was added by the 1935 amendment. 


§ 146-51. Cutting timber on land before obtaining a grant.—lI{ any 
person shall make an entry of any lands, and before perfecting title to same 
shall enter upon such lands and cut therefrom any wood, trees, or timber, he 
shall be guilty of a misdemeanor. Any person found guilty under the provisions 
of this section shall further pay to the State double the value of the wood, trees, 
or timber taken from the land, and it shall be the duty of the solicitor of the 
district in which the land lies to sue for the same. (1903, c. 272, s. 4; Rev., s. 
WA eA OS AEA D: 


§ 146-52: Transferred to § 104-25. 


§ 146-53. Card index system for grants.—The Secretary of State shall 
install in his office a card index system for grants, and every warrant, plot, and 
survey that can be found shall be encased in separate envelopes. Each card 
and envelope shall show substantially the following: 

S Ac ane County. eer. eee CTeS 


CURIE TNS ose cae a ea nA Issued erga asc cee: 

ADIL OO EME cet. th ee ee ee BECVISD, tris <bean attra untae 

POLEVNG Me. cere ok eee Entered pete sere. aie 

ECIGM Ome tee eer tc ys 8 oe ke See ate aes 

WPOCALIOLUS Re sees cee ees oe cae oe See eee 

PRL accc: wa setente es oot": ca sin crane meee tee 

Such grant books as are old and falling to pieces shall be recopied, and when- 
ever any part of the record of a grant is partly gone or destroyed the Secretary 
of State shall restore same, if he can do so with accuracy from the description 
in the plot and survey upon which the grant was issued and original record 


mademsGL9UO" cr 505,0Ss.01) 2.05 meats. 7 0G40) 


§ 146-54. Grant of Moore’s Creek Battlefield authorized.—In con- 
junction with an act of Congress relating to the establishment of the Moore’s 
Creek National Military Park (June 2, 1926, c. 448, s. 2, 44 Stat. 684, U. S. 
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Code, Title 16, ss. 422-422(d)), the Governor of the State of North Carolina is 
hereby authorized to execute to the United States Government a deed vesting 
the title to Moore’s Creek Battlefield, Pender County, in said United States 
Government on behalf of the State of North Carolina, to preserve the same as 
an historical battlefield: Provided, that the consent of the State of North Caro- 
lina to such acquisition by the United States is upon the express condition that 
the State of North Carolina shall so far retain a concurrent jurisdiction with the 
United States over such battlefield as that all civil and criminal processes issued 
from the courts of the State of North Carolina may be executed thereon in like 
manner as if this authority had not been given: Provided further, that the title 
to said battlefield so conveyed to the United States shall revert to the State of 
North Carolina unless said land is used for the purpose for which it is ceded. 
(1925, c. 40; 1927, c. 56.) 

Editor’s Note. — The 1927 amendment 
struck out the words “and that the State 


committed on said tract of land so ceded” 
which immediately preceded the last pro- 


of North Carolina also reserves authority  viso. 
to prevent all violation of its criminal laws 
ARTICLE 6. 


Correction of Grants. 


§ 146-55. Change of county line before grant issued or registered. 
—All grants issued on entries for lands which were entered in one county, and 
before the issuing of the grants therefor, or the registration of the grants, by the 
change of former county lines, or the establishment of new lines, the lands so 
entered were placed in a county, or in counties different from that in which they 
were situated, and the grants were registered in the county where the entries 
were made, shall be good and valid, and the registration of the grant shall have 
the same force and effect as if they had been registered in the county where the 
lands were situated; and all persons claiming under and by such grants may have 
them, or a certified copy of the same, from the office of the Secretary of State, 
or from the office of the register of deeds when they had been erroneously regis- 
tered, recorded in the office of the register of deeds of the county or counties 
where the lands lie, and such registration shall have the same force and effect as 
if the grants had been duly registered in such county or counties. (1897, c. 37; 
Rev S 6175629! iO. Si75009) 


When the entry and survey are made in 
ene county, the registering of the deed in 
that county gives good title although a 
new county may have been organized in- 


cluding the land granted before the grant 
was registered. McMillan v. Gombill, 106 
N.C. 359, 11 S.- Be 273 3(1890)- Wananmay: 
Taylor, 124 N.'C;-426; 32°S, E. 74001 s90n 


§ 146-56. Entries in wrong county.—Whereas many citizens of the State, 
on making entries of lands near the lines of the county wherein they reside, either 
for want of proper knowledge of the land laws of the State or not knowing the 
county lines, have frequently made entries and extended their surveys on such 
entries into other counties than those wherein they were made, and obtained 
grants on the same; and whereas doubts have existed with respect to the validity 
of the titles to lands situated as aforesaid, so far as they extend into other coun- 
ties than those where the entries were made; for remedy whereof it is hereby 
declared that all grants issued on entries made for lands situated as aforesaid 
shall be good and valid against any entries thereafter made or grants issued there- 
on. (18055503675, P. R.:.18345 ¢c. 172 R. C., c.1A2, s.27 Coden sa. 2/64. eum 
Si L/.3/ FEC ees 50; ) 

Applied and discussed in Harris v. Nor- 
man, 96 N. C. 59, 2 S. E. 72 (1887). See 


Avery v. Strother, 1 N. C. 558 (1802); 
Lunsford v. Bostion, 16 N. C. 483 (1830). 


§ 146-57. Errors in surveys of plots corrected.—Whenever there may 
be an error by the surveyor in plotting or making out the certificate for the 
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secretary’s office, or the secretary shall make a mistake in making out the courses 
agreeable to such returns, or misname the claimant, or make other mistake, 
so as such claimant shall be injured thereby, the claimant may prefer a_peti- 
tion to the superior court of the county in which the land lies, setting forth 
the injury which he might sustain in consequence of such error or mistake, 
with all the matters and things relative thereto; and the court may hear testi- 
mony respecting the truth of the allegations set forth in the petition; and if it 
shall appear by the testimony, from the return of the surveyor or the error of 
the secretary, that the patentee is liable to be injured thereby, the court shall 
direct the clerk to certify the facts to the Secretary of State, who shall file the 
same in his office, and correct the error in the patent, and likewise in the records 
of his office. The costs of such suit shall be paid by the petitioner, except when 
any person may have made himself a party to prevent the prayer of the petitioner 
being granted, in which case the costs shall be paid as the court may decree. 
The benefits granted by this section to the patentees of land shall be extended 
in all cases to persons claiming by, from, or under their grants, by descent, 
devise, or purchase. When any error is ordered to be rectified, and the same 
has been carried through from the grant into mesne conveyances, the court 
shall direct a copy of the order to be recorded in the register’s book of the 
county: Provided, no such petition shall be brought but within three years after 
the date of the patent; and if brought after that time, the court shall dismiss 
the same, and all proceedings had thereon shall be null and of no effect: Pro- 
vided further, nothing herein shall affect the rights or interest of any person 
claiming under a patent issued between the period of the date of the grant al- 
leged to be erroneous and the time of filing the petition, unless such person shall 
have had due notice of the filing of the petition, by service of a copy thereof, and 
an opportunity of defending his rights before the court according to the course 
Of the common law. ((1790,c..326,) Po °R.; 1798, ¢, 504, P..R.:.1804, cs 655, P. 
Reo lamees/O. eh. hi Gece. 42.6) 2o Code, s2/S5; Rev,,.s..1/385,C: Si, 
S001.) 


§ 146-58. Resurvey of lands to correct grants.—Persons who have 
heretofore entered or may hereafter enter vacant lands shall not be defeated in 
their just claims by mistakes or errors in the surveys and plots furnished by 
surveyors, but in every case where the purchase money has been paid into the 
State treasury within the time prescribed by law after entry and survey or plot 
furnished shall be found to be defective or erroneous, the party having thus made 
entry and paid the purchase price may obtain another warrant of survey from 
the entry-taker of the county where the land lies, and have his entry surveyed 
as is directed by existing laws, and on presenting a certificate of survey and two 
fair plots thereof to the Secretary of State within six months after the payment 
of the purchase money, the party making such entry and paying such purchase 
price shall be entitled to receive, and it shall be the duty of the Secretary of State 
to issue to him, the proper grant for the lands so entered. (1901, c. 734; Rev., 
S739 1G 6S) / 588.) 


§ 146-59. Lost seal replaced.—In all cases where the seal annexed to a 
grant is lost or destroyed the Governor may, on the certificate of the Secretary 
of State that the grant was fairly obtained, cause the seal of the State to be 
affixed. thereto. (1807, c. 727, P.-R.; R.C., c. 42, s. 24; Code, s. 2781; Rev., s. 
IAQ aC. 5 5.,<S.1/ 009. ) 


§ 146-60. Errors in grants corrected.—lIi in issuing any grant the num- 
ber of the grant or the name of the grantee or any material words or figures sug- 
gested by the context have been omitted or not correctly written or given, or 
the description in the body of the grant does not correspond with the plot and 
description in the surveyor’s certificate attached to the grant, or if in recording 
the grant in his office the Secretary of State has heretofore made or may here- 
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after make any mistake or omission by which any part of any grant has not been 
correctly recorded, the Secretary of State shall, upon the application of any 
party interested and the payment to him of his lawful fees, correct the original 
grant by inserting in the proper place the words, figures, or names omitted or 
not correctly given or suggested by the context; or if “the description in the grant 
does not correspond with the surveyor’s plot or certificate, he shall make the 
former correspond with the latter as the true facts may require. In case the 
party interested prefer it, the Secretary of State shall issue a duplicate of the 
original grant, including therein the corrections made; and in those cases in 
which grants have not been correctly recorded he shall make the proper correc- 
tions upon his records, or by rerecording, as he may prefer; and any grant cor- 
rected as aforesaid may be recorded in any county of the State as other grants 
are recorded, and have relation to the time of the entry and date of the grant as 
in) other vcasesa C1889" ce460 ahev., ts 0/4 Cio. tse 002) 

Power to Correct Errors Not Judicial— words or figures, etc., confers on him only 
The power conferred upon the Secretary a ministerial authority and not a judicial 
of State to correct errors in grants of power. Herbert v. Union Development 
State’s land, by supplying omissions, or Co., 179 N. C. 662, 103 S. E. 380 (1920). 
correcting the names of grantees, material 


§ 146-61. Irregular entries validated.—Wherever persons have prior to 
January first, one thousand eight hundred and eighty-three, irregularly entered 
lands and have paid the fees required by law to the Secretary of State, and have 
obtained grants for such lands duly executed, the title to the lands shall not be 
affected by reason of such irregular entries; and the grants are hereby declared 
to be as valid as if such entries had been properly made. (1868-9, c. 100, s. 4; 
1868-9, '¢.' 173, s.-6; 1874-5, c. 48-"Code, s22761; Revit s.21/743 Cus! sao el 

Section Cures Irregularities—Irregular- cured by this section. Wyman v. Taylor, 
ities in receiving grants from the State are 124 N. C. 426, 32 S. FE. 740 (1899). 


§ 146-62. Grant signed by deputy Secretary of State validated.— 
Where State grants have heretofore been issued and the name of the Secretary 
of State has been affixed thereto by his deputy or chief clerk, or by anyone pur- 
porting to act in such capacity, such grants are hereby declared valid; but noth- 
ing herein contained shall interfere with vested rights. (1905, c. 512; Rev., s 
74a ROR Sys 75928) 

This section does not interfere with tween the State and the grantee, if there 
vested rights, and therefore a grant coun- was no prior grant. Richard v. Ritter 
tersigned by a clerk is ‘not valid if it.con- umber Co, 158).N. Ce 54,730 eee 
flicts with a prior grant, but is valid as be- (1911). 


§ 146-63. Time for registering grants extended.—All grants from the 
State of North Carolina of lands and interests in land heretofore made, which 
were required or allowed to be registered within a time specified by law, or in 
the grants themselves, may be registered in the counties in which the lands lie 
respectively at any time within six years from the first day of January, nine- 
teen hundred and eighteen, notwithstanding the fact that such specified time 
has already expired, and all such grants heretofore registered after the expira- 
tion of such specified time shall be taken and treated as if they had been registered 
within such specified time: Provided, that nothing herein contained shall be held 
or have the effect to divest any rights, titles, or equities in or to the land covered 
by such grants, or any of them, acquired by any person from the State of North 
Carolina by or through any entry or grant made or issued since such grants 
were respectively issued, or those claiming through or under such subsequent 
entry or grant. (1893, c. 40; 1901, c. 175: 1905, c. 6; Rev., s. 1747; 1907, 
Cap O05: 909 Micwel Of wl OU cL Aeris Sess. 1913, Cc! 27. 45: 1915; Sctal7 Oe 
1917, C. S45) Ce Sense D93ceh x Sess, 19208 e735) 921s capl554) 

Revistrarion against Junior Grant— _ senior grant is valid against a junior grant 
Where neither party has possession the duly recorded no matter how long regis- 
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tration may have been delayed by senior 
grantee. Janney v. Blackwell, 138 N. C. 
437, 50 S. E. 857 (1905). 

It is not necessary that a grant from the 
State be registered to make it valid. The 
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§ 146-66.1 


retroactive statutes making grants regis- 
tered after the times prescribed valid, gives 
good title against a junior grant duly re- 
corded. Dew v. Pyke, 145 N. C. 300, 59 
Su 26,1907) 


§ 146-64. Time for registering grants and other instruments ex- 
tended.—The time is hereby extended until September first, one thousand nine 
hundred and twenty-six, for the proving and registering of all deeds of gift, 
grants from the State, or other instruments of writing heretofore executed and 
which are permitted or required by law to be registered, and which were or 
are required to be proved and registered within a limited time from the date of 
their execution; and all such instruments which have heretofore been or may 
be probated and registered before the expiration of the period herein limited 
shall be held and deemed, from and after the date of such registration, to have 
been probated and registered in due time, if proved in due form, and registra- 
tion thereof be in other respects valid: Provided, that nothing in this section 
shall be held or deemed to validate or attempt to validate or give effect to any 
informal instrument; and provided further, that this section shall not affect 
pending litigation: Provided further, that nothing herein contained shall be 
held deemed to place any limitation upon the time allowed for the registration 
of any instrument where no such limit is now fixed by law. (Ex. Sess. 1924, 
c. 20.) 

Effect on § 47-26.—Where a mother has 
made a deed of gift of her lands to her son, 
who has failed to have it registered in the 
time required by § 47-26, and it is for that 
reason void, a latter curative statute ex- 
tending the time for registration cannot 


revive the void deed to the son. Under the 
facts, vested rights thereunder have been 
acquired. Booth v. Hairston, 193 N. C. 278, 
1BG Ss 1B, SPO, Br AN. Ike IR, qaER (Giger ye Gree 
hearing ui95.N- C28, 141 S.Ho480 (1928). 


§ 146-65. Time for registering grants further extended.—The time 
for the registration of grants issued by the State of North Carolina is hereby 
extended for a period of two years from January first, nineteen hundred and 
twenty-five: Provided, that nothing herein contained shall be held or have the 
effect to divest any rights, titles or equities in or to the land covered by such 
grants, or any of them, acquired by any person from the State of North Carolina 
by or through any entry or grant made or issued since such grants were re- 
spectively issued, or those claiming through or under such subsequent entry 
or grant. (1925, c. 97.) 


§ 146-66. Time for registering grants or copies extended.—The time 
for the registration of grants issued by the State of North Carolina, or copies 
of such grants duly certified by the Secretary of State under his official seal, 
be and the same hereby is extended for a period of two years from the first day 
of January, nineteen hundred twenty-seven, and such grants or copies thereof 
duly certified as above set forth may be registered within such time as fully as 
the original might have been registered at any time heretofore: Provided, that 
nothing herein contained shall be held or have the effect to divest any rights, 
titles, or equities in or to the land covered by such grants or any of them, ac- 
quired by any person from the State of North Carolina by or through any entry 
or grant made or issued since such grants were respectively issued, or those 
claiming through or under such subsequent entry or grant. (1927, c. 140.) 


§ 146.66.1. Further extension of time for registering grants or 
copies.—The time for the registration of grants issued by the State of North 
Carolina, or copies of such grants duly certified by the Secretary of State under 
his official seal, be and the same hereby is extended for a period of two years 
from January Ist, 1947, next ensuing, and such grants or copies thereof duly 
certified as above set forth may be registered within such time as fully as the 
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original might have been registered at any time heretofore: Provided, that nothing 
herein contained shall be held or have the effect to divest any rights, titles, or 
equities in or to the land covered by such grants or any of them, acquired by 
any person from the State of North Carolina by or through any entry or grant 
made or issued since such grants were respectively issued, or those claiming 
through or under such subsequent entry or grant. (1947, c. 99.) 


ARTICLE 7. 


Grants Vacated. 


§ 146-67. Civil action to vacate grant.—When any person claiming title 
to lands under a grant or patent from the King of Great Britain, any of the 
lords proprietors of North Carolina, or from the State of North Carolina, shall 
consider himself aggrieved by any grant or patent issued or made since the 
fourth day of July, one thousand seven hundred and seventy-six, to any other 
person, against law or obtained by false suggestions, surprise, or fraud, the 
person aggrieved may bring a civil action in the superior court for the county 
in which such land may be, together with an authenticated copy of such grant 
or patent, briefly stating the grounds whereon such patent should be repealed 
and vacated, whereupon the grantee, patentee, or the person, owner, or claimant 
under such grant or patent, shall be required to show cause why the same shall 
not be repealed and vacated. (R. C., c. 42, s. 29; Code, s. 2786; Rev., s. 1748; 
CiSns. 1/04.) 


Collateral Attack on Grant. — If the 
land be not subject to entry, the grant is 
void, and may be attacked collaterally. 
Janney v. Blackwell, 138 N. C. 437, 50 S. 
E. 857 (1905). 

Plaintiff Must Claim an Interest in 
Land.—An action cannot be had under this 
section unless it is made to appear that the 
plaintiff has an interest in the land claimed 
by the defendant. Jones v. Riggs, 104 N. 
C. 281, 70 S. E. 465 (1889); Wadsworth v. 
Cozard. A 75 NG. 15,9405: b. 670001997). 

Where the State has no interest in the 
land an action to vacate a grant must be 
brought by the party in interest in his own 
name and at his own expense. State v. 
Bland, 123 N. C. 739, 31 S. E. 475 (1898). 

Fraud Practiced on the State. — A grant 
cannot be set aside at the suit of a junior 
grantee on the ground of fraud practiced 
on the State. Henry v. McCoy, 131 N. C. 
586, 42 S. E. 955 (1902). 

Action Where Land in Several Counties. 


—When it appears in an action for the can- 
cellation of several grants brought under 
the provisions of this section, some of 
which lay in a different county from that 
wherein the action was brought, that the 
allegation of fraud and false suggestion in- 
volve one and the same transaction, affect- 
ing each and all the grants, the subject of 
the litigation, it is unnecessary to bring a 
separate action in respect to the grants is- 
sued in the other county, some of the lands, 
the subject of the action lying in the county 
wherein the action was brought. Hardwood 
v. Waldo, 161°N-: Co 196, 76 5. aoee 
(1912). 

Only Means of Attacking Grants. — It 
is well settled that a grant can only be va- 
cated by proceedings under the statute (§§ 
146-67 to 146-69). Crow v. Holland, 15 N. 
C. 417 (1834); McNamee v. Alexander, 109 
N. C. 242, 13 S. E. 777 (1891): Kimsey vy. 
Munday, 112 N. C. 816, 17 S. EF. 583 (1893). 


§ 146-68. Judgment recorded in Secretary of State’s office.—If, upon 


verdict or demurrer, the court believe that the patent or grant was made against 
law or obtained by fraud, surprise, or upon untrue suggestions, they may vacate 
the same; and a copy of such judgment, after being recorded at large, shall be 
filed by the petitioner in the Secretary of State’s office, where it shall be re- 
corded in a book kept for that purpose; and the Secretary shall note in the 
margin of the original record of the grant the entry of the judgment, with a ref- 
erence to the!record in his office. (R. C,, ¢. 42, s., 30; Code.) s. 2787." Reve: 
T/A cs OF sO. a sayo os) 


§ 146-69. Action by State to vacate grants.—An action may be brought 
by the Attorney General, in the name of the State, for the purpose of vacating 
or annulling letters patent granted by the State, in the following cases: 
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(1) When he has reason to believe that such letters patent were obtained 
by means of some fraudulent suggestion or concealment of a material 
fact, made by the person to whom the same were issued or made, or 
with his consent or knowledge; or 

(2) When he has reason to believe that such letters patent were issued 
through mistake, or in ignorance of a material fact; or 

(3) When he has reason to believe that the patentee, or those claiming 
under him, have done or omitted an act, in violation of the terms 
and conditions on which the letters patent were granted, or have by 
any other means forfeited the interest acquired under the same. 


(CO Ca Pi se 50/4 @0de, 6.02/53 "REV4 Sial/00 Caos: 7090.) 


State Must Be a Party Interested.— 
The State can only bring action under this 
section to vacate a grant, when title would 
vest in the State upon cancellation of the 
grant. State v. Bland, 123 N. C. 739, 31 S. 
E. 475 (1898). 

Attorney General Must Bring Action.— 
The right to bring action to set aside a 
grant because of fraud practiced on the 
State must be brought by the Attorney 
General in the name of the State, and can- 
not be brought by any other person. Henry 
v. McCoy, 131 N. C. 586, 42 S. E. 955 
(1902); Jones v. Riggs, 154 N. C. 281, 70 S. 
FE. 465 (1911). 

Grounds for Vacating. — Where a grant 
has been in strict compliance with the law, 


which cannot be taken away, even by the 
State, in the absence of an allegation of 
fraud or mistake, except after compensa- 
tion and under the principle of eminent 
domain. State v. Spencer, 114 N. C. 770, 
19 S. E. 93 (1894). 

Applicable Only to Land Grants.—A li- 
cense to sell liquor is not a letter patent to 
be vacated by quo warranto under this sec- 
tion. Hargett v. Bell, 134 N. C. 394, 46 S. 
E. 959 (1904). 

Proceeding by the Attorney General to 
vacate a charter of a corporation cannot be 
brought under this section, or because of 
any authority vested by this section, but 
must be brought under § 55-126. Attorney 
General v. Holly Shelter R. Co., 134 N. C. 


rights of property have been acquired 481, 46 S. E. 959 (1904). 


ARTICLE 8. 
Phosphate Beds. 


§ 146-70. Phosphate beds in navigable waters entered.—Any resident 
of this State who shall make affidavit before the clerk of the superior court of 
any county through which such navigable stream may flow, that he has dis- 
covered in any navigable stream or waters of this State any phosphate rock or 
phosphate deposit therein shall have authority and power to enter under the 
entry laws of this State so much of the bed of any such navigable stream or 
waters as shall not exceed in any one entry two miles in length up the middle 
of any such stream or water for the purpose of digging, mining, or removing any 
such deposit or rock. (1891, c. 476; Rev., s. 1751; C. S., s. 7597.) 


§ 146-71. Grant obtained; term; royalty.—Upon such affidavit being 
filed with the entry-taker, and upon a survey and plot being made of such entry 
by the county surveyor as is now required by law in cases of entry of land, being 
made and certified to the Secretary of State with a copy of such affidavit and 
entry so made, the Secretary of State shall issue a patent or grant to such person, 
his heirs or assigns, for a term of twenty-five years for the land, with the pro- 
viso and condition inserted therein that the grantee therein shall pay to the 
Treasurer of the State at the end of every three months a royalty of one dollar 
per ton for every ton of the crude phosphate rock or deposit mined, dug, or re- 


moved eGl Gol <c:'476,°6) 2 +. Revans 1792350 ie0..15.47098-) 


§ 146-72. Exclusive right to mine; bond for royalty.—Such grantee, 
his heirs or assigns, shall have the exclusive right to mine, dig, or remove any 
such phosphate rock or deposit for the term of twenty-five years from the date 
of the patent upon paying the royalty of one dollar specified in the patent: Pro- 
vided, however, that as a condition precedent to the granting of any such patent 
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each company or person making any such entry shall enter into bond with suffi- 
cient surety in the penal sum of five thousand dollars, conditioned for the making 
of faithful and true returns to the Treasurer of the State of the number of tons 
of phosphate rock and phosphate deposit so dug, mined, or removed, at the end 
of every month, and the punctual payment to the Treasurer of the royalty of 
one dollar per ton upon every ton of the crude rock, without being steamed or 
dried, at the end of every three months, and the bond and sureties shall be sub- 
ject to the approval now required by law for the bonds of State officers. (1891, 
CHA OMS) ee REVI S181 / 00 NC Ou oe oUs) 


§ 146-73. Navigation not obstructed by grantee. — No grant issued 
under the provisions of this article shall confer upon the person receiving the 
same the right to obstruct the navigation of any such stream or water, nor confer 
upon such person or his assigns any other right than that granted to take, mine, 
or dig phosphate rock or deposit therefrom. (1891, c. 476, s. 4; Rev., s. 1754; 
Ch ein cae Ae til’) 


§ 146-74. Fees for issuing grant for phosphate beds.—No fee or cost 
shall be charged or collected by the Secretary of State of any person or corpo- 
ration receiving any patent or grant under this article, except the fee allowed by 
law to the Secretary of State for issuing a patent under the entry laws of the 


State GLSO lc. 4/G6.0 ec vmnoml7 Or aC, noemcu COLs) 


§ 146-75. Failure to operate for two years vacates grant.—Any per- 
son or corporation who shall fail to dig, mine or remove phosphate rock or de- 
posit from any such stream or water to which he or it may be entitled under any 
patent or grant issued under the provisions of this article for the period of two 
years from the date of the patent, or after beginning digging, mining, or remov- 
ing the same, shall fail to continue to so dig, mine, or remove the same for the 
period of two years, shall forfeit all rights therein granted, and the territory shall 
immediately thereupon become subject to entry under the provisions of this 
article without making the affidavit of the discovery of any such deposits or 
rocks. 1891 'c? 4/0, 9s) 0; Rev asl 756 5 @ on st OU2s) 


§ 146-76. Mining phosphate without grant.—Any person or corpora- 
tion resident of this State shall have the right to mine, dig, or remove phosphate 
rock or deposits from any of the navigable streams or waters in this State to 
which no exclusive patent or grant may have been issued, upon such person or 
corporation first entering into bond in the penal sum of five thousand dollars, 
payable to the Treasurer of the State, for the payment of the same royalty, in 
the same manner and under the same regulations as are prescribed in this article 
for persons operating under a grant; but nothing in this section shall be con- 
strued to give to any such person or corporation any exclusive franchise or privi- 
lege to dig, mine, or remove any such phosphate rock or deposit from any 
stream or water of this State: (1891) c14/6,'s. 7s Rev:, s. 1737; Coss cues) 


§ 146-77. Mining phosphate rock in rivers.—If any person shall dig, 
mine, or remove any phosphate rock or deposit from any of the navigable waters 
of this State, except for the purpose of prospecting and discovering as allowed 
by law, he shall be guilty of a misdemeanor, and shall also forfeit and pay ten 
dollars per ton for every ton of phosphate rock or deposit so mined, dug, or re- 
moved, one-half to the use of the State and the other one-half to go to the in- 


former, (160 ice47/0.us..8; Reva ss65744..5 Conus. eA0U4e) 
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SUBCHAPTER IIS CANDS:- CONTROLLED BY STATE. BOARD 
OF EDUCATION. 


ARTICLE 9, 
Swamp Lands Reclaimed. 


§ 146-78. Power in State Board of Education.—The State Board of 
Education is invested with full power to adopt all necessary ways and means for 
causing so much of the swamp lands to be surveyed as it may deem capable of 
being reclaimed, and shall cause to be constructed such canals, ditches, roads, 
and other necessary works of improvement as it may deem proper and necessary. 
(hepoeecr 0/05. 5) Ri Ce Caoomsno. Code, 5/2508» 1885)'en70psselt Zea e189, 
C55. cos Rew, $4030 MiGs s.*7005. ) 


§ 146-79. Expenditures limited.—The State Board of Education shall 
not lend or expend any part of the public moneys, stocks, funds, or property 
vested in it by law, or under its control, for the purpose of reclaiming lands, or 
for any other purpose whatsoever, except by the direction of the General As- 
Seip yon{ ixes10100,1825125716/0-1,10, 279; Code, ss. 2515, 2530 sRev., s. 4037; 
Ce 51sn L006.) 


§ 146-80. Purchase and exchange of land.—Whenever, in the process 
of draining, it may be necessary, in order to prevent a sacrifice of the interests of 
the State, to purchase small tracts owned by individuals, the corporation may 
buy them, or exchange for them some other portions of the swamp lands; and 
the lands thus acquired by the corporation shall be held by it as other swamp 
failitom Gon Ons, 142 Codence2ol/s  iey,, 5. 4036¢.C.. 9., 8. 7007.) 

Editor’s Note.—The word “corporation” corporation. The said section was brought 
as used in this and certain other sections forward in the Legislative Edition of the 
of this subchapter would seem to refer to North Carolina Code of 1943 as § 115-16 
the State Board of Education. By § 5394 but appears as repealed in the General 
of Volume 3 of the Consolidated Statutes Statutes. 
the members of the Board were created a 


§ 146-81. Title vested in Board by written consent.—Whenever it is 
necessary to construct any such works on the lands of any individual proprietor, 
his written consent, without any formal deed of conveyance of the lands neces- 
sary to the work and its future enjoyment, shall vest the title thereof in the 
corporation forever; and when any infant or person non compos mentis is owner 
thereof, his guardian is authorized to give such consent; and a feme covert and 
her husband may do so without any private examination; and the consent so 
Pivenrsialebervalid sor all purposesa (kh or,re4.0/7, S107 R.. C3.c2 66, s. 6;. Code, 
Se Us eRevessa40o9 = CG yes nO0s.) 

Cross Reference.—For meaning of ‘‘cor- 
poration” as used in this section, see note 
under § 146-80. 


§ 146-82. Condemnation of lands.—Whenever the consent of the pro- 
prietor shall be withheld, the corporation’s agents may enter on the lands and lay 
off so much as may be necessary to be used in such work, the value of which shall 
be assessed to the proprietor according to law; and, upon the payment thereof, 
the title shall be vested in the corporation forever. In the assessment of valua- 
tion, the benefit that will accrue to the proprietor by reason of the improvement 
may be likewise reckoned and set off against the damages. The proceedings for 
such condemnation shall be the same as are provided for condemnation of lands 
by railroad corporations. And the corporation’s officers and agents shall have 
a right to enter upon the lands of all persons whomsoever, for the purpose of 


3B N. C.—45 705 
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surveying, (Ri*S.,.c!67,.S. 7 Ra Cc 100355,07 7. Code. ssi2 510 e2ol Ola eveme: 
4040; C. S., s. 7609.) 


Cross Reference.—For meaning of ‘“‘cor- 
poration” as used in this section, see note 
under § 146-80. 


§ 146-83. Private lands assessed for benefits.—When there are lands 
owned by individuals which can be reclaimed by reason of the canals, ditches, or 
other works of the corporation, the same shall be assessed to contribute an 
equitable proportion of the cost of such works; which assessment shall be made 
by the Board or a board of commissioners appointed by them, and the same shall 
be charged on the lands; but the corporation, by contract with individual pro- 
prietors, may agree upon the assessment, and accept payment thereof in labor 
or money. CR..S., c:67,'S) 8; Rs, c..00, SMG; Code saZ251 lie Revnsm404 ees 
S., s. 7610.) 


Cross Reference.—For meaning of “cor- 
poration” as used in this section, see note 
under § 146-80. 


§ 146-84. Regulations for surveying, reclaiming, and assessing.— 
The State Board of Education may enact all necessary rules and regulations for 
surveying and reclaiming the swamp lands; for assessing the lands of individuals 
which may be improved by the works, and for collecting assessments; and the 
assessments shall be published weekly for five weeks in one of the newspapers 
published in Raleigh, and also filed in the office of the clerk of the superior court 
of the county wherein the lands assessed are situate. If no objections are filed 
at the court next after such advertisement, the assessments shall be confirmed 
by the court and the lands adjudged liable for the amount, and execution may be 
issued for the sale thereof to satisfy the same, on motion to the court for that 
purpose; and if any reasons be shown against the assessments, they shall be 
heard and determined by the court, and the assessments shall be increased or 
diminished, as the court shall adjudge. (R22 S,8¢..67, s. 93 RY Cy cu OO mamma 
Code) s, 25127°1899, c, 253-.1901,,c. 529) Rev. s, 4042. (Ce Sease /Oile) 


§ 146-85. Engineer, surveyor, and other servants employed.—The 
State Board of Education may appoint an engineer and surveyor and other 
servants to plan the works directed by this subchapter, and such Board may 
annually appoint an agent to superintend and supervise all the swamp lands be- 
longing to the State Board of Education. (R. S., c. 67, s. 9; 1854, c 4850R: 
Cs c, 66, Ss.9, 20: Code) 5392512, 25237) 1899; sh 253..6s0 125055 100 Temozee 
Reverse 043= Cot Sas 0lz.) 


§ 146-86. Agent’s duties.—Such agent shall devote his entire attention 
to the business; abandon all prior engagements that may conflict with the inter- 
est of the State Board of Education; aid and assist counsel in the preparation and 
trial of all suits that may be directed by the corporation; collect information as 
to the location and value of all such lands; survey or have surveyed such tracts 
of such lands, or such other lands necessary to ascertain the location of lands 
belonging to the corporation as he may deem necessary, under the direction of 
the corporation. He shall make reports from time to time to the corporation of 
all the information he obtains, with such suggestions as he may deem proper; 
and shall prepare a statement of each tract of land owned by the corporation 
and its location, quantity, as well as ascertained and probable value, distinguish- 
ing between those tracts the title to which is doubtful or good; and this state- 
ment shall be recorded by him in a book to be kept by the corporation and in a 
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manner, by index or otherwise, easy for reference. (R. C., c. 66, s. 21; Code, 
Sa 2024 71899) ci 2532's) Se,Rev., Ss. 4044-°C..S) si 75135) 
Cross Reference.—For meaning of “cor- 
poration” as used in this section, see note 
under § 146-80. 


§ 146-87. Agent may be removed.—The agent may be removed by the 
State Board of Education at any time and another appointed to supply the va- 
cancy, the agent removed being paid a prorata compensation. The agency may be 
continued in the discretion of the Board. (R. C., c. 66, s. 22; Code, 2525; 
bog).8G.)205;)S43 1901, coda hem,-s. 40452 C15. 5.5/614)) 


ArTIcLE 10. 
Lands Sold for Taxes. 


§ 146-88. Title vested in State Board of Education.—The title of all 
lands acquired by the State by virtue of being sold for taxes is hereby vested 
in the State Board of Education. (1917, c. 209; C. S., s. 7615.) 


§ 146-89. Protection of interest in lands sold for taxes.—Whenever 
any lands in which the State Board of Education has an interest, by way of 
mortgage or otherwise, are advertised to be sold for any taxes, special assess- 
ment, or under any lien, the State Board of Education is authorized, if in its 
judgment it is necessary to protect the interest of the Board, to appear at any 
sale of such lands and to buy the same as any other person would, and for the 
purpose of paying therefor use any funds which the State Board of Education 
may have on hand, or, if necessary, borrow the money with which to make such 
purchase and to execute its notes therefor, and may use any funds coming to the 
State Board of Education from the sale of any property or otherwise to pay 
Suichmnotesm( 191/7..c™ 2468 C15), Sa/010.) 


ARTICLE 11. 
Controversies Concerning Lands. 


§ 146-90. Title presumed in the Board; tax titles.—In all controver- 
sies and suits for any of the swamp lands to which the State Board of Education 
or its assigns shall be a party, the title to such lands shall be taken and deemed 
to be in that corporation or its assigns until the other party shall show that he 
has a good and valid title to such lands in himself. 

In all controversies touching the title to or the right of possession to any lands 
claimed by the State, the State Board of Education or the University of North 
Carolina, under any sale for taxes at any time heretofore made or which here- 
after may be made, the deed of conveyance made by the sheriff or other officer 
or person making such sale, or who may have been authorized to execute such 
deed, shall be presumptive evidence that the lands therein mentioned were, at 
the time the lien for such taxes attached and at the time of the sale, the property 
of the person therein designated as the delinquent owner; that such lands were 
subject to taxation; that the taxes were duly levied and assessed; that the lands. 
were duly listed; that the taxes were due and unpaid; that the manner in which 
the listing, assessment, levy, and sale were conducted was in all respects as the 
law directed; that all the prerequisites of the law were duly complied with by all 
officers or persons who had or whose duty it was to have had any part or ac- 
tion in any transaction relating to or affecting the title conveyed or purporting to 
be conveyed by the deed, from the listing and valuation of the property up to 
the execution of the deed, both inclusive; and that all things whatsoever required 
by law to make a good and valid sale and vest the title in the purchaser were 
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done, and that all recitals in such deed contained are true as to each and every 
of the matters so recited. 

In all controversies and suits involving the title to real property claimed and 
held under and by virtue of a deed made substantially as above the person claim- 
ing title adverse to the title conveyed by such deed shall be required to prove, 
in order to defeat such title, either that the real property was not subject to 
taxation for the year or years named in the deed, that the taxes had been paid 
before the sale, that the property had been redeemed from the sale according to 
the provisions of law, and that such redemption was had or made for the use 
or benefit of persons having the right of redemption under the laws of this State, 
or that there had been an entire omission to list or assess the property or to levy 
the taxes or to sell the property; but no person shall be permitted to question 
the title acquired under such sale and deed without first showing that he or the 
person under whom he claims title had title to the property at the time of the 
sale, and that all taxes due upon the property have been paid by such person or 
the person under whom he claims title. (1842-3, c. 36, s. 3; R. C.,.c; 66,05 245 


Code; 842927 5.1889, (Cn 243 Rey. uema04/er Cosy /Ol/Za) 


Cross Reference——For meaning of “cor- 
poration” as used in this section, see note 
under § 146-80. 

Title Presumed in the Board of Educa- 
tion When it is shown that the land is 
swamp land and within a swamp of more 
than 2,000 acres, the law presumes that the 
Board of Education is the owner thereof, 
because grants of such land are void and 
unauthorized. Board v. Makely, 139 N. C. 
Si) Si <S.. 78441905.) State Boardey, 
Roanoke wR. 6 Coleisss NaC. 313. 73 oak. 
994 (1912). 

Presumption Rebuttable. — The pre- 
sumption of title in the Board of Edu- 
cation lasts only until good title is shown 
to be in another party. Shingle Co. v. Lum- 
ber Co. o178eN. (CC. 220 1000S. By 332) (G010); 

Effect of Presumption as to Title on In- 
terpretation of Deed.—The description “to 
the high water mark” of nonnavigable arm 
of the sea, a broad shallow sound, restricts 
or limits conveyance to correctly located 
line of mean high water as indicated on 


the ground, particularly where title to 
marsh lands was at time lots were laid off 
held by State subject to disposition by 
State Board of Education, since title to 
swamp lands is presumed to be in Board 
or its assignees until a valid title to such 
land is shown otherwise. Kelly v. King, 
225 N. C. 709, 36 S. E. (2d) 220 (1945). 

Presumption That Officers Do Their 
Duty.—It is entirely proper and competent 
for the State to provide that the presump- 
tion that public officials have done their 
duty should apply, and throw upon any ad- 
verse claimant the burden of proving the 
contrary. This decision does not, in any 
way, conflict with the cases of King v. 
Cooper, 128..N. C. 347, 38 S. E: 924°(1901)5 
Matthews v. Fry, 141 N. C. 582, 54 S. E. 
379 (1906); Warren v. Williford, 148 N. C. 
474, 62 S. E. 697 (1908), and Rexford v. 
Phillips, 159 N. C. 213; 74S. EB. 337 (9iep, 
the facts in those cases and this one being 
very different. State v. Remick, 160 N. C. 
562, 76 ». B. 627 (1912). 


§ 146-91. Statute of limitations.—No statute of limitation shall affect 


the title or bar the action of the State Board of Education or its assigns, unless 
the same would protect the person holding and claiming adversely against the 
State; and no statute of limitation shall be a bar to the State Board of Education 
or of its assigns in the trial of any action in any court of competent jurisdiction 
against any person, firm, or corporation for damages for timber heretofore or 
hereafter cut and removed from lands owned by the Board of Education or for 
any other acts of trespass committed on such lands. (1842, c. 36, s. 5; R. C., ¢. 
Ob" sr2us Codé, Sa 25285) Rev nse 4048 919017 mer 28/5 CRG ease Olam 


Editor’s Note.—Tillery v. Lumber Co., 
172 IN. G2 96,990 5. F196 916) etaid 
down the rule that this statute was not in- 
tended to protect an assignee of the State 
against the statute of limitations when the 
action was for damage to timber. By 
amendment 1917 the part of the section 
following the semicolon was added making 
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it clear that the statute of limitations was 
not to be applied in actions for damages 
to timber. 

The purpose of this section was to make 
applicable to the State Board of Education 
the same limitations applicable to the 
State, and the words “or its assigns” were 
intended to make applicable to assigns of 


§ 146-92 


the Board the same limitations applicable 
to the Board, but only as applied to ad- 
verse possession had while title was in the 
Board. Virginia-Carolina Tie, etc., Co. v. 
Dunbar, 106 F. (2d) 383 (1939). 

Assignee Not Barred by Statute of Lim- 
itations.—In an action for land the plaintiff 
is not barred by the statute of limitations, 
which does not run in such cases, unless 
the State would have been barred by ad- 
verse possession. State Board v. Roa- 
noke R. Co., 158 N. C. 318, 73 S. E. 994 
(1912). 

Harmless Error.—In action for dam- 
ages for alleged trespass in the cutting of 


Cu. 146. Stats LAnps—SALE 


§ 146-95 


claimed adverse possession under color of 
title of land in dispute, and _ plaintiff 
claimed title under deeds executed by the 
State Board of Education to a third party, 
error, if any, in charging that the 7-year 
statute of limitations, rather than the 21- 
year statute, was applicable was harmless 
to plaintiff where, under defendants’ evi- 
dence, jury could not have found that de- 
fendants and those under whom defend- 
ants claimed had been in possession for 
7 years without finding that they had 
been in possession for more than 21 years. 
Virginia-Carolina Tie, etc., Co. v. Dunbar, 
106 F. (2d) 383 (1939). 


timber on swamp land where defendants 


§ 146-92. Actions by Board; counsel; compromise.—The State Board 
of Education may employ counsel learned in the law to aid and assist it in the 
investigation and prosecution of its title to any of the swamp lands; and may 
compromise upon such terms as to it shall seem reasonable and just, for the 
title, so as to secure the corporation an indefeasible right in such lands. (R. C., 
ClOGmomis ec odcecec 10; hey. cs. 4051' °C. 54s, /619:) 

Cross Reference.—For meaning of ‘“cor- 
poration” as used in this section, see note 
under § 146-80. 


§ 146-93. Agreement with others to prosecute or survey. — The 
State Board of Education has full power and authority to agree with any person 
to prosecute its claim to any swamp lands in any county or counties, or to survey 
and identify its lands in such counties, and allow to such person a share of any 
such land as a compensation for his services. (1854, c. 48; R. C., c. 66, s. 23; 
Sodemse 020 2 Rey) -S5 4052 C2 8.3s:.7620)) 


ARTICLE IZ. 
Sale of Lands. 


§ 146-94. Sale of swamp lands.—The State Board of Education is au- 
thorized and directed to sell and convey the swamp lands at public or private 
sale at such times, for such prices, in such portions, and on such terms as to it 
may seem proper; but it shall not sell at a price less than twelve and one-half 
cents per acre. It shall report each sale to the next session of the General As- 
sembly. The proceeds, as also money received on entries of vacant land, shall 
become a part of the State Literary Fund. The corporation shall not sell any 
canal by it constructed under this subchapter. (R. C., c. 66, s. 12; 1872-3, c. 194, 
Be Oodenss, 2olt 2515, 2529) 1S80r cr 24357 o4 Rev. 5, 40492 GS. s; 7621.) 


Cross Reference.—For meaning of “cor- 
poration” as used in this section, see note 
under § 146-80. 

May Sell Tidelands. — The State Board 
of Education may sell and convey the fee 
in tidelands which are not adjacent to 


navigable water and which comprise one 
tract of marsh lands of more than 2,000 
acres. Home Real Estate Loan, etc., Co. v. 
Parmele, 214 N. C. 63, 197 S. E. 714 (1938). 

Stated in Parmele v. Eaton, 240 N. C. 
539, 883 S. E. (2d) 93 (1954). 


§ 146-95. Reservation to the State. — In any sale which shall be made 
by the State Board of Education the following powers shall be expressly re- 
served to the State, to be exercised under such laws as are now or may be en- 


acted by the General Assembly: 


(1) To make any expedient regulations respecting the repair of the canals 
which have been cut by the State, or enlargement of such canals. 
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(2) To impose taxes on the lands benefited by those canals for their re- 
pair, and which shall not be closed. 

(3) That the navigation of the canal shall be free to all persons, subject to 
a right in the State to impose tolls. 

(4) That all landowners on the canals may drain into them, subject only 
to such general regulations as now are or hereafter may be made by 
the General Assembly in such cases. 

(5) That the roads along the banks of the canal shall be public roads. (1872- 
3) Calls Goderse253¢r Revs 4050 Cease O22. 


§ 146-96. Forfeiture for failure to register deeds.—All the grants 
and deeds for swamp lands, heretofore made, must have been proved and regis- 
tered in the county where the lands are situate, within twelve months from No- 
vember first, one thousand eight hundred and eighty-three, and every such grant 
or deed, not being so registered within that time, shall be void, and the title of 
the proprietor in such lands shall revert to the State; but the provisions of this 
section shall be applicable to the swamp lands only which have been surveyed 
or taken possession of by, or are vested in, the State Board of Education or its 
agents. CR. S.-c:; 67/+s) 10 Rei@, %¢ 66, s.10% Code; +ss 251323860 -meuemnee 
4046; C. S., s. 7623.) 


§ 146-97. Withdrawal of swamp lands from sale under certain con- 
ditions; lease or sale to Department of Conservation and Development. 
—When it shall be reported to the State Board of Education, after investiga- 
tion by the Department of Conservation and Development, that any part of the 
lands now known as “swamp lands” should be retained and reserved from sale 
in the public interest because of the suitability of the waters thereupon for oyster 
culture, or for game refuge, or other purposes consistent with public use, 
the Board of Education shall, if upon examination it is found that the reser- 
vation of the said lands for such purpose is proper and to the public interest, 
reserve the same and make such disposition as will best conserve the public 
interest by lease or sale to the Department of Conservation and Development 
as may be thought proper. Such lease or sale to the Department of Conserva- 
tion and Development may be upon such terms as may be determined upon by 
the Board of Education: Provided, that no lands now belonging to the State 
Board of Education upon which there is any natural oyster bed, or which is 
suitable for oyster culture, shall be subject to sale by the said Board of Educa- 
tion without first giving to the Department of Conservation and Development 
an opportunity to investigate and to report to the Board of Education as to 
whether it is desirable to make a reservation thereof under this section. (1935, 
c. 342.) 


§ 146-98. State Board of Education authorized to transfer lands, 
Pender and Onslow counties, for development as game refuge. — The 
State Board of Education is authorized and empowered in its discretion to trans- 
fer or lease to the Department of Conservation and Development that certain 
swamp land now owned by the State Board of Education in Pender and Onslow 
counties, known as Holly Shelter Pocosin, for the purpose of development, super- 
vision and administration as a game refuge, or game preserve, and as a public 
hunting ground, in accordance with the provisions of the laws of North Caro- 
lina relating to game refuges, game preserves and public hunting grounds. 

In the event the above described swamp lands, known as Holly Shelter 
Pocosin, should hereafter cease to be used as a game refuge, or game preserve, 
and public hunting ground, the Department of Conservation and Development 
shall lose all of the rights conferred by this section and the said swamp lands 
shall revert to the State Board of Education. (1939, c. 232.) 
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§ 146-99. State Board of Education authorized to convey or lease 
marsh and swamp lands to State Department of Conservation and De- 
velopment.—The State Board of Education is authorized and empowered in 
its discretion to transfer or lease to the State Department of Conservation and 
Development, any or all of the marsh and swamp lands owned by it in the State, 
for the purpose of development, supervision, and administration of game refuges, 
or game preserves, or as a public hunting ground. (1945, c. 783, s. 1.) 


§ 146-100. Conveyances to contain reversionary clause. — Any of 
the said marsh and swamp lands conveyed to the Department of Conservation 
and Development for the purposes specified in § 146-99 shall contain a rever- 
sionary clause providing that upon the said State Department of Conservation 
and Development ceasing to use said lands for said purposes, the same should 
revert back to the State Board of Education. (1945, c. 783, s. 2.) 


§ 146-101. Board to retain mineral, gas, oil and similar rights. — 
All of the mineral, gas, oil, and similar rights in said land shall be reserved by 
the State Board of Education and the State Department of Conservation and 
Development shall not acquire any rights to any mineral, gas, or oil rights in 
such marsh and swamp lands by virtue of any conveyance authorized under § 


146-997 (1945, c. 783, s. 3.) 


§ 146-102. Locating and mapping lands owned by State Board of 
Education. — The State Board of Education is hereby authorized and em- 
powered to expend, from the Literary Fund, a sum not exceeding ten thousand 
dollars ($10,000.00) for each year of the next biennium for the purpose of em- 
ploying such personnel and paying such incidental expenses as may be found 
by it to be necessary for the purpose of making complete studies of swamp lands 
and other lands now owned by the State Board of Education and for the pur- 
pose of providing such surveys and other investigations as may be necessary to 
fully and adequately inform the State Board of Education as to the said lands 
in the various counties of the State. The purpose of said expenditures will be 
to enable the State Board of Education to build up complete and adequate files 
of information respecting the various tracts of swamp lands and other lands now 
owned by the State Board of Education in any part of the State, and to protect 
the said lands against trespassers and wrongful action by others. (1955, c. 
E2199) 


SUBCHAPTER: Ill ACOUISITIONTAND? DISPOSITION. OF 
READ PROPER Yes Yabba oda Ey 


ARTICLE 13. 
Acquisitions. 


§ 146-103. All acquisitions to be made by Department of Admin- 
istration.—Every acquisition of real property on behalf of the State or any 
State agency or institution, whether by purchase, condemnation, lease, or rental, 
shall be made by the Department of Administration and approved by the Gover- 
nor and Council of State or, with respect to leases and rentals, by the agency 
designated by them to approve leases and rentals, any other statutory provision 
to the contrary notwithstanding. The term “real property” as used in this 
subchapter includes land, buildings, space in buildings, timber rights, and mineral 
rights or deposits. (1957, c. 584, s. 6.) 

Editor’s Note.—Section 9 of the act in- in this act shall be construed as repealing 
serting this article provides that “nothing in any manner G. S. 146-1.” 


§ 146-104. Agency must file statement of needs; Department must 
investigate.—Any State agency or institution desiring to acquire real prop- 


FAS 
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erty, whether by purchase, condemnation, lease, or rental, shall file with the 
Department of Administration an application setting forth its needs, and shall 
furnish such additional information as the Department may request relating 
thereto. Upon receipt of such application, the Department of Administration 
shall promptly investigate all aspects of the requested acquisition, including the 
existence of actual need for the requested property on the part of the requesting 
agency or institution; the availability of real property already owned by the 
State or by any State agency which might meet the requirements of the request- 
ing agency; the availability of other real property, whether for purchase, con- 
demnation, lease, or rental, which might meet the requirements of the requesting 
agency, its value, and the status of its title; and the availability of funds to pay 
for real property if purchased, condemned, leased, or rented. (1957, c. 584, 
cas) 


§ 146-105. Procedure for purchase or condemnation.—(a) If, after 
investigation, the Department determines that it is in the best interest of the 
State that real property be purchased, the Department shall proceed to negotiate 
with the owners of the desired real property for its purchase. 

(b) If the purchase price and other terms are agreed upon, the Department 
shall then submit to the Governor and Council of State the proposed purchase, 
together with a copy of the deed, for their approval or disapproval. If the 
Governor and Council of State approve the proposed purchase, the Department 
shall pay for the real property and accept delivery of a deed thereto. All con- 
veyances of purchased real property shall be made to “the State of North Caro- 
lina,” and no conveyance shall be made to a particular agency or institution, or 
to the State for the use or benefit of a particular agency or institution. 

(c) If negotiations for the purchase of the real property are unsuccessful, 
or if the State cannot obtain a good and sufficient title thereto by purchase from 
the owners, then the Department of Administration may request permission of 
the Governor and Council of State to exercise the right of eminent domain and 
acquire any such real property by condemnation in the manner prescribed by 
chapter 40 of the General Statutes. Upon approval of the Governor and Council 
of State, the Department may proceed to exercise the right of eminent domain. 
(1957, Cc. 384e1s8 6.) 


§ 146-106. Leases and rentals.—lIf, after investigation, the Department 
of Administration determines that it is in the best interest of the State that real 
property be leased or rented for the use of the State or of any State agency or 
institution, the Department shall proceed to negotiate with the owners for the 
lease or rental of such property. The Governor and Council of State may by 
resolution delegate to any State agency the duty of approving such classes of 
lease and rental transactions as the Governor and Council of State deem advis- 
able to delegate. All lease and rental agreements entered into by the Department 
shall be promptly submitted to the Governor and Council of State, or to the 
agency designated by them, for approval or disapproval. (1957, c. 584, s. 6.) 


§ 146-107. Donations and devises to State.—No devise or donation 
of real property or any interest therein to the State or to any State agency or in- 
stitution shall be effective to vest title to the said real property or any interest 
therein in the State or in any State agency or institution until the donation or 
devise is accepted by the Governor and Council of State. Upon acceptance by the 
Governor and Council of State, title to the said real property or interest therein 
shall immediately vest as of the time title would have vested but for the above 
pee of acceptance by the Governor and Council of State. (1957, c. 584, 
s. 6. 
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§ 146-108 Cu. 146. Stare Lanps—Dispositions § 146-113 


ARTICLE 14. 
Dispositions. 


§ 146-108. All sales, leases, and rentals to be made by Depart- 
ment of Administration.—Every sale, lease, or rental of real property, which 
term for purposes of this article shall include rights of way, easements, and other 
interests in property, owned by the State or by any State agency or institution 
shall be made by the Department of Administration and approved by the Gover- 
nor and Council of State or, with respect to leases and rentals, by the agency 
designated by them to approve leases and rentals, any other statutory provision 
to the contrary notwithstanding. (1957, c. 584, s. 6.) 

Editor’s Note.—Section 9 of the act in- in this act shall be construed as repealing 
serting this article provides that “nothing in any manner G. §S. 146-1.” 


§ 146-109. Agency must file application with Department; Depart- 
ment must investigate.—Any State agency or institution desiring to sell, 
lease, or rent any real property owned by the State or by any State agency or 
institution shall file with the Department of Administration an application setting 
forth the facts relating to the proposed transaction, and shall furnish the Depart- 
ment with such additional information as the Department may request relating 
thereto. Upon receipt of such application, the Department of Administration shall 
promptly investigate all aspects of the proposed transaction, including particu- 
larly present and future State need for the property proposed to be conveyed, 
leased, or rented. (1957, c. 584, s. 6.) 


§ 146-110. Procedure for sale, lease, or rental.—lf, after investiga- 
tion, the Department of Administration determines that it is in the best interest 
of the State that real property be sold, leased, or rented, the Department shall 
proceed with its sale, lease, or rental, as the case may be, in accordance with 
procedures established by the Governor and Council of State. If an agreement 
of sale, lease, or rental is reached, the proposed transaction shall then be sub- 
mitted to the Governor and Council of State for their approval or disapproval. 
The Governor and Council of State may by resolution delegate to any State 
agency the duty of approving such classes of lease and rental transactions as 
the Governor and Council of State deem advisable to delegate. E-very convey- 
ance of real property owned by the State or by any State agency or institution 
shall be made and executed in the manner prescribed in §§ 143-147 through 
Pao Ore 10575 'C) 384; -S.10,) 


§ 146-111. Transactions contrary to this subchapter voidable. — 
Any purchase, sale, condemnation, lease, or rental of real property by or on be- 
half of the State or any State agency or institution, made or entered into 
without the approval of the Governor and Council of State or, with respect to 
leases and rentals, the agency designated by them to approve leases and rentals, 
is voidable in the discretion of the Governor and Council of State. (1957, c. 


584, s. 6.) 


§ 146-112. Exceptions.—None of the provisions of this subchapter apply 
to the acquisition of highway. rights of way, borrow pits, or other interests or 
estates in land acquired for the same or similar purposes, or to the disposition 
thereof, by the State Highway Commission. (1957, c. 584, s. 6.) 


§ 146-113. Right of appeal to Governor and Council of State.—The 
requesting agency or institution, in the event of disagreement with a decision of 
the Department regarding the acquisition or disposition of real property pur- 
suant to the provisions of this subchapter, shall have the right of appeal to the 
Governor and Council of State. (1957, c. 584, s. 6.) 


713 


CHAPTER 147. STATE OFFICERS 


Chapter 147. 
State Officers. 


Article 1. 
Classification and General Provisions. 

Sec. 

147-1. Public State officials classified. 

147-2. Legislative officers. 

147-3. Executive officers. 

147-4. Executive officers; election; term; 
induction into office. 

147-5. Executive officers report to Gov- 
ernor; reports transmitted to 
General Assembly. 

Article 2. 
Expenses of State Officers and 
State Departments. 

147-6. Expenses paid by warrants of State 
Auditor; statements filed. 

147-7. Traveling expenses on State’s busi- 
ness. 

147-8. Mileage allowance to officers or 
employees using public or pri- 
vate automobiles. 

147-9. Unlawful to pay more than allow- 
ance. 

Article 3. 
The Governor. 

147-10. Governor to reside in Raleigh; 
mansion and accessories. 

147-11. Salary and expense allowance of 
Governor. 

147-12. Powers and duties of Governor. 

147-13. May convene Council of State. 

147-14. Appointment of private secretary; 
official correspondence preserved; 
books produced before General 
Assembly. 

147-15. Salary of private secretary; fees. 

147-16. Records kept; certain original ap- 
plications preserved. 

147-17. May employ counsel in cases 
wherein State is interested. 

147-18. To designate “Indian Day.” 

147-19. To appoint a day of thanksgiving. 

147-20. [Repealed.] 

147-21. Form and contents of applications 
for pardon. 

147-22. Application for pardon to include 
record. 

1-47-23. Conditional pardons may be 
granted. 


147-24. Governor’s duties when conditions 
of pardon violated. 

147-25. Duty of sheriff and clerk on par- 
don granted. 


Sec. 

147-26. To procure great seal of State; its 
description. 

147-27. Affixing great seal a second time 
to public papers. 

147-28. To procure seals for departments 
and courts. 

147-29. Seal of Department of State de- 
scribed. 

147-30. To provide new seals when nec- 
essary. 

147-31. Payment for seals. 

147-32. Compensation for widows of Gov- 
ernors. 

147-33. Compensation of Lieutenant Gov- 
ernor. 


Article 3A. 


Emergency War Powers 
of Governor. 


147-33.1 to 147-33.7. [Expired.] 


Article 4. 
Secretary of State. 


Office and office hours. 

Salary of Secretary of State. 

Duties of Secretary of State. 

Secretary of State; fees to be col- 
lected. 

Copy-sheet defined. 

Custodian of statutes, 
deeds, etc. 


Compensation of indexer of laws. 

To keep records of oyster grants. 

Binding original statutes, resolu- 

tions, and documents. 

147-43. Reports of State officers. 

147-43.1. Secretary of State to prepare 
index to acts and resolutions. 

147-43.2. Secretary of State to have laws 

printed. 


147-43.3. Number to be printed. 

147-44. [Repealed.] 

147-45. Distribution of copies of Session 
Laws, and other State publi- 
cations by Secretary of State. 

147-46. [Repealed.] 

147-46.1. Publications furnished State de- 
partments, bureaus, institutions 
and agencies. 

147-47. [Repealed.] 

147-48. Sale of Laws and Journals and 

Supreme Court Reports. 

147-49. Disposition of damaged and un- 

salable publications. 


147-34, 
147-35, 
147-36. 
147-37. 


147-38. 


147-39. records, 


147-40. 
147-41. 
147-42. 
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§ 147-1 


Sec. 


147-50. 


147-51 


147-52 


147-53 
147-54 


147-55. 
147-56. 
147-57. 
147-58. 
147-59. 


147-60. 


147-61. 


147-62. 


147-63. 


147-64. 


147-65. 
147-66. 
147-67. 
147-68. 


147-69. 


Cu. 147. Strate OFrriceRs—CLASSIFICATION § 147-2 
Sec. 
Publications of State officials and 147-70. To make short-term notes in 
department heads furnished to emergencies. 
certain institutions, agencies, etc. 147-71. May demand and sue for money 
Clerks of superior courts to furnish and property of State. 
inventory of Reports; lending 147-72. Ex officio treasurer of State insti- 
prohibited. tutions; duties as such. 
Reprints of Supreme Court Re- 147-73. Office of treasurer of each State 
ports. institution abolished. 
[Superseded. ] 147-74. Office of State Treasurer declared 
Payment of proceeds of sales to office of deposit and disburse- 
Treasurer. ment. 
147-54.1. Division of Publications; duties. 147-75. May authorize chief clerk to act 
} for him; Treasurer liable. 
Article 5. 147-76. Liability for false entries in his 
Auditor. books. 
Sab eeeunauntiog 147-77. ae deposit of funds to credit of 
Office and office hours. 4 are es Fy Mat 
Bond. 147-78. eee to select depositories; 
‘ ; ond. 
Duties and authority of State Au- 147-79. Deposits of State funds in banks 
oe that have provided for safety of 
Warrants to bear limitations; pre- d 3 P h hee ee 
sented within sixty days. as Rite ORE CRUSHES. LES 
Surrender of barred warrant; is- 147-80 Hee eve ere feevfat: 
sue of new warrant. ; : liability. Aig ode ages? POL SALAS, 
Warrants issued before March 10, 447.81, Number of depositories; contract. 
1925. : 3 147-82. Accounts of funds kept separate. 
Assignments of claims against 447.83 Receipts from federal government 
State. ioe and gifts not affected. 
Warrants for money paid into 447-g4. Auditor to furnish forms: reports; 
treasury by mistake. refund of excess payments. 
Warrants for surplus proceeds of 147-85. Fiscal year. 
sale of property mortgaged to 447.86. Additional clerical assistance au- 
State. thorized; compensation and du- 
Article 6. tics: 
Treasurer. Article 7. 
Salary of State Treasurer. Commissioner of Revenue. 
Office and office hours. 147-87. Commissioner of Revenue; ap- 
Bonds of Treasurer’s clerks. : ; 
A ; pointment; salary. 
To receive and disburse moneys; to 447.38 Duties as to revenue laws. 
make reports. 
Deposits of State funds in banks Article 8. 
regulated. a. 
147-69.1. Deposit or investment of surplus Bolicitors: 
State funds; reports of State 147-89. To prosecute cases removed to 
Treasurer. federal courts. 
ARTICLE 1. 


State are legislative, executive, and judicial. 
construed as defining the legal powers of either class. 
Codews 3617, Revs? 532308 CRs 5.07624: 


147-2. Legislative officers.—The legislative officers are: 


Classification and General Provisions. 
§ 147-1. Public State officials classified.—The public officers of the 


(1) Fifty Senators; 
(2) One hundred and twenty members of the House of Representatives ; 
(3) A Speaker of the House of Representatives ; 
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But this classification shall not be 


(1868-9, c. 270, ss. 1, 2; 


§ 147-3 Cu. 147. Strate OFFICcERS—CLASSIFICATION § 147-4 


(4) A clerk and assistants in each House; 
(5) A doorkeeper and assistants in each House ; 
(6) As many subordinates in each House as may be deemed necessary. 


(1868-9, c. 270, s. 3; Codey s: 3318; Rev..°s.-53245 Ce Sis. /62amm 


§ 147-3. Executive officers.—(a) Executive officers are either: 
(1 ye Crvils 
(2) Military. 
(b) Civil executive officers are: 
(1) General, or for the whole State; 
(2) Special, or for special duties in different parts of the State; 
(3) Local, or for a particular part of the State. 
(c) The general civil executive officers of this State are as follows: 
(1) A Governor ; 
(2) A Lieutenant Governor ; 
(3) Private secretary for the Governor ; 
(4) A Secretary of State; 
(5) An Auditor ; 
(Oe AS Treasurer: 
(7) An Attorney General ; 
(8) A Superintendent of Public Instruction ; 
(9) The members of the Governor’s Council; 
(10) A Commissioner of Agriculture; 
(11) A Commissioner of Labor; 
(12) A Commissioner of Insurance. (1868-9, c. 270, ss. 24, 25, 26; Code, 
s. 3319; 1899, ¢.54, ss..3, 4; 1899, c):373; 1901) c) 479,/s.-4 ai ewe 
S, DOC Oe nis / 020" 4193) Calo eS 4 comme 


§ 147-4. Executive officers; election; term; induction into office.— 
The executive department shall consist of a Governor, a ]ieutenant Governor, a 
Secretary of State, an Auditor, a Treasurer, a Superintendent of Public In- 
struction, an Attorney General, a Commissioner of Agriculture, a Commissioner 
of Insurance, and a Commissioner of Labor, who shall be elected for a term of 
four years, by the qualified electors of the State, at the same time and places, and 
in the same manner, as members of the General Assembly are elected. ‘Their 
term of office shall commence on the first day of January next after their election 
and continue until their successors are elected and qualified. The persons having 
the highest number of votes, respectively, shall be declared duly elected, but if 
two or more be equal and highest in votes for the same office, then one of them 
shall be chosen by joint ballot of both Houses of the General Assembly. Con- 
tested elections shall be determined by a joint ballot of both Houses of the 
General Assembly in such manner as shall be prescribed by law. On the first 
Thursday after the convening of the General Assembly, the person duly elected 
Governor shall, in the presence of a joint session of the two Houses of the 
General Assembly, take the oath of office prescribed by law and be immediately 
inducted into the office of Governor. Should the Governor elected not be present 
at such joint session, then he may, as soon thereafter as he may deem proper, 
take the oath of office before some Justice of the Supreme Court and be inducted 
into office. As soon as the result of such election as to other officers of the 
executive department named in article III, section 1, of the Constitution shall be 
ascertained and published, the officers elected to such offices shall, as soon as may 
be, take the oath of office prescribed by law for such officers and be inducted into 
the offices to which they have been elected. (Const., art. 3, ss. 1, 3; 1897; ¢. I, 
$8, 1; J2p.55 REVS S0920 3). Ci) SO. 6.0/62051 193) 6 Geno Zonet Oo Cm 


Cross References.—See notes Art. III, inserted Commissioner of Agriculture, 
§§ 1 and 3 of the Constitution. Commissioner of Insurance and Commis- 
Editor’s Note. — The 1953 amendment sioner of Labor in the first sentence and 
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§ 147-5 Cu. 147. Strate OFrriceERsS—EXPENSES § 147-9 


deleted the reference to such officers for- and in the case of his absence at such time 
merly appearing in the last sentence. Prior he could thereafter take the oath before a 
to the amendment the Governor took the judge of the superior court as well as be- 
prescribed oath on the first Tuesday after fore a justice of the Supreme Court. 

the convening of the General Assembly, 


§ 147-5. Executive officers report to Governor; reports transmitted 
to General Assembly.—It shall be the duty of the officers of the executive de- 
partment to submit their respective reports to the Governor to be transmitted 
by him with his message to the General Assembly. (1813, c. 60, s. 2, P. R.; 
REVS. .00/ 05 -C, 05S. /OL0u) 


ARTICLE 2, 
Expenses of State Officers and State Departments. 


§ 147-6. Expenses paid by warrants of State Auditor; statements 
filed.—All salaries, purchases of equipment and expenses authorized by law to 
be paid out of the various funds herebefore mentioned shall be paid by warrant 
drawn by the State Auditor on the State Treasurer. The officer of State or the 
head of any department thereof shall file with the State Auditor an itemized 
statement of the salaries, bills for purchases of equipment and other expenses 
of his department, and the State Auditor shall draw warrants on the State 
Treasurer for the payment of all salaries, purchases of equipment, and expenses 
as authorized by law, to be paid by the said officer of State or head of any de- 
partment thereof, as evidenced by statements so approved and filed. The State 
Treasurer is hereby authorized and directed to pay said warrants. (1919, c. 


Bee sie 2. Ce Once L030), 


§ 147-7. Traveling expenses on State’s business.—When, to efficiently 
and properly carry into effect and execute any of the duties imposed by his ap- 
pointment or by the provision of any statute of this State, and provide for the 
expenses thereof, it is required that any officer of the State or any employee of 
any department thereof shall travel from place to place, such traveling and other 
expenses as shall be required shall be approved by said officer or head of the de- 
partment whose employee incurs such expenses. (1919, c. 117, s. 3; C. S., 


527031.) 


§ 147-8. Mileage allowance to officers or employees using public 
or private automobiles.—Where it is provided by any law affecting the State 
of North Carolina, or any subdivision thereof, whereby any employee or officer of 
the same is allowed to charge mileage for the use of any motor vehicle when 
owned by the State or any subdivision thereof or by any such employee or officer 
of the State or any subdivision thereof, when in the discharge of any duties im- 
posed upon him by reason of his employment or office, the same is hereby re- 
pealed to the extent that said charge shall be limited to the actual miles traveled 
by said motor vehicle and no mileage charge shall be allowed for but one oc- 
cupant of any motor vehicle so used, and provided further that no such mileage 
charge shall exceed seven cents per mile. (1931, c. 382, s. 1; 1953, c. 675, s. 20.) 

Editor’s Note——The 1953 amendment 
substituted “seven” for “six” in the last line. 


§ 147-9. Unlawful to pay more than allowance.—lIt shall be unlawful 
for any officer, auditor, bookkeeper, clerk or other employee of the State of North 
Carolina or any subdivision thereof to knowingly approve any claim or charge 
on the part of any person for mileage by reason of the use of any motor vehicle 
owned by the State or any subdivision thereof or by any person and used in the 
pursuit of his employment or office in excess of seven cents per mile as set out 
in § 147-8 and any officer, auditor, bookkeeper, clerk or other employee violating 


717 


§ 147-10 Cu. 147. State OFFICERS—GOVERNOR § 147-12 


the provisions of this section shall be guilty of a misdemeanor. (1931, c. 382, 
Sriceml OSG MC uO, NS ao1e) 

Editor’s Note. — The 1953 amendment 
substituted “seven” for “six” in line six. 


ARTICLE 3. 
The Governor. 


§ 147-10. Governor to reside in Raleigh; mansion and accessories. 
—The Governor shall reside in the city of Raleigh during his continuance in office. 
A convenient and commodious furnished dwelling house, supplied with necessary 
lights, fuel, and water, shall be provided for his accommodation; and an automo- 
bile and driver shall be provided and maintained for the use of the executive man- 
sion. (1868-69, c. 270, ss. 32, 33; Code, ss. 3325, 3326; 1885, c. 244; Rev., 
SL OO2/5 41919 Ce s0/en Ce ones es 052s) 


§ 147-11. Salary and expense allowance of Governor.—The salary of 
the Governor shall be fifteen thousand dollars ($15,000.00) per annum, payable 
monthly. He shall be paid annually the sum of five thousand dollars ($5,000.00) 
as an expense allowance in attending to the business for the State and for ex- 
penses out of the State and in the State in representing the interest of the State 
and people, incident to the duties of his office, the said allowance to be paid 
monthly. In addition to the foregoing allowance, the actual expenses of the 
Governor while traveling outside the State on business incident to his office shall 
be paid by the State Treasurer on a warrant issued by the Auditor. (1879, 
c. 240: Code; s. 3720;) 190 1,ec: 8; Rev..9s. 2/3630190/,8C.6 1009 - 19 aiemoor 
1917, cc) 11, 23571919. (c5 320°C. S.4s, 3655-1929 5cZ/67 sal el 04 emcee 
1053 eC ul acuml) 

Editor’s Note. — The 1929 amendment  ernor’s annual expense allowance from $600- 
raised the Governor’s annual salary from  .00 to $5,000.00 from the time he took the 
$6,500 to $10,500, and the 1947 amendment oath of office and began serving the term 
increased it to $15,000 beginning with 1949. for which he was elected in 1952. 

The 1953 amendment increased the Gov- 


§ 147-12. Powers and duties of Governor.—lIn addition to the powers 
and duties prescribed by the Constitution, the Governor has the powers and duties 
prescribed in this and the following sections: 

(1) He is to supervise the official conduct of all executive and ministerial 
officers; and when he shall deem it advisable he shall visit all State 
institutions for the purpose of inquiring into the management and 
needs of the same, and for the purpose of paying the expenses of 
such visitation the Auditor is hereby directed to draw an order on 
the Treasurer in favor of the Governor to pay his expenses for each 
visitation. 

(2) He is to see that all offices are filled, and the duties thereof performed, 
or in default thereof apply such remedy as the law allows, and if the 
remedy is imperfect, acquaint the General Assembly therewith. 

(3) He is to make the appointments and apply the vacancies not otherwise 
provided for in all departments. 

(4) He is the sole official organ between the government of this State and 
other states, or the government of the United States. 

(5) He has the custody of the great seal of the State. 

(6) If he be apprised by the affidavits of two responsible citizens of the 
State that there is imminent danger that the statute of this State 
forbidding prize fighting is about to be violated, he shall use, as far 
as necessary, the civil and military power of the State to prevent it, 
and to have the offenders arrested and bound to keep the peace. 
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§ 147-13 


Cu. 147. State OFFICERS—GOVERNOR 


§ 147-15 


(7) He shall annually appoint eight members to the Board of Directors of 
the North Carolina Railroad, who shall serve for one year until the 
next annual meeting of stockholders held for the purpose of electing 


or naming directors. 


(8) In carrying out his ex officio duties, he is authorized to designate his 
personal representative to attend meetings and to act in his behalf 


as he directs. 


(9) He is authorized to appoint such personal staff as he deems necessary 
to carry out effectively the responsibilities of his office. (1868-9, c. 
210 asa 2/ LOLs eC F 1S8S35 G17 lie Codes 68 30ZU0ce 1e95 Cae, 
So aOR Ca a4O ae ss 0020 16C. OSs 7050701 990,4Ce 4LOweSard. ) 


Cross References.—For sections placing 
Governor and Council of State in charge 
of State’s interest in railroads, canals and 
other works of internal improvements, 
see §§ 124-1 through 124-7. As to Gover- 
nor’s power to appoint, see Constitution, 
(ATER Lys 10randiia >; Artal, Si2ocpATt. 
XIV, § 5. As to investment of surplus State 
funds, see § 147-69.1. 

Editor’s Note. — The 1955 amendment 
added subdivisions (7)-(9). 

Mandamus to Compel Performance of 
Duties. — Under subdivisions (1) and (2) 
of this section the Governor has the right 
to bring mandamus proceedings against 
the State Auditor to compel the perform- 


statute which do not involve any official 
discretion. Russell v. Ayer, 120 N. C. 180, 
27 S. E. 133 (1897). 

The right of the Governor to appoint of- 
ficers is limited to constitutional officers, 
and then only when the Constitution ex- 
pressly provides for such an appointment. 
Salisbury v. Croom, 167 N. C. 223, 83 S. E. 
354 (1914). 

The Governor making appointments un- 
der subdivision (3) of this section, can only 
do so when the Senate is not in session, 
and then the appointment is only for the 
interval until the Senate meets. Salisbury 
CoC TOOmM, 10 7a NO oes, 6 Sabo. ae so4 
(1914). 


ance of the ministerial duties prescribed by 


§ 147-13. May convene Council of State.—The Governor may convene 


his Council for consultation whenever he may deem it proper. (1868-9, c. 270, 
SAU PECOUE IS 2000.0 INCViESa0 O29 CATO yt Str / 007.) 


§ 147-14. Appointments of private secretary; official correspondence 
preserved; books produced before General Assembly. — The Governor 
shall appoint a private secretary, who shall enter in books kept for that purpose 
all such letters, written by and to the Governor, as are official and important, and 
such other letters as the Governor shall think necessary. Such books shall be 
deposited in the office of the executive by the private secretary, and there care- 
fully preserved, and the Governor shall produce the same before the General 
Assembly whenever requested. (1868-9, c. 270, ss. 33, 34; Code, ss. 3326, 
DOr/seReviwss 5350) C.1 5.5.85 7/038.) 


§ 147-15. Salary of private secretary; fees.—The salary of the private 
secretary to the Governor shall be fixed by the Governor, with the approval of 
the Advisory Budget Commission, and shall not be in excess of five thousand 
dollars ($5,000.00) per annum, and when so fixed shall be effective from and 
after January fourth, one thousand nine hundred and forty-five. This salary shall 
be full compensation for all services performed by the secretary. The secretary 
shall charge and collect the following fees, to be paid by the persons for whom 
the services are rendered, namely: For the commission of a judge, solicitor, 
Senator in Congress, Representative in Congress, or a place of profit, two dol- 
lars and fifty cents each; for a testimonial, one dollar; for the commission of a 
notary public, five dollars; for affixing the seal to a grant, twenty-five cents; for 
affixing the great seal of the State to State bonds, ten cents. He shall cover 
the whole of the fees collected into the State treasury. (R. C., c. 102, s. 12; 
1856-7, p. 71, res.; 1881, c. 346; Code, ss. 1689, 3721; Pr. 1901, c. 405; 1903, 
C729 + Rev. S.12737:. 1907).c.. 830° 1911, c95"819135e; 1-71915;'c) 5051917, 
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§ 147-16 


Cu. 147. Stats OFrricERS—GOVERNOR 


§ 147-19 


CF 214-9 CNS.) 8.13859 51921, chs 2Z7 O20 Cw 22sec 045 wo ol ob ee 
O75, S227 51 955i cn O10 Nse4:icaks Poaewen) 


Editor’s Note. — The 1945 amendment 
increased the salary from $4,500 to $5,000 
per annum. 

The 1953 amendment struck out the 
former last sentence of this section which 
provided: “He shall be ex officio secretary 
of the Board of Internal Improvements, but 
shall receive no compensation for such 


The first and second 1955 amendments, 
effective July 1, 1955, struck out “notary 
public” formerly appearing after “Con- 
gress” in line nine. The second 1955 
amendment inserted, immediately follow- 
ing the words “one dollar” in line ten, the 
words “for the commission of a notary 
public, five dollars;”. 


service.” 


§ 147-16. Records kept; certain original applications preserved.— 
The Governor shall cause to be kept the following records: 

(1) A register of all applications for pardon, or for commutation of any sen- 
tence, with a list of the official signatures and recommendations in 
favor of such application. 

(2) An account of all his official expenses and disbursements, including the 
incidental expenses of his department, and the rewards offered by 
him for the apprehension of criminals, which shall be paid upon the 
warrant of the Auditor. 

These records and the originals of all applications, petitions, and recommenda- 
tions and reports therein mentioned shall be preserved in the office of the Gov- 
ernor, but when applications for offices are réfused he may, in his discretion, re- 
turn the papers referring to the application. (1868-9, c. 270, ss. 29, 30; 1870-1, 
c. Ills Code, ssi332273325 Revers, 955 eae wo mom 05oR) 


§ 147-17. May employ counsel in cases wherein State is interested. 
—No department, agency, institution, commission, bureau or other organized 
activity of the State which receives support in whole or in part from the State 
shall employ any counsel, except by and with the consent and approval of the 
Governor. In any case, civil or criminal, in any court in the State or in any 
other state or territory or in any United States court, or in any other matter, 
thing, or controversy, of whatever nature or kind, in which the State of North 
Carolina is interested, the Governor may employ such special counsel as he may 
deem proper or necessary to represent the interest of the State, and he may direct 
the Auditor to draw his warrant upon the Treasurer for such compensation as he 
may fix for their services. The Attorney General, with his assistants, shall be 
counsel for all such departments, agencies, institutions, commissions, bureaus 
or other organized activities of the State which receive support in whole or in 
part from the State, and whenever the Attorney General shall advise the Gover- 
nor that it is impracticable for him and his assistants to render legal services 
to any State agency, institution, commission, bureau or other organized activity, 
the Governor may employ such counsel as, in his judgment, should be employed 
to render such services, and he may direct the Auditor to draw his warrant upon 
the Treasurer for such compensation for their services as he may fix, and he 
may direct that such warrant be paid out of the appropriations to such depart- 
ment, agency, institution, commission, bureau or other organized activity of the 
State, or out of the contingent fund. (1868-9, c. 270, s. 6; 1870-1, c. 111; 1873-4, 
c. 160, s. 2; 1883, c. 71; Code; ss, 3320; 3324; 1901, c: 744) Rev.) s.5332-" Canam 


S,4/040391925,.¢.0207: Sma) 
§ 147-18. To designate “Indian Day.’’—The Governor of North Caro- 
lina is hereby empowered to set aside some day which shall be called “Indian 


Day” on which Indian lore shall receive emphasis in the public schools of the 
State and among the citizens of North Carolina. (Resolutions 54, 1937, p. 957.) 


§ 147-19. To appoint a day of thanksgiving.—The Governor is directed 
to set apart a day in every year, and by proclamation give notice thereof, as a 
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day of solemn and public thanksgiving to Almighty God for past blessings and 
of supplication for His continued kindness and care over us as a State and a 


BAO LaOn-o7 Cae/ Ua ciia sCOUC 18, 3354, ReveEs 500+ C..9. S704 1.) 
§ 147-20: Repealed by Session Laws 1955, c. 867, s. 13. 


§ 147-21. Form and contents of applications for pardon—Every ap- 
plication for pardon must be made to the Governor in writing, signed by the 
party convicted, or by some person in his behalf. And every such application 
shall contain the grounds and reasons upon which the executive pardon is asked, 
and shall be in every case accompanied by a certified copy of the indictment, and 
the verdict and judgment of the court thereon. (1869-70, c. 171; 1870-1, c. 61; 
Gees 1G030 DOREY. p60 0b ode G6.) 7042.) 

Cross Reference. — As to Governor’s 
power to pardon, see Art. III, § 6 of the 
Constitution. 


§ 147-22. Application for pardon to include record.—Any application 
for the pardon of a prisoner committed to the discharge of the State Highway 
and Public Works Commission shall include a record of such prisoner since he 
was committed to the charge of the Commission; and in determining whether or 
not a parole or pardon shall be granted, consideration shall be given to the 
record of such prisoner; and the record of such prisoner shall be available to 
those makine the application. -( 1917, cx 286, s. 20; C. S:, s. 7739; 1925, c. 163.) 


Cross Reference.—As to transfer to the 
State Prison Department of the powers 
and duties respecting the control and man- 
agement of the State prison system hereto- 
fore vested in the former State Highway 


and Public Works Commission, see § 148-1. 

Editor’s Note.—It would seem that the 
word “discharge” in line two was inadvert- 
ently used by the legislature when “charge” 
was intended. 


§ 147-23. Conditional pardons may be granted.—In any case in which 
the Governor is authorized by the Constitution to grant a pardon he may, upon 
the petition of the prisoner, grant it, subject to such conditions, restrictions, and 
limitations as he considers proper and necessary, and he may issue his warrant to 
all proper officers to carry such pardon into effect in such manner as he thinks 


proper (1905, 'c. 35034 Revi 45335 Ce S.) Ss. 77643,) 


§ 147-24. Governor’s duties when conditions of pardon violated.— 
If a prisoner who has been pardoned upon conditions to be observed and per- 
formed by him violates such conditions, or any of them, the Governor, upon re- 
ceiving information of such violation, shall forthwith cause him to be arrested 
and detained until the case can be examined by him. The Governor shall examine 
the case of such prisoner, and if it appears by his own admission or by such evi- 
dence as the Governor may require that he has violated the conditions of his 
pardon, the Governor shall order him remanded and confined for the unexpired 
term of his sentence; said confinement, if the prisoner is under any other sentence 
of imprisonment at the time of said order, to begin upon expiration of such sen- 
tence. In computing the period of his confinement the time between the condi- 
tional pardon and subsequent arrest shall not be taken to be a part of the time 
of his sentence. If it appears to the Governor that he has not broken the condi- 
tions of his conditional pardon he shall be released and his conditional pardon 


shall remain in force. (1905, c. 356, ss. 2, 3; Rev., s. 5336; C. S., s. 7644.) 


Editor’s Note.—This section is reviewed 
in 1 N. C. Law Rev. 47. 

Conditional Pardon. — The Governor 
may grant a pardon upon a condition pre- 
cedent that the prisoner pay costs of trial; 
and upon condition subsequent, that he re- 
main of good character, and be sober and 
industrious. See Constitution, § 6, Art. 3. 


3B N. C.—46 
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In re Williams, 149 N. C. 436, 63 S. E. 108 
(1908). 

Same—Revocation. — After delivery and 
acceptance of a pardon with conditions 
precedent and subsequent, it is irrevocable 
upon the compliance by the prisoner with 
the condition precedent, unless he shall 
violate the conditions subsequent by his 


§ 147-25 


conduct after the release. In re Williams, 
149 N. C. 436, 63 S. E. 108 (1908). 

Rearrest of Paroled Prisoner. — Under 
the provisions of our State Constitution and 
Statutes, a “parole’ granted by the Gov- 
ernor to a prisoner imports a conditional 
pardon, and the Governor may cause his 
rearrest either upon his own admissions, 
or on such evidence as he may require, for 
violating the conditions which the prisoner 
has accepted under the terms of the parole. 
Siatery. pVates: .JScmNasCaa 03, etd teem 
237 (1922). 

Reasonable Conditions Imposed. — The 
power of the Governor to grant a con- 
ditional pardon is generally subject to the 
limitation that the conditions imposed 
must not be illegal, immoral or impossible 
of performance, which does not apply to 
cases wherein he is only required not to 
violate the statute law, and remain of good 
conduct. State v. Yates, 183 N. C. 753, 
Bb TS). 1D Geld Ome Rs 
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Same—Breach by Prisoner.—Where the 
prisoner has accepted his freedom upon 
the terms of the conditional pardon from 
the Governor, his breach of such condi- 
tions voids the pardon and cancels his 
right to further immunity from punish- 
ment. State «v. Yates 183 No Co sseeae 
DS, H..33% (1922); 

The essential part of a sentence for a 
violation of the criminal law is the punish- 
ment for the offense committed, and not 
the time the sentence shall begin and end; 
and where the prisoner has accepted a 
conditional pardon from the Governor and 
has obtained his freedom, the breaking of 
the condition after the term would have 
otherwise expired, affords no legal excuse 
why he should not be recommitted to 
serve out the balance of his sentence. State 
vw) Yates; 183 0NJ°Cir753,11 1) Sedat 
(1922). 


§ 147-25. Duty of sheriff and clerk on pardon granted.—lf a prisoner 


is pardoned conditionally or unconditionally, or his punishment is commuted, the 
officer to whom the warrant for such purpose is issued shall, as soon as may be 
after executing it, make return thereof, signed by him, with his doing thereon, 
to the Governor’s office, and shall file in the office of the clerk of the court in 
which the offender was convicted an attested copy of the warrant and return, 
_ and the clerk shall file the same in his office and subjoin a brief abstract thereof 
to the record of the conviction and sentence, and at the next regular term of 
said court said warrant shall be entered upon the minutes of the court. (1905, 


CS OOsisiet PREV AES, 105975 Caos C408) 


When Sheriff Cannot Defeat Pardon.— 
The sheriff, by returning a pardon after 
its delivery and acceptance by the pris- 
oner, cannot defeat or impair its legal re- 
sults. In re Williams, 149 N. C. 436, 63 S. 
E. 108 (1908). 

Recovery of Fine Paid before Pardon.— 
Where one convicted of a crime has paid 
the fine imposed by the court and then has 
obtained a pardon from the Governor, it is 


the duty of the court to return the fine 
upon his application and presenting the 
pardon, so long as the money remains in 
its possession and the rights of third per- 
sons have not intervened; but where the 
fine collected has reached its final destina- 
tion, it is beyond the reach of executive 
clemency, and may not be recovered. By- 
num v. Turner, 171 N. C86, StsSserauee 
(1916). 


§ 147-26. To procure great seal of State; its description.—The Gov- 
ernor shall procure for the State a seal, which shall be called the great seal of 
the State of North Carolina, and shall be two and one-quarter inches in diameter, 
and its design shall be a representation of the figures of Liberty and Plenty, 
looking toward each other, but not more than half-fronting each other and other- 
wise disposed as follows: Liberty, the first figure, standing, her pole with cap 
on it in her left hand and a scroll with the word “Constitution” inscribed thereon 
in her right hand. Plenty, the second figure, sitting down, her right arm half 
extended towards Liberty, three heads of wheat in her right hand, and in her left, 
the small end of her horn, the mouth of which is resting at her feet, and the con- 
tents of the horn rolling out; there shall also be inserted thereon the words “esse 
quam videri.” It shall be the duty of the Governor to file in the office of Secre- 
tary of State an impression of the great seal, certified to under his hand and at- 
tested by the Secretary of State, which impression so certified the Secretary of 
State shall carefully preserve among the records of his office. (1868-9, c. 270, 


YUE 
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SMO looo! C.1OI4i Code, sen Goze 0029 5) 1603s Gm 145.5, Rev, 825339 CSy 
s. 7646.) 


§ 147-27. Affixing great seal a second time to public papers.—In all 
cases where any person may find it necessary to have the great seal of the State 
put again to any public paper, other than a grant for lands, he may prefer his 
petition to the Governor and Council, who shall, if they deem the same proper, 
direer the scal to be put tnereto: — (1868-9, c.2/70) 6.236: Code, 54.33335*% Rev,, 
Seog. G. Om Se 7047.) 


§ 147-28. To procure seals for departments and courts.—The Gov- 
ernor shall also procure a seal for each department of the State government to 
be used for attesting and authenticating grants, proclamations, commissions, and 
other public acts, in such manner as may be directed by law and the usage es- 
tablished in the public offices; also a seal for every court of record in the State, 
for the purpose of authenticating the papers and records of such court. All such 
seals shall be delivered to the proper officers, who shall give a receipt therefor 
and be accountable for their safekeeping. (1868-9, c. 270, ss. 35, 37; 1883, 
AB COGSN sSio026, 0002s mNeVs, So 2040 Cx Sa se 7048;) 


§ 147-29. Seal of Department of State described. — The seal of the 
Department of State shall be two inches in diameter and shall be of the same 
design as the great seal of the State, with the words “State of North Carolina, 
Department of State,” surrounding the figures. (1883, c. 238; Code, s. 3330; 
Revweowoo41 CS. Ss. 7049: ) 


§ 147-30. To provide new seals when necessary. — Whenever the 
great seal of the State shall be lost or so worn or defaced as to render it unfit for 
use, the Governor shall provide a new one and when such new one is provided the 
former one, if it can be found, shall be destroyed in the presence of the Gov- 
ernor. Whenever the seal of any department of the State shall be lost or so 
worn or defaced as to render it unfit for use, a new seal shall be provided by 
the head of the department and the former one, if it can be found, shall be de- 
stroyed in the presence of the head of the department. Whenever the seal of any 
court of record shall be lost or so worn or defaced as to render it unfit for use, the 
board of county commissioners of the county in which such court is situate shall 
provide a new one and the old one, if it can be found, shall be destroyed in the 
presence of the chairman of the board of county commissioners of such county. 
(iees2O rca 7Z/0ne* 30; Codes 3331 "Revit si 9342 1 Cie5.5 S07 600541943, c. 632.) 

Editor’s Note. — The 1943 amendment 
rewrote this section. 


§ 147-31. Payment for seals.—The Treasurer shall pay the expense of 
procuring all seals provided for in this chapter, upon the warrant of the Auditor. 
Wises 0602 /0i2407 21885,-e 7, Code s73352 7 Revs 5.20340 C.9.,28; 7051.) 


§ 147-32. Compensation for widows of Governors. — All widows of 
Governors of the State of North Carolina, who shall make written request there- 
for to the Director of the Budget, shall be paid the sum of three thousand dollars 
($3,000.00) per annum, in equal monthly installments, out of the State treasury 
upon warrants duly drawn thereon. Provided, that such compensation shall 
terminate upon the subsequent remarriage of such person. (1937, c. 416; 1947, 
EOS esse 2h 95D C2514.) 


Editor’s Note. — The 1955 amendment 
rewrote this section as changed by the 1947 
amendment. 


§ 147-33. Compensation of Lieutenant Governor.—As authorized by 
article III, section eleven, of the Constitution of North Carolina, the salary of 
the Lieutenant Governor is hereby fixed at two thousand and one hundred dol- 
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lars ($2,100.00) per year, which amount shall be in addition to the compensa- 
tion for the Lieutenant Governor as the presiding officer of the Senate, provided 
by article II, section twenty-eight, of the Constitution of North Carolina. When- 
ever the Lieutenant Governor shall attend any meeting of State officials, or other 
meetings which by law he is required to attend, he shall be paid his necessary 
traveling expenses in going to and from such meetings. From and after the 
time that the Lieutenant Governor shall take the oath of office and begin serving 
the term for which he was elected in 1952, he shall be paid an annual expense 
allowance in the sum of one thousand dollars ($1,000.00). (1911, c. 103; C. 
5 tSs 30025, LOA Sect. Lee lOS Sect ecemls) 


Editor’s Note. — The 1945 amendment The 1953 amendment added the last sen- 
rewrote this section. tence. 
ARTICLE 3A. 


Emergency War Powers of Governor. 


§§ 147-33.1 to 147-33.7: Expired by limitation March 1, 1957. 
Editor’s Note——The expired sections, re- 1943, c. 706, and last amended by Session 
lating to the emergency war powers of the Laws 1955, c. 125, which extended said 
Governor, were codified from Session Laws powers to March 1, 1957. 


ARTICLE 4, 
Secretary of State. 


§ 147-34. Office and office hours.—The Secretary of State shall attend 
at his office, in the city of Raleigh, between the hours of ten o’clock a. m. and 
three o’clock p. m., on every day of the year, Sundays and legal holidays ex- 
cepted. (1868-9, c. 270, s. 44; 1870-1, c. 111; Code, s. 3339; Rev., s. 5344; C. 
Sit s22/0028) 


§ 147-35. Salary of Secretary of State.—The salary of the Secretary 
of State shall be twelve thousand dollars ($12,000.00) a year, payable monthly. 
(1879, c. 240, s. 63.1881, p.°632, res.s\ Code, s..3724;.Rev.,).s274 128) 907. 
1919; ‘c), 247, s.2; C. S., s.. 3863" ix, Sess) 1920,/ci49, 6s 44192 1 cit cee 
1931, c. 277; 1933, c, 46; 1935, c. 304; 1941, c: 1;°1947, c. 1041: 1949, ce i27Se 
1958s cals 2 OS Zeca) 

Cross Reference. — As to bond of Sec- 1957 amendment raising it to $12,000.00 
retary of State, see § 128-8. from the time the Secretary took the oath 

Editor’s Note. — The amendments in- of office and began serving the term for 
creased the salary from time to time, the which he was elected in 1956. 


§ 147-36. Duties of Secretary of State.—It is the duty of the Secretary 
Ol otate; 

(1) To attend at every session of the legislature for the purpose of receiv- 
ing bills which shall have become laws, and to perform such other 
duties as may then be devolved upon him by resolution of the two 
Houses, or either of them; 

(2) To attend the Governor, whenever required by him, for the purpose of 
receiving documents which have passed the great seal; 

(3) To receive and keep all conveyances and mortgages belonging to the 
States 

(4) To distribute annually the statutes, the legislative journals and the re- 
ports of the Supreme Court; 

(5) To distribute the acts of Congress received at his office in the manner 
prescribed for the statutes of the State; 
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(6) To keep a receipt book, in which he shall take from every person to 
whom a grant shall be delivered, a receipt for the same; but he may 
inclose grants by mail in a registered letter at the expense of the 
grantee, unless otherwise directed, first entering the same upon the 
receipt book; 

(7) To issue charters and all necessary certificates for the incorporation, 
domestication, suspension, reinstatement, cancellation and dissolution 
of corporations as may be required by the corporation laws of the 
State and maintain a record thereof; 

(8) To issue certificates of registration of trademarks, labels and designs as 
may be required by law and maintain a record thereof; 

(9) To maintain a Division of Publications to compile data on the State’s 
several governmental agencies and for legislative reference; 

(10) To receive, enroll and safely preserve the Constitution of the State and 
all amendments thereto; 

(11) To serve as a member of such boards and commissions as the Consti- 
tution and laws of the State may designate; 

(12) To administer the Securities Law of the State, regulating the issu- 
ance and sale of securities, as is now or may be directed; and 

(13) To receive and keep all oaths of public officials required by law to be 
filed in his office, and as Secretary of State, he is fully empowered 
to administer official oaths to any public official of whom an cath is 
required. (1868-9, c. 270, s. 45; 1881, c. 63; Code, s. 3340; Rev., s. 
On uCg o0 S187 004701941 1051379, si 6; 1943; ccs 480,"543. ) 


Cross Reference.—As to issuing grants, ments added subdivisions (7) to (13). 


see § 146-47. For act authorizing the Secretary of 
Editor’s Note. — The 1941 amendment State to enroll in a book the Constitution 
struck out the words “and documents” of 1868 and amendments thereto, see Ses- 


formerly appearing after the word “jour- sion Laws 1943, c. 107. 
nals” in subdivision (4). The 1943 amend- 


§ 147-37. Secretary of State; fees to be collected.—The Secretary of 
State shall collect the following fees, namely: Copying and certifying a will, 
grant or patent not exceeding two copy-sheets, fifty cents, and for every addi- 
tional copy-sheet, ten cents; correcting an error not made by himself in a patent, 
fifty cents; copying and certifying a plot and survey, fifty cents for each warrant 
or for each six hundred and forty acres contained in the plot or survey, not to 
exceed five dollars for one copy; receiving surveyor’s return, making out, record- 
ing and endorsing grants, sixty cents; each certificate, ten cents; filing and re- 
cording a copy of a judgment vacating a grant and all other services thereon, 
fifty cents; copying an entry from the journals of the Assembly, forty cents; 
copying and certifying the laws of other states, twenty cents for each copy-sheet ; 
and in all cases not otherwise provided for, the Secretary of State shall receive 
for copies of records from his office, one dollar for the first three copy-sheets and 
fenecents: a.copy-sheet -thereatter.<) (RACs ¢,102;,s./133:18/0-1f c81,\s. 3; 1881, 
CmAD ACOUENS.1 0/20 A ReYV., Saa/4 ZAG ho bash 3O04s) 


§ 147-38. Copy-sheet defined.—A copy-sheet shall consist of one hun- 
dred words, and in reckoning the number of words in a copy-sheet, every date, 
or amount of money, expressed in figures, as “1855,” “$250.90,” shall be esti- 
mated and charged as one word. (R. C., c. 102, s. 42; 1868-9, c. 279, s. 556; 
cere /5/.: REVS. ZOU ss. Se OO ) 


§ 147-39. Custodian of statutes, records, deeds, etc.—The Secretary 
of State is charged with the custody of all statutes and joint resolutions of the 
legislature, all documents which pass under the great seal, and of all the books, 
records, deeds, parchments, maps, and papers now deposited in his office or which 
may hereafter be there deposited pursuant to law, and he shall from time to time 
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make all necessary provisions for their arrangement and preservation. Every 
deed, conveyance, or other instrument whereby the State or any State agency or 
institution has acquired title to any real property and which is deposited with 
the Secretary of State shall be filed by him, and indexed according to the county 
or counties wherein the real property is situated and the name or names of the 
grantor or grantors and of the grantee; and the real property shall be briefly 
described in the index. (R. C., c. 104, s. 105; 1868-9, c. 270, s. 41; 1873-4, ¢. 
129» Codémig-13337-tRevins: 00475 GRGrs 7/050; 1957, Ces saa) 

Editor’s Note. — The 1957 amendment in this act shall be construed as repealing 
added the second sentence. Section 9 of in any manner G. S. 146-1.” 
the amendatory act provides that “nothing 


§ 147-40. Compensation of indexer of laws. — The assistant to the 
Secretary of State who indexes the laws and prepares the laws and captions for 
publication shall receive a compensation to be fixed by the Budget Bureau. (1903, 
Cu 3 SHREW St 2735 56 Gt oo aS uO SOOR LO OMmC e2// cm lO Socata) 


§ 147-41. To keep records of oyster grants.—The Secretary of State 
shall keep books of records in which shall be recorded a full description of all 
grounds granted for oyster beds under the provisions of chapter 119 of the laws 
of 1887, and laws amendatory thereof, and shall keep a map or maps showing 
the position and limits of all public and private grounds. (1887, c. 119, s. 14; 
Reva s23ele" ©. 75. soe 7 0l7) 


§ 147-42. Binding original statutes, resolutions, and documents.— 
The original statutes and joint resolutions passed at each session of the General 
Assembly the Secretary of State shall immediately thereafter cause to be bound 
in volumes of convenient size. Each such volume shall be lettered on the back 
with its title and the date of its session. (1866-7, c. 71; 1868-9, c. 270, s. 46; 
Codere 35435 Reverso 5465) Gr ots 0008) 


§ 147-43. Reports of State officers.—The Secretary of State shall file 
and keep in his office one copy of each of the reports of State officers in the 
best binding in which any such report is issued, and the State Librarian shall 
likewise keep five similarly bound copies of each such report. (Rev., s. 5101; 
19 DC Tcie/5 Gases 17 500s) 


§ 147-43.1. Secretary of State to prepare index to acts and resolu- 
tions.—The Secretary of State shall biennially, at the beginning of each regular 
session of the General Assembly, appoint an assistant, whose duties it shall be 
to prepare for publication the indexes to the acts and resolutions, both public 
and private, ratified by the General Assembly. All index references with re- 
spect to the Session Laws shall refer to the chapter numbers of such laws in lieu 
of page numbers, and all index references to resolutions shall refer to the resolu- 
tion numbers of the resolutions in lieu of page numbers, to the end that the in- 
dexes shall thereby be made consistent with the index to the General Statutes 
which refers to the section numbers and not to page numbers. (1903, c. 3; Rev., 
Sg 4473 77°C onese 0109791927. Ce Zi eecm|t 1O5l oes cues) 


Editor’s Note. — This section formerly 


appeared as § 120-23 and was transferred 
to its present position by Session Laws 
1943, c. 543. 

The 1951 amendment struck out the 
words “and side or marginal notes” for- 
merly appearing after the word “indexes” 


in the first sentence, “it being the intent 
and purpose of this amendment to discon- 
tinue the requirement that marginal notes 
be prepared and included in the volumes of 
the Session Laws.” The amendment also 
added the second sentence. 


§ 147-43.2. Secretary of State to have laws printed.—The Secretary 


of State, immediately upon the termination of each session of the General As- 
sembly, shall cause to be published in one volume all the laws and joint resolu- 
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tions passed at such session, whether public, private, general or special within 
the meaning of the Constitution and without regard to classification, except that 
the laws and resolutions shall be kept separate and indexed separately; and the 
volume shall contain his certificate that it was printed under his direction from 
enrolled copies on file in his office. In the printing, he shall omit the certificate 
required to be endorsed upon the original bills and resolutions; but he shall in- 
sert immediately at the end of each law or resolution the word “ratified,” adding 
the day, month and year. (1868-9, c. 270, s. 14; Code, s. 2869; Rev., s. 4425; 
Caos. O11 1719435) ch ASess Ie) 

Editor’s Note. — The 1943 amendment to its present position by Session Laws 
rewrote the section. This section formerly 1943, c. 543. 
appeared as § 120-24 and was transferred 


§ 147-43.3. Number to be printed. — There shall not be printed more 
than twenty-five hundred (2500) volumes of Session Laws, which are to be 
half-bound; six hundred (600) volumes of House Journals and six hundred 
(600) volumes of Senate Journals of each Session of the General Assembly. 
Glo2 Oren sons elie 941 ce579, sO 9435) C48) 6715-51955. c, 978,<s; 1.) 

Editor’s Note. — The 1941 amendment The 1955 amendment reduced the num- 
increased the authorized printing of the ber of volumes of Session Laws to be 
House and Senate Journals from five to printed. 
six hundred volumes. The 1943 amend- This section formerly appeared as § 120- 
ment substituted “Session” for “Public’ 25 and was transferred to its present po- 
in line two and omitted a former provision — sition by Session Laws 1943, c. 543. 
relating to public-local and private laws. 


§ 147-44: Repealed by Session Laws 1943, c. 48, s. 2. 


§ 147-45. Distribution of copies of Session Laws, and other State 
publications by Secretary of State.—The Secretary of State shall, at the 
State’s expense, as soon as possible after publication, distribute such number of 
copies of the Session Laws, Senate and House Journals, and Supreme Court 
Reports to federal, State and local governmental officials, departments and 
agencies, and to educational institutions for instructional and exchange use, as 
is set out in the table below: 








House and Supreme 





_ Session Senate Court 
Laws Journals Reports 

State Departments and Officials: 

GOVE TIO TIE INCE ences ott ear cae le eel cee, pene &) 1 1 
Wietitenanity (OVErnOl © 2a che ah. csnueiea ccs leses cea areas 1 1 1 
JANA G FER O5 Ea IN ge 2 an A, PO ag 4a a 3 fi | 
CEASE C Tame POTN sc ceos sc uckte Sy 6 he, RO oe eee 3 1 1 
BeGL cial ye Ole OtatGaey centenary meses 3 1 1 
Superintendent of Public Instruction .......... a 1 1 
Exttotmeven (seneta lites .h.5) .s Aorta ine ered ae ae 8 1 8 
GommissionemsorpActicultures ai aaananan ee y- 3 if 1 
SomiuiccsionetmotslLabOrmsdMtea aes lero ae: 3 1 1 
Somitnissioner, of nsurancemes sities esa: 3 iL 1 
Sitempoaravotmiiealth. s.r.thenecat wees. weasel 5 1 0 
Siitemiichway« Commissioni ts passant tect 3 1 1 
State Board of Charities and Public Welfare .. 3 1 6) 
diatantesGeneral | -. .)...s spateserepecsan oy tebe ere. eat avads 2 0 0 
Commissioner, of Banks a...e wasabi ee aie a 0 0 
Commissioner vot Reventte” %. aaaasen cet aye 5 0 1 
Commiusstoner, of) Motor Vehicless 20... .- +a. 1 0 0 
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House and Supreme 








Session . Senate Court 
Laws Journals Reports 
WalitiesmCommissiongee tees oe er an eee 8 1 8 
State mochool*Conimissiome: sta. steer eee ee ve 0 0 
iaten board “ol* Hlections estes te ae ene ae Z 0 0 
Local | Government” Commission” 4.2.5. ..ce es 2 0 1 
Budget Bureau i.e. tee er eter ee en mie om 1 1 
State: Bureaurot Investivation ee .e eee ee oe 1 0 i 
Director fofeee tobationwerm, es ce eee eee eee 2 0 1 
Commissioner cot barolestms. cit eae ee ee Z 0 1 
Department of Conservation and Development .. 3 1 0 
Veterans. Loans Commission sion a menace oe 1 0 0 
Industrial Cominissiona. wate perenne ar aie 6 0 6 
State Board of Alcoholic Beverage Control .... 2 0 0 
Division ,of ¢PurchasesanasGontracteeer ian: ans Me 0 0 
Justices sot MthesSiptemes Courter eee. ore 1 1 1 
each each each 
Clerkwot) they Supremem Court seme tent eee 1 1 0 
Judges* of the sSuperions Courter sc eee 1 0 1 
each each 
Emergency Judges of the Superior Court ...... 1 0 1 
each each 
Special J udgsessor thes superior ac Otte ee 1 0 1 
each each 
Solicitors wofy the sSuperior B@ourt ©. 2.4. see tee 1 0 1 
Employment Security Commiission ...........% i 1 1 
Stated@imploymenteservice se ene ase ree 1 0 0 
Statet Commissionufor themBlind Wag) yas. sites 1 0 1 
State prison. o.6.2e OO fe erence eee o 1 0 0 
Western North Carolina Sanatorium .......... 1 0 0 
Eastern North Carolina Sanatorium .......... 1 0 0 
State Department of Archives and History .... 1 0 0 
ptateibtrarya acme Bs sicmisk eye citer tis einen meba atone Ze ZL 2 
Supreme Court jLibrary tgif. bio. tele soil cei: as many as requested 
Supreme Court Reporter 7s..0.p.-. 0. ee Puli ss 0 0 1 
General Assembly Members and Officials: 
Representatives of General Assembly ........ 1 1 0 
each each 
State ‘Senators ., 0. cos sac een ee eee eee 1 0 
each each 
Principal ‘Clerk—-Senate’ 9.0%. 23 .hss.05 een eee 1 1 0 
Reading Clerk—Senate). kn n.s sens eee eee i iL 0 
Sergeant-at-Arms—Senate ........0+.-+-2+200- 1 1 0 
Principals Clerk——Housé ich tse eee ee ees Les 1 0 
Reading) Clerk—-House) 7 2.5.0.bssee ese ene 1 1 0 
Sergeant-at-Arms—House ......2...0.0¢000% 1 1 0 
Enrolling Clerk 2 23). eee cn ee en Aeee ees if 0 0 
Engrossing Clerk—House .............++.-- 1 1 0 
Indexer: of the;aws .17..m.-.5 see eeee ee ees 1 0 0 


Schools and Hospitals: 


University of North Carolina at Chapel Hill .... 65 56 71 
North Carolina State College of Agriculture and 
Engineering of the University of North Caro- : } : 
lina’ Ae 204.2 USE Geko Denne eemet 
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House and Supreme 
Session Senate Court 
Laws Journals Reports 





Woman’s College of the University of North 


SD Uae Pee) Nate ER AS id's. 8 oe « lan 3 1 1 
I OUI TILVEL SILO Rani tenant at elas oss ss oy oe ae P58 ZN 
pavadsotrn College Mannan ons st are 1 1 1 
Wyakewr orest Colleges nc cemepusee ese asses 5 5 25 
menoimmknyne? College sary taeadye tte e. ods oe i 1 1 
PIO EC OLED EL .. 2 ome, emma canoes ed 1 1 1 
Snlrorda Colles awe rer. eee tte Ps so Saha sole « 1 1 1 
Bact’ Carolina Teachers, Golleve 2. Je../54 eee) 1 1 1 
REAL aye OLLOP Came ie aes rt nee ASIANS i ote, wha: ole 40 0 0 1 
Worth Carolinauschoolstor thes Deal i i. fe<s 1h 0 0 
SHELOT ae Kolcjophed che VASE ais be Oe a aD 1 0 0 
ite; eOcpiialeat me IMOLeAntOn wet meen t ays aye + 018 3 1 0 0 
DiAtee ELOStital eats GOldSUOTOmt foytee ste e's oo. ot 1 0 0 
OAS Wwelimel Darn O OCHOOIM tutes aly. e252 anise fe « 1 0 0 
DcHoOGmiameter Sling satis DCAr CAs cece aia 25+ 6.0 1 0 0 
State Normal School at Fayetteville .......... 1 0 1 
North Carolina College for Negroes .......... 5 5 5 
Local Officials : 
lenis: Ofitnes oUDelliOtnC OULTSH nad ele cletcial oes. 4. 1 1 1 

each each each 
Federal, Out-of-State, and Foreign Officials and 

Agencies: 

DOCCEIATyayLO Ut CSICEU Lata d ects steca asl ota do, the aos 1 0 1 
SEChCcaryR Ol: OtatGa ase weL ieee ae ete s cute cil 1 1 Mi 
Pec relatvecol VV ate aliaine 3 tis wees ete ald ale eaters 1 0 1 
pectetanveon Navy.ii som eas ties of si es. 4 cg eieatele 1 0 1 
mecretatym ore Agriculture: Go07.c Wiis aston e oe 1 0 1 
PY EOGne vm Gctetal sen <a itecin « wtetsa eae os 9.0 co 1 0 1 
PR Oo ua ster Grenleraltc si cer tre enter te een eines sss 1 0 1 
Marshal of United States Supreme Court ...... 1 0 1 
PC DATAIMNEN MOL Me) USUCE. (ane ain: aeceanis cele ao he 1 0 1 
Tbe ima CCTGUIS Wl « ..o'e ened nlegnntetero sone eyd ai es Meh 1 0 1 
Preacuive IMepartment sian heats pacts oe cite te 1 0 1 
Deparment, ofeinternal» Reventier ser sete re 1 0 1 
Peparunent; OP ALOL |. ssiiewenieme ame eee. soe s+ 8 1 i 1 
Iirea ot’ Publics Roads wise. Uwacsece st oun 1 0 1 
ep actinent 401, COMMETCE sirets ce rete ae a a get eee 1 1 1 
Seca Mere OU iteriOr © ce aest einer tie te sui oes 1 0 1 
WY Clerans s-ACministration - veu ails sts mies san se ere 2 1 0 f 
Securities and Exchange Commission ......... 1 0 1 
OCIA OeCULIty BOard €.-. cited < cm eile wie ee 1 0 1 
Work Projects “Administration :........0. 00 1 0 1 
Marmecredit “Administration! 2206 se..0 aes se © 1 0 1 
ibrar yaor: Congress y.7.... grre abeienteerte te 8 2 S 
Federal Judges resident in North Carolina .... 1 0 1 

each each 
Federal District Attorneys resident in North 

CAO) LE as arm pea a nN So ck murah t aaa ie 1 0 1 

each each 
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House and Supreme 
Session Senate Courts 
Laws Journals Reports 
Clerks of Federal Court resident in North Caro- 
Lihay Bee on oes ern Gage te een ee ane ee eet 1 0 1 
each each 
Chief executives or designated libraries or gov- 
ernments or other states, territories and coun- 
tries, including Canada, Canal Zone, Porto 
Rico, Alaska and Philippine Islands, provided 
such governments exchange publications with 
the: SUpreme COuUrt  IDTAry se eee erent 1 0 1 
each each 











Upon his appointment or election each justice of the Supreme Court shall re- 
ceive for his private use one complete and up-to-date set of the Reports of the 
Supreme Court. The copies of Reports furnished each justice as set out in 
the table above may be retained by him personally to enable him to keep up-to- 
date his personal set of Reports. 

One copy each of the Public Laws, the Public-Local Laws and the Supreme 
Court Reports shall be furnished the head of any department of State govern- 
ment created in the future. 

Five complete sets of the Public Laws, the Public-Local and Private Laws, the 
Senate and House Journals and the Supreme Court Reports heretofore pub- 
lished, insofar as the same are available and without necessitating reprinting, 
shall be furnished to the North Carolina College for Negroes. 

The Governor may delete from the above list, in his discretion, any govern- 
ment official, department, agency or educational institution. (1941, c. 379, s. 
1; 1943, c. 48, s. 4; 1945, c. 534; 1949, c. 1178; 1951, c. 287; 1953, cc. 245, 266; 
1955 C505 fe nO come 600 1957 ecomm Oleg 4009) 


Cross reference.—As to provision that the list of distributees. The second 1955 


statutory reference to “Budget Bureau” 
shall be deemed to refer to the Department 
of Administration, see § 143-344. 

Editor’s Note. — The 1943 amendment 
substituted “Session Laws” for ‘Public 
Laws, Public-Local and Private Laws” in 
the introductory paragraph. It also sub- 
stituted “Session Laws” for “Public Laws” 
in the table and struck out of the table the 
former column relating to public-local and 
private laws. 

Various amendments have changed the 
number of copies to be sent to particular 
distributees. 

The first 1955 amendment deleted the 
North Carolina Library Commission from 


amendment added the last paragraph. And 
the third 1955 amendment deleted from the 
Jist the following: Sheriffs of the counties, 
registers of deeds of the counties, and chair- 
men of the boards of county commissioners. 

In the above section, “Employment Se- 
curity Commission” has been substituted 
for “Unemployment Compensation Com- 
mission” by virtue of § 96-1.1; “State De- 
partment of Archives and History” has 
been substituted for “North Carolina His- 
torical Commission” by virtue of Session 
Laws 1943, c. 237; and “State Highway 
Commission” has been substituted for 
“State Highway and Public Works Com- 
mission” by virtue of § 136-1.1. 


§ 147-46: Repealed by Session Laws 1955, c. 987. 
§ 147-46.1. Publications furnished State departments, bureaus, in- 


stitutions and agencies.—Upon request of any State department, bureau, in- 
stitution or agency, and upon authorization by the Governor and Council of 
State, the Secretary of State shall supply to such department, bureau, institution 
or agency copies of any State publications then available to replace worn, dam- 
aged or lost copies and such additional sets or parts of sets as may be requested 
to meet the reasonable needs of such departments, bureaus, institutions or agen- 
cies, disclosed by the request. 

This section shall not authorize the reprinting of any State publications which 
would not be ordered without reference to the provisions hereof. (1947, c. 639.) 


§ 147-47: Repealed by Session Laws 1955, c. 748. 
730 
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§ 147-48. Sale of Laws and Journals and Supreme Court Reports. 
—Such Laws and Journals as may be printed in excess of the number directed 
to be distributed, the Secretary of State may sell at such price as he deems rea- 
sonable, not exceeding ten per centum (10%) over the costs for half-bound 
copies of the Session Laws; and not exceeding ten per centum (10%) in ad- 
vance of the costs for copies of the Journals. 

The Secretary of State shall sell any and all of the Supreme Court Reports, 
both the current reports and the reprints, at such price as he deems reasonable, 
not less than one dollar and fifty cents per volume. The Secretary of State may 
allow to regular licensed booksellers in this State a discount on Laws, Journals 
and Supreme Court Reports not exceeding twelve and one-half per centum. All 
proceeds received from sales made pursuant to this section shall be paid into the 
State treasury. (1941, c. 379, s. 4; 1943, c. 48, s. 4; 1955, c. 978, s. 2.) 

Editor’s Note. — The 1943 amendment The 1955 amendment changed the sales 
substituted “Session Laws” for “Public price for the Session Laws. 
laws” in the first paragraph. 


§ 147-49. Disposition of damaged and unsaleable publications.— 
The Secretary of State is hereby authorized and empowered to dispose of such 
damaged and unsaleable North Carolina Supreme Court Reports, House and 
Senate Journals and Public Laws of various years at a price to be determined 
by the Secretary of State, the Supreme Court Reporter and the Marshal-Libra- 
rian of the Supreme Court. (1939, c. 345.) 


§ 147-50. Publications of State officials and department heads fur- 
nished to certain institutions, agencies, etc. — Every State official and 
every head of a State department, institution or agency issuing any printed re- 
port, bulletin, map, or other publication, shall, on request, furnish copies of such 
reports, bulletins, maps or other publications to the following institutions in the 
number set out below: 


Wiiversity.o! Nottie Ccatolina at Chapel Hill)... 2... «2... 25 copies ; 
TCL TIT VGCSIL V MMe estes gsi eatd <a oagcieg a sheter See ere ven dag.« 25 copies; 
WN Cum OLCSLmmA Ole U CMA EIN ctntrs as st less ie tele sive, «ates 2 copies; 
BOS Onee © Ol COC MEME ieee rR aes scl cette ahaes assists 81a) ot Z copies: 
Norm Carolina supreme Court Libtary <r... suas oe. 2 copies ; 
RVOrcme icoltnas ( olleves Tote NCOLOCS: i. ds s.s » wevcbncne crea cies 5 copies; 
Pein rereyanG im CONG TCSSMEP Nts ie Sst, ¢. oaks do Gc ac arer-en phd a hase 2 copies; 
PP ALCMBLI DL AL Van «chore MMI Reese ay siete 0a jo (oko! sae. culate aoe wich she eaters 5 copies; 


and to governmental officials, agencies and departments and to other educational 
institutions, in the discretion of the issuing official and subject to the supply 
available, such number as may be requested: Provided that five sets of all such 
reports, bulletins and publications heretofore issued, insofar as the same are 
available and without necessitating reprinting, shall be furnished to the North 
Carolina College for Negroes. (1941, c. 379, s. 5; 1955, c. 505, s. 7.) 
Editor’s Note. — The 1955 amendment 
added the reference to State Library. 


§ 147-51. Clerks of superior courts to furnish inventory of Reports; 
lending prohibited.—On or before the first Monday in June of each and every 
year after March 9, 1927, the clerks of the superior courts of the State are re- 
quired to furnish to the Secretary of State an inventory of the volumes of the 
Reports of the Supreme Court of North Carolina which they have on hand. 

From and after March 9, 1927, the clerks of the superior courts of the State 
of North Carolina are held officially responsible for the volumes of the North 
Rei Supreme Court Reports furnished and to be furnished them by the 

tate. 

The said clerks of the various courts shall not lend or permit to be taken from 
their custody the said Reports, nor shall any person with or without the permis- 
sion of the said clerks take them from their possession. (1927, c. 259.) 
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§ 147-52. Reprints of Supreme Court Reports.—The Supreme Court 
is authorized to have such of the Reports of the Supreme Court of the State of 
North Carolina as are not on hand for sale, republished and numbered consecu- 
tively, retaining the present numbers and names of the Reporters and by means 
of star pages in the margin retaining the original numbering of the pages. The 
Supreme Court is authorized and directed to have such Reports reprinted with- 
out any alteration from the original edition thereof, except as may be directed 
by the Supreme Court. The contract for such reprinting and republishing shall 
be made by the Supreme Court in the manner prescribed in § 7-34. Such re- 
publication shall thus continue until the State shall have for sale all of such Re- 
ports; and hereafter when the editions of any number or volume of the Supreme 
Court Reports shall be exhausted, it shall be the duty of the Supreme Court to 
have the same reprinted under the provisions of this section and § 7-34. In re- 
printing the Reports that have already been annotated, the annotations and the 
additional indexes therein shall be retained and such Reports shall be further 
annotated so as to make the annotations in all reprints complete up to the date 
of the reprinting thereof. In reprinting Reports the Supreme Court is author- 
ized to provide for, and to secure, such further annotations for Reports that have 
been heretofore annotated and for the annotating of the Reports that have not 
been heretofore annotated and the costs thereof as provided in the contract made 
by the Supreme Court with the annotator selected by it, shall be paid as a part 
of the cost of reprinting the said Reports. (Code, s. 3634; 1885, c. 309; 1889, 
c. 473, ss. 1-4, 6; Rev.nss 536181907, ¢..503 711917. cer 201,85 2902 Ce Sse 
1923. Ciel 70 1929 MGwoO moras) 


§ 147-53: Superseded by Session Laws 1943, c. 716. 


Editor’s Note. — The act superseding sition of surplus copies of the Consolidated 
this section provided for the final dispo- Statutes. 


§ 147-54. Payment of proceeds of sales to Treasurer.—The Secre- 
tary of State, as often as now provided by law, shall pay over to the Treasurer 
of the State the proceeds of any and all sales which may be made by him under 
authorization of § 147-53. (1933, c. 115, s. 2.) 

Editor’s Note. — As § 147-53 has been 
superseded, this section would seem to be 
obsolete. 


§ 147-54.1. Division of Publications; duties.—The Secretary of State 
is authorized to set up a division to be designated as the Division of Publica- 
tions and to appoint a director thereof who shall be known as the assistant to 
the Secretary of State. This Division shall collect, tabulate, annotate, and digest 
information for the use of members and committees of the General Assembly, 
and other officials of the State and of the various counties and cities, upon all 
questions of State, county, and municipal legislation; make references and ana- 
lytical comparisons of legislation upon similar questions in other States and na- 
tions; and have at hand for the use of the members of the General Assembly the 
laws of other states and nations as well as those of North Carolina, and such 
other books, papers, and articles as may throw light upon questions under con- 
sideration. 

It shall also be the duty of the Division of Publications to classify and ar- 
range by proper indexes, so as to make them accessible, all public bills relating 
to the aforesaid matters heretofore introduced in the General Assembly. Upon 
request by members of the General Assembly, the Division shall secure all avail- 
able information on any particular subject. 

The Division shall also perform all such other duties as may be assigned by 
the Secretary of State. 

The several departments of the State government shall, upon request of the 
Division of Publications, supply said Division with such copies of thier reports 
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and other publications as may be necessary to effect exchanges with other states 
for their publications of a similar character for the use of the said Division. 
(1Otor G 202 easel, 238 Gr oussss 0147) 6148 0193940, 316.) 

Editor’s Note. — This section formerly to its present number by Session Laws 
appeared as § 143-167 and was transferred 1943, c. 543. 


ARTICLE 5. 
Auditor. 


§ 147-55. Salary of Auditor.—The salary of the State Auditor shall be 
twelve thousand dollars ($12,000.00) a year, payable monthly. (1879, c. 240, 
Stool Cr 2los Godewsi3720 -11Ssorc, 352 1889;-e; 433e 1891 9c) 334,05. 5% 
Bev 60) 274457 1.9078 Ch sO seo 1907) 6399405: 220 LOM ce e108.%5) 1: 1911, 
CioG: Sed ONS a ely 2 be A 1919) °C) 247) Sa Ze CP Sarsy 3867: Ex 
sess. 1920, c. 49,5) 3; 1921) 11, sh1301935;°c. 442+ 1941, 12 1947, c/ 1041; 
POR 12769 1953. roal sec. 1957e 1) 

Editor’s Note. — The amendments in- from the time the Auditor took the oath of 
creased the salary from time to time, the office and began serving the term for which 
1957 amendment raising it to $12,000.00 he was elected in 1956. 


§ 147-56. Office and office hours.—The Auditor shall keep his office at 
the city of Raleigh, and shall attend thereat between the hours of ten o’clock 
a. m. and three o’clock p. m., Sundays and legal holidays excepted. (1868-9, c. 
Oa ee OU COLE. Ss. ODO Nein oe O0F ce Sa /074. ) 


§ 147-57. Bond.—The State Auditor shall be placed under an official bond 
in a penal sum to be fixed by the Governor and Council of State at not less than 
fifty thousand ($50,000) dollars. Such official bond shall be corporate surety 
and furnished by a company admitted to do business in the State. The pre- 
miums will be paid by the State out of the appropriations to the State Auditor’s 
Oficemes( 19290 ¢e2:337,7 5012) 


§ 147-58. Duties and authority of State Auditor. — The duties and 
authority of the State Auditor shall be as follows: 

(1) The State Auditor shall except as provided in G. S. 143-25 be inde- 
pendent of any fiscal control exercised by the Director of the Budget 
or the Budget Bureau, and shall be responsible to the Advisory 
Budget Commission, the General Assembly and the people of North 
Carolina for the efficient and faithful exercise of the duties and re- 
sponsibilities of his office. 

(2) The State Auditor shall be responsible for conducting a thorough post 
audit of the receipts, expenditures and fiscal transactions of each 
and every State agency which in any manner handles State funds; 
“State agency” is hereby defined to mean any State department, in- 
stitution, board, commission, commissioner, official or officer of the 
State. 

(3) The Auditor shall be responsible for Re iciie a complete and de- 
tailed audit of the fiscal transactions of each and every State agency, 
except his own office, at least once each year, such audit to cover the 
fiscal transactions entered into since the period covered by the pre- 
vious annual audit of such State agency. 

(4) The Auditor is authorized to conduct special audits, in addition to the 
annual audits, of the accounts of every State agency whenever in his 
discretion he determines that such is necessary. 

(5) The Auditor is authorized to audit at such times as he deems neces- 
sary the records of all performances staged on State property under 
direction of any State agency or wherein any State agency shares in 
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a percentage of gross admission receipts except athletic funds, and 

the accounts of any private or semi-private agency receiving State 

aid. ; 

(6) The Auditor shall make special investigations upon written request 
from the Advisory Budget Commission, or upon written request 
from the Governor. 


(7) Upon completion of each audit and investigation, the Auditor shall re- 
port his findings and recommendations to the Advisory Budget Com- 
mission, furnishing a copy of such report to the Governor, a copy to 
the head of the agency to which the report pertains, and copies to 
such other persons as he may deem advisable. 

(8) lf the Auditor shall at any time discover any unauthorized, illegal, ir- 
regular, or unsafe handling or expenditure of State funds, or if at 
any time it shall come to his knowledge that any unauthorized, illegal, 
irregular, or unsafe handling or expenditure of State funds is con- 
templated but not consummated, in either case, he shall forthwith 
report the facts to the Governor with a copy of such report to the 
Advisory Budget Commission. 

(9) The Auditor is authorized and directed in his reports of audits or re- 
ports of special investigations to make any comments, suggestions or 
recommendations he deems desirable concerning any aspect of such 
agency’s activities and operations. 


(10) In addition to regular audits, the Auditor shall check the treasury 
records at the time a Treasurer assumes office (not to succeed him- 
self), and therein charge him with the balance in the treasury, and 
shall check the Treasurer’s records at the time he leaves office to 
determine that the accounts are in order. 

(11) The Auditor shall require, when deemed necessary, all persons who 
have received moneys or securities, or have had the disposition or 
management of any property of the State, to render statements 
thereof to him; and all such persons shall render such statements at 
such time and in such form as he shall require. 

(12) The Auditor shall require all persons who have received any moneys 
belonging to the State, and who have not accounted therefor, to 
settle their accounts; upon failure of any person to settle accounts, 
the Auditor is authorized and directed to call the matter to the at- 
tention of the Attorney General and furnish such information as he 
may direct. 

(13) The Auditor shall transmit to the Advisory Budget Commission an- 
nually a complete statement of the funds of the State, of its revenues 
and of the public expenditures during the preceding fiscal year, as 
revealed by his audits and investigations as herein prescribed, with 
copies of such statements furnished to the Governor and to such 
other persons as may be deemed advisable. 

(14) The Auditor shall examine as often as may be deemed necessary the 
accounts of the debits and credits in the bank book kept by the 
Treasurer, and if he discovers any irregularity or deficiency therein, 
unless the same be rectified or explained to his satisfaction, report 
the same forthwith in writing to the Advisory Budget Commission, 
with copy of such report to the Governor. 

(15) The Auditor may examine the accounts and records of any bank or 
trust company relating to transactions with the State Treasurer, or 
with any State department, institution, board, commission, officer, or 
other agency, or he may require banks doing business with the State 
to furnish him information relating to transactions with the State 
or State agencies. 
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(16) The Auditor and his authorized agents shall have access to and may 
examine all books, accounts, reports, vouchers, correspondence, files, 
records, money, investments, and property of any State department, 
institution, board, commission, officer, or other agency as it relates to 
the handling of State funds. Every officer or employee of any such 
agency having such records or property in his possession or under 
his control shall permit access to and examination of them upon the 
request of the Auditor or any agent authorized by him to make such 
request. Should any officer or employee fail to perform the require- 
ments of this section, he shall be guilty of a misdemeanor. The 
Auditor and his authorized agents are authorized to examine all 
books and accounts of any individual, firm, or corporation only inso- 
far as it relates to transactions with any department, board, officer, 
commission, institution, or other agency of the State; provided that 
such examination shall be limited to those things which might relate 
to irregularities on the part of any State agency. 

(17) The Auditor may, as often as he deems advisable, make a detailed 
examination of the bookkeeping and accounting systems in use in 
the various State agencies and make suggestions and recommenda- 
tions to the agencies for improvements, with a copy of such recom- 
mendations transmitted to the Budget Bureau. Any State depart- 
ment, board, commission, institution or agency which plans to change 
its accounting system must first submit its plan to the Director of 
the Budget and obtain approval in accordance with provisions of G. 
S. 143-22; prior to approval of any change in accounting systems, 
the Director of the Budget shall submit the proposed changes to the 
Auditor and receive and consider the Auditor’s advice and recom- 
mendations with respect to such changes. 

(18) The Auditor, or his deputy, while conducting an examination au- 
thorized by these sections, shall have the power to administer oath 
to any person whose testimony may be required in any such ex- 
amination, and to compel the appearance and attendance of such per- 
son for the purpose of such an examination. If any person shall 
willfully swear falsely in such an examination, he shall be guilty of 
perjury. 

(19) The Auditor may appoint a deputy auditor to perform any duties per- 
taining to the office, and he may appoint a deputy auditor for any 
specific purpose; provided that any deputy so appointed shall not be 
authorized to transfer authority to any other person. 

(20) The Auditor shall charge and collect from each of the following agen- 
cies the actual cost of audit of such agency: North Carolina Rural 
Rehabilitation Corporation, State Board of Barber Examiners, State 
Board of Certified Public Accountant Examiners, State Board of 
Cosmetic Art Examiners, State Board of Registration for Profes- 
sional Engineers and Land Surveyors, North Carolina Board of 
Nurse Registration and Nursing Education, North Carolina Board 
of Opticians, North Carolina Milk Commission, the State Banking 
Commission, State Highway Commission, Law Enforcement Officers 
Benefit and Retirement Fund, Board of Paroles, State Probation 
Commission, North Carolina Wildlife Resources Commission, At- 
lantic and North Carolina Railroad, Department of Motor Vehicles, 
Burial Association Commission, North Carolina Public Employees 
Social Security Agency, and any other agency which operates en- 
tirely within its own receipts from revenue derived from sources 
other than the general fund. Costs collected under this subsection 
shall be based on the actual expense incurred by the Auditor’s office 
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in making such audit and the affected agency shall be entitled to an 
itemized statement of such cost. Amounts collected under this sub- 
section shall be deposited in the general fund as nontax revenue. 


(21) Effective July 1, 1955, or as soon thereafter as practical but not later 


than July 1, 1956, the functions of pre-audit of State agency ex- 
penditures, issuance of warrants on the State Treasurer for same, 
and maintenance of records pertaining to these functions shall be 
transferred from the Auditor’s office to the Budget Bureau. All 
books, papers, reports, files and other records of the Auditor’s office 
pertaining to and used in the performance of these functions shall be 
transferred to the Budget Bureau, and office machinery and equip- 
ment used primarily in the performance of these functions shall be 
transferred to the Budget Bureau. The Governor, with the advice 
and consent of the Advisory Budget Commission, is authorized to 
determine and declare the effective date of the transfer of these func- 
tions and to do all things necessary to effect an orderly and efficient 
transfer; and the Governor, with the advice and consent of the Ad- 
visory Budget Commission, is further authorized to transfer to the 
Budget Bureau the unused portion of such funds as may have been 
appropriated to the Auditor’s office for the 1955-57 biennium for the 
performance of the functions and duties transferred to the Budget 
Bureau under the provisions of this section. 


(22) Nothing under this article shall be construed to affect the right of 


the Director of the Budget to require information from State agen- 
cies under the provisions of article 1, chapter 143 of the General 
Statutes.’ (1868-9; ¢..270,- ss. 6364, 65; 1883; c771+ Code, sa3a50; 
Rev., S)' 5365 1919/7 c: 153% C-259s0\7675.." 19299 6" 268. ele ee 


1010; 6091953 ;20, 2 Ol 1955 Cr 07 Om OD, eco 0s) 


Cross References.—As to being consti- 
tutional office, see Const., Art. III, §§ 1 and 
13. As to mandamus by Governor to com- 
pel performance of certain duties, see note 
to § 147-12. As to reports to be furnished 
the Director of the Budget, see § 143-8. As 
to provision that statutory reference to 
“Budget Bureau” shall be deemed to refer 
to the Department of Administration, see § 
143-344. 

Editor’s Note. — The 1951 amendment 
rewrote this section. Section 4 of the 
amendatory act provided that “nothing 
contained in this act shall be construed to 
be in conflict with the Executive Budget 
Act, General Statutes 143-1 through 143- 
A 

The 1955 amendment rewrote this section 
as changed by the 1953 amendment. 

The 1957 amendment rewrote subdivision 
(20), and by virtue of § 136-1.1, “State 
Highway Commission’ was substituted 
therein for “State Highway and Public 
Works Commission.” 

Mandamus to Compel Issuance of War- 
rant.—The duty of the Auditor under sub- 
division (14) is not a ministerial duty but 
is one involving judgment and discretion, 


and mandamus will not lie against him for 
refusal to issue a warrant for payment of a 
claim he does not approve. Burton v. Fur- 
nam, 115 N. C. 166, 20 S. E. 443 (1894). 

Where a clerk of the General Assembly 
had received a warrant for the entire num- 
ber of days to which he was entitled, at 
seven dollars per day, he had no right to 
a writ of mandamus against the Auditor of 
the State because he refused to give him a 
warrant for three dollars per day addi- 
tional for the same number of days for 
which he had heretofore obtained a war- 
rant. Boner v. Adams, 65 N. C. 639 (1871). 

Report to the General Assembly.—The 
Auditor of the State is not a mere minis- 
terial officer; when a claim is presented to 
him against the State, he is to decide 
whether there is a sufficient provision of 
Jaw for its payment, and if in his opinion 
there is not sufficient provision of law, he 
must examine the claim and report the 
fact, with his opinion to the General As- 
sembly. Boner v. Adams, 65 N. C. 639 
(1871). 

Cited in Bank v. Worth, 117 N. C. 146, 
23 S. E. 160 (1895). 


§ 147-59. Warrants to bear limitations; presented within sixty days. 
—All warrants drawn by the State Auditor or any State department, or agency, 
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bureau, or commission on the Treasurer, shall bear, and there shall be printed 
upon the face thereof in plain type so as to be easily read, the following words, 
to-wit: “This warrant will not be paid if presented to the Treasurer after the 
expiration of sixty (60) days from the date hereof’; and the State Treasurer is 
hereby prohibited from paying any warrant drawn by the State Auditor, or any 
State department, or agency, bureau, or commission, unless the same shall be 
presented within sixty (60) days from the date of such warrant. (1925, c. 246, 
s. 1; 1945, c. 496,-s. 1.) 

Editor’s Note.—Prior to the 1945 amend- 
ment this section applied only to warrants 
drawn by the State Auditor. 


§ 147-60. Surrender of barred warrant; issue of new warrant.— 
Any person, firm or corporation holding a warrant drawn by the Auditor which 
cannot be paid because of the provisions of §§ 147-59 and 147-61 may present 
the same to the Auditor, and upon satisfactory proof that such person, firm or 
corporation is the owner thereof and is entitled to have and receive the proceeds 
of such warrant and that the obligation for which the warrant is drawn is a sub- 
sisting obligation against the State of North Carolina, may surrender said war- 
rant to the Auditor and cancel the same, whereupon the Auditor is authorized 
and empowered to issue another warrant for like amount in lieu thereof; or in 
his discretion, he may validate the original warrant. (1925, c. 246, s. 2; 1945, 
Ce aac oe 1951 te. 1010)¢s, 93.) 

Editor’s Note. — The 1951 amendment in this act shall be construed to be in con- 
rewrote this section as changed by the flict with the Executive Budget Act, Gen- 
1951 amendment. Section 4 of the amend-_ eral Statutes 143-1 through 143-47.” 
atory act provided that “nothing contained 


§ 147-61. Warrants issued before March 10, 1925.—Fvery person, 
firm or corporation holding a warrant, drawn and issued by the State Auditor 
prior to March 10, 1925, shall present the same for payment on or before May 
1, 1925. If such warrant is not presented to the State Treasurer for payment 
prior to May 1, 1925, the same shall not be paid, but the holder thereof shall be 
notified of the provisions of §§ 147-59, 147-60 and 147-61, and upon satisfactory 
proof that the holder thereof is the proper owner and is entitled to have and re- 
ceive the proceeds of such warrant and that the obligation for which the warrant 
is drawn is a subsisting obligation against the State of North Carolina, the war- 
rant may be surrendered to the Auditor and cancelled and the Auditor is author- 
ized and empowered to issue another and new warrant for like amount in lieu 
thereof. (1925, c. 246, s. 3.) 


§ 147-62. Assignments of claims against State. — All transfers and 
assignments made of any claim upon the State of North Carolina or any of its 
departments, bureaus or commissions or upon any State institution or of any part 
or share thereof or interest therein, whether absolute or conditional and what- 
ever may be the consideration therefor and all powers of attorney, orders or 
other authorities for receiving payment of any such claim or any part or share 
thereof shall be absolutely null and void unless such claim has been duly audited 
and allowed and the amount due thereon fixed and a warrant for the payment 
thereof has been issued; and no warrant shall be issued to any assignee of any 
claim or any part or share thereof or interest therein: Provided that this sec- 
tion shall not apply to assignments made in favor of hospitals, building and 
loan associations, and life insurance companies: Provided further, that em- 
ployees of the State or of any of its institutions, departments, bureaus or com- 
missions who are members of the State Employees Credit Union may in writing 
authorize any periodical payment or obligation to such Credit Union to be de- 
ducted from their salaries or wages as such employee, and such deductions shall 
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be made and paid to said Credit Union as and when said salaries and wages are 
payable: Provided, further, that this section shall not apply to assignments made 
by members of the State Highway Patrol, agents of the State Bureau of Investi- 
gation, motor vehicle inspectors of the Revenue Department, and State prison 
guards, to the commissioners of the Law Enforcement Officers’ Benefit and Re- 
tirement Fund in payment of dues due by such persons to such fund. (1925, c. 
249 1985 Sc 19°91 939 (CRO ls O4 crs.) 

Editor’s Note. — The first proviso was the 1941 amendment added the last proviso. 
added by the 1935 amendment, the 1939 For assignments in general, see 13 N. C. 
amendment added the second proviso, and Law Rev. 113, 118. 


§ 147-63. Warrants for money paid into treasury by mistake.— 
Whenever the Governor and Council of State are satisfied that moneys have been 
paid into the treasury through mistake, they may direct the Auditor to draw his 
warrant therefor on the Treasurer, in favor of the person who made such pay- 
ment; but this provision shall not extend to payments on account of taxes nor to 
payments on bonds and mortgages. (1868-9, c. 270, s. 66; Code, s. 3351; Rev., s. 
5300 ee arcs 7 070) 


§ 147-64. Warrants for surplus proceeds of sale of property mort- 
gaged to State. — Whenever any real property mortgaged to the State, or 
bought in for the benefit of the State, of which a certificate shall have been given 
to a former purchaser, is sold by the Attorney General on a foreclosure by notice, 
or under a judgment, for a greater sum than the amount due to the State, with 
costs and expenses, the surplus money received into the treasury, after a convey- 
ance has been executed to the purchaser, shall be paid to the person legally en- 
titled to such real property at the time of the foreclosure on the forfeiture of the 
original contract. The Auditor shall not draw his warrant for such surplus money 
but upon satisfactory proof, by affidavit or otherwise, of the legal rights of such 
person. (1868-9, c.2/0)1s. 68; Code, Ss) 3352; Rev.cesuin00c sn Gi Sc O7 oe) 


ARTICLE 6. 
Treasurer. 


§ 147-65. Salary of State Treasurer.—The salary of the State Treas- 
urer shall be twelve thousand dollars ($12,000.00) a year, payable monthly. 
(Codess.3723 3 .1891,'c..505;; .Rev.,.s. 27391907, 6.1830, S035 1907. ce 04s eee 
1917, °c. 161: 1919). 233: 1919, c: 247, s. 3<-G.iS.,.8: 3808 ex Sessanl SOs 
49.5. 2; 1921, c. 11, s. 1; 1935, c.' 249+ 1941, ¢.1 39194751041 : 1949, “cre Z 7 
195306, lS S.A2e 1957 Cale) 

Cross References. — As to bonds re- 
quired of State Treasurer, see § 128-8. As 
to settlement of affairs of inoperative 
boards and agencies, see §§ 143-267 through 


bond by a clerk executed to the State 
Treasurer individually is not an official 
bond and does not extend beyond the term 
during which the clerk was appointed. 


143-272) Jackson v. Martin, 136 N. C. 196, 48 S. E. 
Editor’s Note. — The amendments in- 672 (1904). 
creased the salary from time to time, the Same—Limitation. — An action against 


1957 amendment raising it to $12,000.00 
from the time the Treasurer took the oath 
of office and began serving the term for 
which he was elected in 1956. 

Bond of Clerk Not Official Bond. — A 


the sureties on the bond of a clerk for de- 
falcations in the office of the State Treas- 
urer is barred after three years. Jackson 
vii Martin, “36Q.N. Cy 196) 48) Set aoas 
(1904). 


§ 147-66. Office and office hours.—The Treasurer shall keep his office 


at the city of Raleigh, and shall attend there between the hours of ten o’clock 
a. m. and three o’clock p. m., Sundays and legal holidays excepted. He shall be 
allowed such office room as may be necessary. (1868-9, c. 270, ss. 80, 81; Code, 
SOsOZ je REV. SHooOo mC ons aZ0/ 0s) 
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§ 147-67. Bonds of Treasurer’s clerks.—The clerks in the Treasurer’s 
office shall enter into good and sufficient bonds, payable to the State of North 
Carolina, as provided in § 128-8. These several bonds shall be in addition and 
cumulative to the official bond of the State Treasurer, and shall not be construed 
to affect in any way the liability of the State Treasurer upon his official bond. 
(Revrsec09 1910 5er om Gameree /08L 3 1921, cn 1752) 


§ 147-68. To receive and disburse moneys; to make reports.—(a) 
It is the duty of the Treasurer to receive all moneys which shall from time to 
time be paid into the Treasury of this State; and to pay all warrants legally 
drawn on the Treasurer by the State Disbursing Officer of the State Auditor or 
the State Treasurer in the lawful exercise of their duties and responsibilities. 

(b) No moneys shall be paid out of the treasury except on warrant of the 
State Disbursing Officer or the State Auditor or the State Treasurer, and un- 
less there is a legislative appropriation or authority to pay the same. 

(c) It shall be the responsibility of the Treasurer to determine that all war- 
rants presented to him for payment are valid and legally drawn on the Treas- 
urer. 

(d) The Treasurer shall report to the Governor and Advisory Budget Com- 
mission annually and to the General Assembly at the beginning of each biennial 
session the exact balance in the treasury to the credit of the State, with a sum- 
mary of the receipts and payments of the treasury during the preceding fiscal 
year, and so far as practicable an account of the same down to the termination 
of the current calendar year. 

(e) The State Treasurer shall except as provided in G. S. 143-25 be inde- 
pendent of any fiscal control exercised by the Director of the Budget or the 
Budget Bureau and shall be responsible to the Advisory Budget Commission, 
the General Assembly and the people of North Carolina for the efficient and 
faithful exercise of the responsibilities of his office. (1868-9, c. 270, s. 71; Code, 


SOOO eV., Se DOLUE IG. OeSe/OScn LOD OFC Os 7.) 


Cross References.—As to funds of inop- 
erative boards and agencies, see §§ 143-267 
through 143-272. As to provision that 
statutory reference to “Budget Bureau” 
shall be deemed to refer to the Department 
of Administration, see § 143-344. 

Editor’s Note. — The 1955 amendment 
rewrote this section. 

Duty to Pay Warrants. As it) is the 
duty of the State Treasurer to keep his 
accounts, showing the transactions of each 
fiscal year ending December 31st, he has 
no right to pay out money except upon 
proper warrants drawn upon the proper 
funds in the treasury. Arendell v. Worth, 
125 N. C. 111, 34 S. E. 232 (1899). 

The Treasurer is not required to pay 
any and every warrant which the Auditor 
may sign, but only those which are legally 
drawn, and the fact that the Auditor finds 
that a claim for which he issues a warrant 
on the Treasurer is authorized by law is 
not binding upon or a protection to the lat- 
terse banker veuyocth, 117 NJiG>. 1469 2308. 
E. 160 (1895). 

Mandamus for Payment of Warrant.— 
The State Treasurer is not liable to a man- 
damus for refusing to pay a warrant im- 
properly drawn, and he is entitled to a 





mandamus to enforce the drawing of proper 
warrants upon the proper funds before 
paying them, as they are his vouchers. 
Arendell vy. Worth, 125 N. C. 111, 34 S. E. 
232 (1899). 

Same—When Fraud Is Alleged.—Where 
the State Treasurer denies the correctness 
of a claim audited by the State Auditor 
and alleges fraud in the creation of the in- 
debtedness or that the services for which 
a warrant was issued were not rendered, 
mandamus will not lie to compel him to 
pay it, the question raised by such claim 
being for the legislature, and not the 
courts, to determine. Garner v. Worth, 122 
Ne Cy 2505298. H.*3647(1898). 

Mandamus without Warrant. — Manda- 
mus will not lie to compel the Treasurer 
to pay a claim where the Auditor has not 
issued a warrant therefor, as the Treas- 
urer can only pay on such warrant. Bur- 
ton vy. Hurnamy 115 N.C. 166, 20 S. E. 443 
(1894). 

Court Compelling Payment of Claim.— 
The courts cannot direct the State Treas- 
urer to pay a claim against the State, how- 
ever just and unquestioned, when there is 
no legislative appropriation to pay the 
same; and when there is such an appropri- 
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ation the coercive power is applied not to 
compel the payment of the State liability 
but to compel a public servant to discharge 
his duty by obedience to a legislative en- 
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§ 147-69.1 


actment. Garner v. Worth, 122 N. C. 250, 
29 S. E. 364 (1898). 

Applied in Gardner v. Board of Trus- 
tees, 226 N. C. 465, 38 S. E. (2d) 314. 


§ 147-69. Deposits of State funds in banks regulated.—Banks hav- 
ing State deposits shall furnish to the Auditor of the State, upon his request, a 
statement of the moneys which have been received and paid by them on account 
of the treasury. The Treasurer shall keep in his office a full account of all moneys 
deposited in and drawn from all banks in which he may deposit or cause to 
be deposited any of the public funds, and such account shall be open to the in- 
spection of the Auditor. The Treasurer shall sign all checks, and no depository 
bank shall be authorized to pay checks not bearing his official signature. No 
bank shall make any charge for exchange or for the collection of any warrant 
drawn on the Treasurer or for the transmission of any funds which may come 
into the hands of the State Treasurer, or any other State department, agency, 
bureau or commission; provided, that banks organized under the laws of the 
State of North Carolina may charge for each cashier’s check issued to deputy 
collectors of revenue as a means of transmitting to the Commissioner of Reve- 
nue the proceeds of collections of revenue, not over twenty cents (20¢) for each 
check in the amount of not over one thousand dollars ($1,000.00), and for each 
check for an amount in excess of one thousand dollars ($1,000.00), such banks 
may charge not over twenty cents (20¢) plus one-tenth of one per cent (1%) 
of the amount of such check in excess of one thousand dollars ($1,000.00). The 
Commissioner of Banks and the bank examiners, when so required by the State 
Treasurer, shall keep the State Treasurer fully informed at all times as to the 
condition of all such depository banks, so as to fully protect the State from loss. 
The State Treasurer shall, before making deposits in any bank, require ample 
security from the bank for such deposit. 


The payment of interest on deposits of State money in any bank or banks shall 
be controlled by the Governor and Council of State, who shall have full power 
and authority to determine for what periods of time payment of interest on such 
deposits shall or shall not be required, and to fix the rate of interest to be paid 
thereon. The interest collected on the bank balances from time to time shall be 
paid to the State’s general fund; but the Treasurer shall credit to the funds 
of the Agricultural Department all money which is received as interest on the 
funds of the Department, and he shall notify the Commissioner of Agriculture 
when such amounts are paid. (1905, ‘ec. 520; Rev., s.53/71; 1915, ce 163 aic17 
c, 159; CS. si 7684: 1931, e.127,°s) 121931, Co 243 "ceo 1953 Cn ee 
1945, c. 644; 1949, c. 1183.) 

Editor’s Note. — The 1933 amendment 
rewrote the first sentence of the second 


deposit by the Commissioner of Banks of 
funds from the liquidation of banks. See 


paragraph. The interest rate on State de- 
posits which was temporarily fixed by the 
1931 amendment at 244% was by the 1933 
amendment left to determination of the 
Governor and Council of State and a cor- 
responding change was made in relation to 


Hide News @aele al wankvevame 02s 

The 1945 amendment rewrote the fourth 
sentence of the first paragraph, and the 
1949 amendment inserted the proviso 
thereto. For comment on the 1949 amend- 
ment, see 27 N. C. Law Rev. 425. 


§ 147-69.1. Deposit or investment of surplus State funds; reports 
of State Treasurer.—It shall be the duty of the State Treasurer, with assist- 
ance of the Director of the Budget, on or before the tenth day of each calendar 
month, and upon request of the Governor or the Council of State, at any other 
time, to carefully analyze the amount of cash in the general fund of the State and 
in all special funds credited to any special purpose designated by the General 
Assembly or held to meet the budgets or appropriations for maintenance and per- 
manent improvements of the several institutions, boards, departments, commis- 
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sions, agencies, persons or corporations of the State, and to determine in his opin- 
ion when the cash in any such funds is in excess of the amount required to meet 
the current needs and demands on such funds, and report his findings to the Gov- 
ernor and the Council of State. The Governor and the State Treasurer, acting 
jointly, with the approval of the Council of the State, are hereby authorized and 
empowered to deposit such excess funds at interest with any official depository of 
the State upon such terms as may be authorized by applicable laws of the United 
States and the State of North Carolina, or to invest such excess funds in bonds 
or certificates of indebtedness or treasury bills of the United States of America, or 
in bonds, notes or other obligations of any agency or instrumentality of the United 
States of America, when the payment of principal and interest thereof is fully 
guaranteed by the United States of America, or in bonds or notes of the State of 
North Carolina, or in certificates of deposit issued by banks or official depositories 
within the State of North Carolina yielding a return at rates not less than U. S. 
treasury notes and certificates of indebtedness of comparable maturities. Notwith- 
standing the above, if such rates on United States treasury bonds, notes, certifi- 
cates of indebtedness or bills of comparable maturity are higher than the rates 
banks are permitted to pay by federal or State statutes or regulations and if in 
the judgment of the Governor and the Council of State it would benefit the 
economy of the State, such excess funds may be invested in certificates of de- 
posit issued by those banks or official depositories within the State of North 
Carolina, whose ratio of total loans to total deposits is equal to or exceeds thirty- 
nine per cent (39%) on the date of application for new deposits or renewal of 
outstanding certificates of deposit, yielding a return at the maximum rate per- 
mitted by statutes or regulations: Provided further, however, that if the rates 
available on United States treasury bonds, notes, certificates of indebtedness or 
bills exceed the rates banks are permitted to pay by as much as one-half of one 
per cent (% of 1%), the funds invested with banks on certificates of deposit 
shall be withdrawn and invested otherwise as provided by this section; provided 
further that any such bank shall, on its application for such funds certify that the 
sum applied for is needed to make loans to farmers or domestic industries and 
will not be invested by the applicant in U. S. treasury bonds, notes, certificates 
of indebtedness or bills. The said funds shall be so invested that in the judgment 
of the Governor and State Treasurer they may be readily converted into money 
at such time as the money will be needed. The interest received on all such 
deposits and the income from such investments, unless otherwise required by 
law, shall be paid into the State’s general fund. 


The State Treasurer shall include in his biennial reports to the General As- 
sembly a full and complete statement of all funds invested by virtue of the provi- 
sions of this section, the nature and character of investments therein, and the 
revenues derived therefrom, together with all such other information as may 
seem to him to be pertinent for the full information of the General Assembly 
with reference thereto. 


The State Treasurer shall also cause to be prepared a quarterly statement on 
or before the tenth day of each January, April, July and October in each year. 
This statement shall show the amount of cash on hand, the amount of money on 
deposit and the name of each depository, and all investments for which he is in 
any way responsible. This statement shall be delivered to the Governor as Di- 
rector of the Budget, and a copy thereof shall be posted in the office of the State 
Treasurer for the information of the public. (1943, c. 2; 1949, c. 213; 1957, c. 
1401.) 


Editor’s Note. — The 1949 amendment paragraph the third sentence and provisos 
rewrote this section. thereto. 
The 1957 amendment inserted in the first 
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§ 147-70. To make short-term notes in emergencies. — Subject to 
the approval of the Governor and Council of State, the State Treasurer is author- 
ized to make short-term notes for temporary emergencies, but such notes must 
only be made to provide for appropriations already made by the General Assem- 


bly. (1915, c, 168, s. 3; C. S., s. 7685.) 


§ 147-71. May demand and sue for money and property of State. 
—The Treasurer is authorized to demand, sue for, collect and receive all money 
and property of the State not held by some person under authority of law. (1866, 
C4031 Code. sn 3359 - Rev Geo3/omuce on Sa /0ScR) 


§ 147-72. Ex officio treasurer of State institutions; duties as such. 
—The Treasurer shall be ex officio the treasurer of the Department of Agricul- 
ture, of the North Carolina State College of Agriculture and Engineering, of the 
North Carolina School for the Deaf and Dumb at Morganton, of the North 
Carolina Institution for the Deaf and Dumb and the Blind at Raleigh, for the 
State hospitals (for the insane) at Raleigh, Morganton and Goldsboro and for 
the State’s prison. He may appoint deputies to act for him at Morganton and 
Goldsboro, and may pay such deputies reasonable compensation. He shall keep 
all accounts of the institutions, and shall pay out all moneys, upon the warrant 
of the respective chief officers or superintendents, countersigned by two mem- 
bers of the board of directors, managers, or trustees. He shall report to the re- 
spective boards at such times as they may call on him, showing the amount re- 
ceived on account of the institution, amount paid out, and amount on hand. He 
shall perform his duties as treasurer of these several institutions under such reg- 
ulation as shall be prescribed in each case by their respective boards of managers, 
trustees or directors, with the approval of the Governor; and shall be responsi- 
ble on his official bond for the faithful discharge of his duties as treasurer of 
each of the several institutions. As treasurer of such institutions he shall, an- 
nually, after the examination, verification, and cancellation of his vouchers, de- 
posit the same with the respective institutions, and the superintendents thereof 
shall be responsible for their safekeeping. (1879, c. 240, s. 2; 1881, c. 128; 1881, 
ce. 211, s..9; 1883) c: 156,%s: 1291883, cc) 4053, Code, ss¥ 2235022515032 3pm ee 
c. 434; 1899, c. 1, s, 11; Rev:,.s. 5376; 1919, © 3314, s, 63 Ci S5isx (O89 
C731) 

Editor’s Note. — The 1947 amendment 
struck out “soldiers home” from the list of 
institutions in the first sentence. 


§ 147-73. Office of treasurer of each State institution abolished.— 
The office of treasurer of each of the several State institutions of which the State 
Treasurer is ex officio treasurer is hereby abolished. (1929, c. 337, s. 3.) 


§ 147-74. Office of State Treasurer declared office of deposit and 
disbursement.—The office of the State Treasurer is declared to be an office of 
deposit and disbursement and only such records and accounts as may be neces- 
sary to disclose the accountability of the State Treasurer shall be kept. The pur- 
pose of this section is to prevent duplication in account and record keeping and 
such accounts as may be necessary shall be prescribed by the Director of the 
Budget under the terms of the Executive Budget Act. (1929, c. 337, s. 2.) 


§ 147-75. May authorize chief clerk to act for him; Treasurer liable. 
—The Treasurer may authorize his chief clerk to perform any duties pertaining 
to the office, except signing checks; but the Treasurer is responsible for the con- 
duct of all his clerks. (1868-9, c..270,s. 76; Code, s. 33535; Rev..s9037/7 sCmon 
s. 7690. ) 
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§ 147-76 Cu. 147. State OFrFricERS—TREASURER § 147-79 


§ 147-76. Liability for false entries in his books.—lIf{ the Treasurer 
of the State shall wittingly or falsely make, or cause to be made, any false entry 
or charge in any book by him as Treasurer, or shall wittingly or falsely form, or 
procure to be formed, any statement of the treasury, to be by him laid before the 
Governor, the General Assembly, or any committee thereof, or to be by him 
used in any settlement which he is required to make with the Auditor, with in- 
tent, in any of said instances, to defraud the State or any person, such Treasurer 
shall be guilty of a misdemeanor, and fined, at the discretion of the court, not 
exceeding three thousand dollars, and imprisoned not exceeding three years. 


CivmeGe C0415; 053 Codencmil 1o# Rey., s..3606.::CuGy,.s1/091;) 


§ 147-77. Daily deposit of funds to credit of Treasurer. — All funds 
belonging to the State of North Carolina, in the hands of any head of any de- 
partment of the State which collects revenue for the State in any form whatso- 
ever, and every institution, agency, officer, employee, or representative of the 
State or any agency, department, division or commission thereof, except offi- 
cers and the clerk of the Supreme Court, collecting or receiving any funds or 
money belonging to the State of North Carolina, shall daily deposit the same 
in some bank, or trust company, selected or designated by the State Treasurer, 
in the name of the State Treasurer, at noon, or as near thereto as may be, and 
shall report the same daily to said Treasurer: Provided, that the Treasurer may 
refund the amount of any bad checks which have been returned to the depart- 
ment by the Treasurer when the same have not been collected after thirty days’ 
trinieGlO25. cal23,1s,.15. 19457 ch159,) 

Editor’s Note. — The 1945 amendment depository” formerly appearing after “trust 
struck out the words “or other designated company” near the middle of the section. 


§ 147-78. Treasurer to select depositories; bond.—The State Treas- 
urer is hereby authorized and empowered to select and designate, wherever nec- 
essary, in this State some bank or banks or trust company as an official deposi- 
tory of the State, and the said Treasurer shall require of such depository a bond, 
or in lieu thereof collateral security for such deposit, consisting of such bonds 
as are approved for investment by the State sinking fund, as provided for in §§ 
142-31 to 142-43, payable to the State of North Carolina, in a sufficient amount 
to protect the State on account of any deposit of State funds made therein. 
COZ Can ZO. Sune) 


§ 147-79. Deposits of State funds in banks that have provided for 
safety of deposits without requiring depository bonds.—Where any bank 
or trust company, State or national, has come within the provisions of the na- 
tional banking laws, providing guarantee or insurance or security, in full, for the 
deposits in such bank or trust company, and for payment thereof upon demand 
of the depositor, and when thereby such protection is afforded depositors of such 
bank or trust company, and where any such bank or trust company may be prop- 
erly designated as a depository for the deposits of moneys of the State of North 
Carolina, or of any county, city, town, or other political subdivision of the State 
of North Carolina, it shall be permissible and lawful to deposit the moneys of 
the State, or of such county, city, town or other political subdivision therein, 
without requiring of the said bank or trust company to furnish any additional 
security for the protection of such deposits, or the payment thereof upon de- 
mand, as now required by law: Provided, however, that the Council of State 
shall have previously passed upon the character and extent of the guarantee af- 
forded by the United States banking laws, and shall have approved the same as 
satisfactory: Provided further, that the approval of such bank or trust com- 
pany as a depository for moneys of the State of North Carolina must be given 
by the Council of State, and approval by the Local Government Commission 
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§ 147-80 Cu. 147. SrarE OFFric—ERS—TREASURER § 147-82 


must be secured for such bank or trust company to act as a depository for any 
county, city, town, or other political subdivision of the State: Provided further, 
that any action in regard to these matters shall be discretionary with the Coun- 
cil of State as far as this section applies to them, and with the Local Government 
Commission as far as this section applies to it. 

Where the deposits are guaranteed or insured only in part, the bank or trust 
company receiving such deposits shall be required to deposit bonds or security 
only to the extent of the unguaranteed portion of said deposits. (1933, c. 461, 
ss. 1, 1%.) 

Editor’s Note. — See 11 N. C. Law Rev. 

201, for review of this section. 


§ 147-80. Deposit in other banks unlawful; liability.—It shall be 
unlawful for any funds of the State to be deposited by any person, institution, or 
department or agency in any place or bank or trust company, other than those 
so selected and designated as official depositories of the State of North Carolina 
by the State Treasurer, and any person so offending or aiding and abetting in 
such offense shall be guilty of a misdemeanor and punished by a fine or impris- 
onment, or both, in the discretion of the court, and any person so offending or 
aiding and abetting in such offense shall also immediately become civilly liable 
to the State of North Carolina in the amount of the money or funds unlawfully 
deposited, and, at the instance of the State Treasurer, or at the instance of the 
Governor, the Attorney General shall forthwith institute the civil action in the 
name of the State of North Carolina against such person or persons, either in the 
courts of Wake County, according to their respective jurisdiction, or in the 
county in which said unlawful deposit has been made, according to the selection 
made by the officer requesting the institution of such action, for the purpose of 
recovering the amount of the money so unlawfully deposited, with interest there- 
on at six per cent per annum, and for the cost of said action, and the court in 
which said action is tried may also tax, as a part of the cost in said action, to 
the use of the State of North Carolina, a sum sufficient to reimburse the State 
of North Carolina for all expense incidental to or connected with the prepara- 
tion and prosecution of such action. (1925, c. 128, s. 3.) 


§ 147-81. Number of depositories; contract.—The State Treasurer is 
authorized and empowered to select as many depositories in one place and in 
the State as may appear to him to be necessary and convenient for the various 
officers, representatives and employees of the State, to comply with the purposes 
of §§ 147-77, 147-78, 147-80, 147-81, 147-82, 147-83 and 147-84, and may make 
such contracts with said depositories for the payment of interest on average 
daily or monthly balances as may appear advantageous to the State in the opinion 
of such Treasurer and the Governor. (1925, c. 128, s. 4.) 


§ 147-82. Accounts of funds kept separate.—In order to preserve and 
keep them separate, all funds that are now required by law to be kept separate or 
to be separately administered, both by State departments, institutions, commis- 
sions, and other agencies or divisions of the State which collect or receive funds 
belonging to the State, or funds handled or maintained as trust funds in any form 
by such department, division or institution shall be evidenced in daily reports by 
distribution sheets, which shall reflect and show an exact copy of the accounts, 
showing the distribution of said money kept by such collecting departments, in- 
stitutions and agencies, and the same shall be entered in the records of the office 
of the State Treasurer, so as to keep and maintain in the office where the same is 
first collected or received the same account thereof, and of the distribution there- 
of, the same records and accounts as are kept in the office of the State Treas- 
urer relating) thereto. (1925.9. Za caos) 
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§ 147-83 Cu. 147. State OrriceRsS—TREASURER § 147-86 

§ 147-83. Receipts from federal government and gifts not affected. 
—Sections 147-77, 147-78, 147-80, 147-81, 147-82, 147-83 and 147-84 shall not 
be held or construed to affect or interfere with the receipts and disbursements of 
any funds received by any institution or department of this State from the 
federal government or any gift or donation to any institution or department of 
the State or commission or agency thereof when either in the act of Congress, 
relating to such funds received from the federal government, or in the instru- 
ment evidencing the said private donation or gift, a contrary disposition or han- 
dling is prescribed or required, and the said section shall not apply to any 
moneys paid to any department, institution or agency, or undertaking of the 
State of North Carolina, as a part of any legislative appropriation, or allotment 
from any contingent fund, as provided by law, after the same has been paid out 
Oretier tate tleasuly. (102526, 5.10. ) 


§ 147-84. Auditor to furnish forms; reports; refund of excess pay- 
ments.—The State Auditor, by and with the advice, consent and approval of 
the Governor, shall prescribe and furnish all forms necessary for full compliance 
with §§ 147-77, 147-78, 147-80, 147-81, 147-82, 147-83 and 147-84, and the 
cost of printing and furnishing the same shall be charged in the printing account 
of the several departments, institutions and agencies receiving and using such 
forms; and such daily reports shall be made by mail by those departments, in- 
stitutions and collecting agencies and officers and employees who are not in the 
city of Raleigh, when required to make such daily deposits and reports; and, in 
addition to such daily teports, the Treasurer may require a report, as to ‘the 
amount deposited, by wire, and all such departments, institutions, agencies, offi- 
cers and employees, who are at or in the city of Raleigh, when required to make 
such deposits and reports, shall deliver the same, in person or by messenger, 
to the State Treasurer; whenever taxes of any kind are or have been by clerical 
error, misinterpretation of the law, or otherwise, collected and paid into the State 
treasury in excess of the amount found to be legally due the State, the State 
Auditor shall issue his warrant for the amount so illegally collected, to the person 
entitled thereto, upon certificate from the head of the department through which 
said tax was collected, or his successor in the performance of the functions of 
that department, and the Treasurer shall pay said warrant. (1925, c. 128, s. 7.) 


§ 147-85. Fiscal year.—The fiscal year of the State government shall an- 
nually close on the thirtieth day of June. The accounts of the Treasurer, the 
Auditor and the charitable and penal institutions of the State shall be annually 
closeasonsthatedate., (1508-9 cn2/0ms. 7/7 Siesco, cwOU Code, 6 Jo00 31 885,-c 
Goo Sec, AOU REV.» S-100/6510.9) 7092; 1921 er229- ix Sess, 19Z1) c: 
(oS NIE on tel Gy, Zale) 


Editor’s Note. — Prior to the 1921 commissioner appointed by the legislature, 


was deleted. 


amendment the fiscal year closed on the 
thirtieth day of November. By the 1925 
amendment a sentence providing for ex- 
amination of the accounts of the Treasurer, 


Applied, as fixing salary of sheriff, in 
Martin v. Swain County, 201 N. C. 68, 158 
S, 2 843" (1931). 


Auditor and Insurance Commissioner by a 


§ 147-86. Additional clerical assistance authorized; compensation 
and duties.—The State Treasurer, by and with the consent and advice of the 
Governor and Council of State, is authorized to employ an additional clerk in the 
Treasury Department, whose compensation and duties shall be fixed by the State 
Treasurer, by and with the consent and advice of the Governor and Council of 
State. The compensation of such additional clerk as may be employed pursuant 
to this section shall be paid as other officers and clerks are paid. (1923, c. 172; 
nese 090 (a) .) 
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ARTICLE 7. 
Commissioner of Revenue. 


§ 147-87. Commissioner of Revenue; appointment; salary.—A Com- 
missioner of Revenue shall be appointed by the Governor on January 1, 1933, 
and quadrennially thereafter. The term of office of the Commissioner shall be 
four years and until his successor is appointed and qualified. His salary shall be 
fixed by the Governor, with the approval of the Advisory Budget Commission. 
(19213: c.)40.1 55.12, O501920 ec Z 525) 


§ 147-88. Duties as to revenue laws.—In addition to the other duties 
of the Commissioner of Revenue, it shall be his duty to prepare for the legisla- 
tive committees of the General Assembly such revision of the revenue laws of the 
State as he may find by experience and investigation expedient to recommend, 
so that the same may be introduced in the General Assembly and available in 
printed form for consideration of its members within the first ten days of the 
session. (1921, c. 40, s. 5.) 


ARTICLE 8. 
Solicitors. 


§ 147-89. To prosecute cases removed to federal courts. — It shall 
be the duty of the solicitors of this State, in whose jurisdiction the circuit and 
district courts of the United States are held, having first obtained the permission 
of the judges of said courts, to prosecute, or assist in the prosecution of, all crim- 
inal cases in said courts where the defendants are charged with violations of the 
laws of this State, and have moved their cases from the State to the federal 
courts under the provisions of the various acts of Congress on such subjects. 


(1874-5, c. 164, s. 1; Code, s. 1239; Rev., s. 5381; C. S., s. 7696.) 


746 


CuapTer 148. Stare Prison SystEM 


Chapter 148. 
State Prison System. 


Article 1. 
Administration by Director of Prisons. 

Sec. 

148-1. Prison Department created; State 
Prison Commission; Director of 
Prisons. 

148-2. Prison moneys and earnings. 

148-3. Prison property. 

148-4. Control and custody of prisoners. 

148-5. Director to manage prison prop- 
erty. 

148-6. Custody, employment and _ hiring 
out of convicts. 

148-7. Inspection of mines. 

148-8. Automobile license tags to be man- 


ufactured by Department. 

148-9. State Board of Public Welfare to 
supervise prison. 

148-10. State Board of Health to supervise 


sanitary and health conditions 
of prisoners. 
Article 2. 


Prison Regulations. 


148-11. Authority to make regulations. 

148-12. Classification of prisoners. 

148-13. Rules and regulations as to grades, 
allowance of time and privileges 
for good behavior, etc. 


148-14 to 148-17. [Repealed.] 
148-18. Money and other allowances for 


prisoners discharged; certificates 
of competency. 
148-19. Prisoners examined for assign- 


ment to work. 
Whipping or flogging prisoners. 
Prisoner’s supplies and clothes to 
be marked. 


Recreation and instruction of pris- 
oners. 

Prison employees not to use in- 
toxicants or profanity. 


148-20. 
148-21. 


148-22. 


148-23. 


148-24. Religious services; Sunday school. 
148-25. Director to investigate death of 
convicts. 
Article 3. 
Labor of Prisoners. 
148-26. State policy on employment of 
prisoners. 
148-27. Women prisoners; limitations on 
labor of prisoners. 
148-28. Sentencing of prisoners to central 


prison. 
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Sy 


Sec. 
148-29. Transportation of convicts to pris- 
on; sheriff’s expense affidavit; 
State not liable for maintenance 
expenses until convict received. 
148-30. Sentencing to public roads. 
148-31. Maintenance of central prison; 
warden; powers and duties. 
148-32. Prisoners may be sentenced to 
work on city and county prop- 
erties; Department may provide 
prisoners for county. 
148-33. Prison labor furnished other State 
agencies. 
148-33.1. Sentencing, quartering, and con- 
trol of prisoners with work-day 
release privileges. 


148-34, 148-35. [Repealed.] 

148-36. Director of Prisons to control pris- 
on camps. 

148-37. Additional prison camps author- 
ized. 

148-38, 148-39. [Repealed.] 

148-40. Recapture of escaped prisoners. 

148-41. Recapture of escaping prisoners; 
reward. 

148-42. Indeterminate sentences. 

148-43. Prisoners of different races kept 
separate. 

148-44. Segregation as to race, sex and 
age. 

148-45. Escaping or assisting escape from 
the State prison system. 

148-46. Degree of protection against vio- 
lence allowed. 

148-47. Disposition of child born of fe- 
male prisoner. 

148-48. Parole powers of Board of Paroles 
unaffected. 

148-49. Prison indebtedness not assumed 


by Commission. 


Article 3A. 


Prison Camp for Youthful and First 
Term Offenders. 


138-49.1. Conversion of “Prisoners of War” 
Camp at Camp Butner into 
prison camp for youthful and 
first term offenders. 

148-49.2. “Youthful offender” and 
term offender” defined. 

148-49.3. Employment and supervision of 
prisoners. 

148-49.4. Expenses incident to conversion 
of Camp and maintenance of 
prisoners. 


“first 


CHAPTER 148. Stats Prison SystEM 


Sec. 

» 

148-49.5. Adoption of rules and regulations. 

148-49.6. Other prison camps for youthful 
and first term offenders. 


Article 4. 
Paroles. 


148-50, 148-51. [Repealed.] 

148-51.1. “Board of Paroles” substituted 
for “Commissioner of Paroles” 
in statutes. 

148-52. Appointment of Board of Paroles; 
members; duties; quorum; sal- 
ave 

148-52.1. Prohibited political activities of 
member or employee of Board 
of Paroles. 

148-53. Investigators and investigations of 

cases of prisoners. 

148-54. Parole 
duties. 

148-54.1. [Repealed.] 

148-55. Administrative assistant; field su- 
pervisors; clerical and secretarial 
help, etc., for Board of Paroles; 
salaries and expenses. 

148-56. Assistance in supervision of parol- 
ees and preparation of case his- 
tories. 

148-57. Rules and regulations for parole 
consideration. 

148-58. Time of eligibility of prisoners to 
have cases considered. 

148-58.1. Limitations on discharge from pa- 
role; effect of discharge; relief 
from further reports; permis- 
sion to leave State or county. 

148-59. Duties of clerks of all courts as to 
commitments; statements filed 
with Board of Paroles. 

148-60. Time for release of prisoners dis- 
cretionary. 


supervisors provided for; 


148-60.1. Allowances for paroled prisoner. 

148-61. Contents of release order. 

148-61.1. Revocation of parole by Board; 
conditional or temporary revo- 
cation. 

148-62. Discretionary revocation of parole 

upon conviction of crime. 


148-63. Arrest powers of police officers. 


148-64. Cooperation of prison and other 
officials; information to be fur- 
nished. 


148-65. [Repealed.] 
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Article 4A. 


Out-of-State Parolee Supervision. 
Sec. 
148-65.1. Governor to execute 
form of compact. 
148-65.2. Title of article. 


Article 5. 


Farming Out Convicts. 


Cities and towns and Board of Ag- 
riculture may contract for pris- 
on labor. 

Hiring to cities and towns and 
State Board of Agriculture. 

Payment of contract price; inter- 
est; enforcement of contracts. 

Agents; levy of taxes; payment of 
costs and expenses. 

Management and care of convicts; 
prison industries; disposition of 
products of convict labor. 


Article 5A. 
Prison Labor for Farm Work. 
148-70.1 to 148-70.7. [Repealed.] 


compact; 


148-66. 


148-67. 
148-68. 
148-69. 


148-70. 


Article 6. 


Reformatory. 
148-71 to 148-73. [Repealed.] 


Article 7. 


Consolidated Records Section— 
Prison Department. 


Records Section established. 

Director. 

Duty of Records Section. 

Henry system maintained. 

Annual report. 

Fingerprints taken; photographs. 

Seal of Records Section; certifica- 
tion of records. 

Report of disposition of persons. 
fingerprinted. 


148-74, 
148-75. 
148-76. 
148-77. 
148-78. 
148-79. 
148-80. 


148-81. 


Article 8. 


Compensation to Persons Erroneously 

Convicted of Felonies. 

148-82. Provision for compensation. 

148-83. Form, requisites and contents of 
petition; nature of hearing. 

348-84. Evidence; action by Commissioner 
of Pardons; payment and amount 
of compensation. 


Article 9, 


Prison Advisory Council. 
148-85 to 148-88. [Repealed.] 


§ 48-1 Cu. 148. Strate Prison SysteM—ADMINISTRATION § 148-1 


ARTICLE el 
Administration by Director of Prisons. 


§ 148-1. Prison Department created; State Prison Commission; 
Director of Prisons.—(a) A State Prison Department is hereby created. All 
powers and duties respecting the control and management of the State prison 
system heretofore vested in and imposed upon the State Highway and Public 
Works Commission are hereby transferred to the State Prison Department. The 
governing authorities of the Department shall include a State Prison Commission 
and a Director of Prisons. 

(b) The State Prison Commission shall consist of seven members appointed by 
the Governor, who shall designate one member to serve as chairman. Members of 
this Commission shall be deemed “commissioners for special purposes” within the 
meaning of the language of article 14, § 7, of the Constitution of this State. The 
Governor shall, on July 1, 1957, appoint four members to serve for four years and 
three members to serve for two years. Subsequent appointments to this Commis- 
sion shall be made for a term of four years, except those made to fill out an unex- 
pired term in case of the death, resignation, or removal of a member. The Gover- 
nor may remove any member for cause. Prison commissioners shall each receive 
such per diem and necessary traveling expenses while engaged in the discharge of 
their official duties as is provided by law for members of State boards and commis- 
sions generally. Members who are salaried officials or employees of the State 
shall not receive any per diem but shall receive their regular salary without de- 
duction for loss of time while engaged in their duties as members of this Com- 
mission. The Commission shall meet at least once in each ninety days, and may 
hold special meetings at any time and place within the State at the call of its 
chairman, to formulate general prison policies, to adopt prison rules and regula- 
tions, to approve budgetary proposals of the State Prison Department, and to 
advise with the Director of Prisons on matters pertaining to prison administra- 
tion. The Commission shall keep minutes of all its meetings. 


(c) The executive head of the State Prison Department shall be a Director of 
Prisons appointed by the State Prison Commission, subject to the approval of the 
Governor. A Director shall be appointed on July 1, 1957, or as soon thereafter as 
practicable, for a term expiring July 1, 1962. Subsequent appointments to this 
office shall be made for a term of four years, except those made to fill out an un- 
expired term in case of the death, resignation, or removal of a Director. The Di- 
rector shall administer the affairs of the State Prison Department subject to the 
duly adopted policies and rules and regulations of the Commission. The Commis- 
sion may remove the Director, with the consent and approval of the Governor, at 
any time after notice and hearing for gross inefficiency, neglect of duty, mal- 
feasance, misfeasance, or nonfeasance in office. The Director shall be responsible 
for the appointment, promotion, demotion, and discharge of other prison system 
personnel. 


(d) The salary of the Director of Prisons shall be set by the Governor sub- 
ject to the approval of the Advisory Budget Commission. The compensation 
and duties of other prison system personnel shall be determined by the Director 
of Prisons in conformity with the provisions of the Executive Budget Act and the 
State Personnel Act. 


(e) Neither the Director of Prisons nor any other person employed in a su- 
pervisory capacity in the State prison system shall be permitted to use his posi- 
tion to influence elections or the political action of any person. (1901, c. 472, s. 
DR PIN Gis BOSON CO. ., 151-77 03091925,1C, 1165581953. ¢, 172,.s. 185°1943. c, 409: 
$955707258, S01 1957, c. 34975913) 

Editor’s Note.—Public Laws 1933, c. 172, trolled and managed the State prison sys- 
created the State Highway and Public tem as well as the State highway system. 
Works Commission, which formerly con- The 1955 amendment rewrote this sec- 
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§ 148-2 


tion so as to create the office of Director 
of Prisons and transfer to such Director 
the administrative and executive powers 
formerly vested in the State Highway and 
Public Works Commission. 


Cu. 148. State Prison Syst&eM—ADMINISTRATION 


§ 148-4 


The 1957 amendment rewrote subsec- 
tions (a), (b) and (c), creating the State 
Prison Department and the State Prison 
Commission and relating to the Director 
of Prisons. 


§ 148-2. Prison moneys and earnings.—(a) Persons authorized to col- 
lect or receive the moneys and earnings of the State prison system shall enter 
into bonds payable to the State of North Carolina in penal sums and with se- 
curity approved by the State Prison Commission, conditioned upon the faithful 
performance by these persons of their duties in collecting, receiving, and paying 
over prison moneys and earnings to the State Treasurer. Only corporate security 
with sureties licensed to do business in North Carolina shall be accepted. 

(b) All revenues from the sale of articles and commodities manufactured or 
produced by prison enterprises shall be deposited with the State Treasurer to be 
kept and maintained as a special revolving working-capital fund designated 
“Prison Enterprises Fund.” The Prison Enterprises Fund shall be used for capi- 
tal and operating expenditures, including salaries and wages of supervisory per- 
sonnel, necessary to develop and operate prison industrial and forestry enter- 
prises to provide diversified employment for prisoners. When, in the opinion of 
the Governor, the Prison Enterprises Fund has reached a sum in excess of re- 
quirements for these purposes, the excess shall be used for other purposes within 
the State prison system or shall be transferred to the general fund as the Gover- 
nor may direct.” (1901,.c) 4/2, 's#7 Rev., s: 53892 GMSINs.17704:01923 Sem oar 
1925568 163201033 only cuca Sal On /erc tO4O Mceae) 

Editor’s Note. — The 1957 amendment 
rewrote this section. 


§ 148-3. Prison property.—(a) The State Prison Department shall, sub- 
ject to the provisions of G. S. 143-341, have control and custody of all unex- 
pended surplus highway funds previously allocated for prison purposes and all 
property of every kind and description now used by or considered a part of units 
of the State prison system, except vehicles used on a rental basis. The property 
coming within the provisions of this section shall be identified and agreed upon 
by the executive heads of the highway and prison systems, or by their duly au- 
thorized representatives. The Governor shall have final authority to decide 
whether or not particular property shall be transferred to the Prison Department 
in event the executive heads of the two systems are unable to agree. 

(b) Property, both real and personal, deemed by the Prison Department to be 
necessary or convenient in the operation of the State prison system may, subject 
to the provisions of G. S. 143-341, be acquired by gift, devise, purchase, or lease. 
The Prison Department may, subject to the provisions of G. S. 143-341, dis- 
pose of any prison property, either real or personal, or any interest or estate 
therein, (1901; c.-472, “Ss! 2,703" Rev... S) 539276 C 25.515. 720 50m) Ucomno mean 
1033eCr1 7/2, Ss) 1G e 1945 4c 400 Ob eC oA aera) 

Editor’s Note. — The 1943 amendment vided that no funds for the support of the 
rewrote this section. Prison Department shall come from the 
The 1957 amendment rewrote this sec- general fund. 
tion. Section 12 of the amendatory act pro- 


§ 148-4. Control and custody of prisoners.—The Director of Prisons 
shall have control and custody of all prisoners serving sentence in the State 
prison system, and such prisoners shall be subject to all the rules and regula- 
tions legally adopted for the government thereof. Any sentence to imprison- 
ment in any unit of the State prison system, or to jail to be assigned to work 
under the State Prison Department, shall be construed as a commitment, for such 
terms of imprisonment as the court may direct, to the custody of the Director of 
Prisons or his authorized representative, who shall designate the places of con- 
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finement within the State prison system where the sentences of all such persons 
shall be served. The authorized agents of the Director shall have ail the authority 
of peace officers for the purpose of transferring prisoners from place to place in 
the State as their duties might require and for apprehending, arresting, and re- 
turning to prison escaped prisoners, and may be commissioned by the Governor, 
either generally or specially, as special officers for returning escaped prisoners or 
other fugitives from justice from outside the State, when such persons have been 
extradited or voluntarily surrendered. (1901, c. 472, s. 4; Rev., s. 5390; C. S.,, 
SMe 201 oeeen 1007 11955 cet /2, ss. 5, 18° 19354257) 6a 221190434 c. 409: 
op Ge 0o mee. 1957,.C: 34 90%e5.. 10.) 
Editor’s Note. — The 1955 amendment Public Works Commission. 

rewrote this section, which formerly pro- The 1957 amendment substituted “State 
vided for management of convicts and Prison Department” for “State Highway 
prison property by the State Highway and and Public Works Commission.” 


§ 148-5. Director to manage prison property. — The Director of 
Prisons shall manage and have charge of all the property and effects of the State 
prison system, and conduct all its affairs subject to the provisions of this chapter 
and the rules and regulations legally adopted for the government thereof. (1933, 
CMA ete 09 ,eCe 200.2 5402) 

Editor’s Note. — The 1955 amendment the State Highway and Public Works 
rewrote this section, which formerly pro- Commission. 
vided for control over prison property by 


§ 148-6. Custody, employment and hiring out of convicts. — The 
State Prison Department shall provide for receiving, and keeping in custody un- 
til discharged by law, all such convicts as may be now confined in the prison and 
such as may be hereafter sentenced to imprisonment therein by the several courts 
of this State. The Department shall have full power and authority to provide for 
employment of such convicts, either in the prison or on farms leased or owned 
by the State of North Carolina, or elsewhere, or otherwise; and may contract for 
the hire or employment of any able-bodied convicts upon such terms as may be 
just and fair, but such convicts so hired, or employed, shall remain under the 
actual management, control and care of the Department: Provided, however, that 
no female convict shall be worked on public roads or streets in any manner. 
loool 4s 5 loose. 2/0 1901 "C.'472) ss. 5) Os Rev. s. 5691>°C. S., s: 
TRG M OD Sc 0051938Nc, 172) s° 18's 1957.62 349, s!-10°) 

Editor’s Note.—By the 1925 amendment necessary to be detained in the prison near 
the provision for work on any property Raleigh was deleted by the amendment. 
owned by the State replaced a provision The 1957 amendment substituted “State 
for work on property owned by the State Prison Department” for “State Highway 
Prison. And a former provision restrict- and Public Works Commission.” 
ing prisoners to be hired out to those not 


§ 148-7. Inspection of mines.—The State Prison Department is hereby 
authorized, in its discretion, to have monthly inspection made of all mines in 
North Carolina in which State convicts are or may be employed and to employ 
for this purpose the services of an accredited mine inspector approved by the 
United States Bureau of Mines. (1929, c. 292, ss. 1, 2; 1957, c. 349, s. 10.) 

Editor’s Note. — The 1957 amendment “State Highway and Public Works Com- 
substituted “State Prison Department” for mission.” 


§ 148-8. Automobile license tags to be manufactured by Depart- 
ment. — The State Prison Department is authorized to purchase and install 
automobile license tag plant equipment for the purpose of manufacturing license 
tags and for such other purposes as the Department may direct. 

The Commissioner of Motor Vehicles, or such other authority as may exer- 
cise the authority to purchase automobile license tags is hereby directed to pur- 
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chase from, and to contract with, the State Prison Department for the State 
automobile license tag requirements from year to year. 

The price to be paid to the State Prison Department for such tags shall be 
fixed and agreed upon by the Governor, the State Prison Department, and the 
Motor Vehicle Commissioner, or such authority as may be authorized to pur- 
chase-such- supplies... (1929,.c; 221,.s. 13.1933,°c. 172,)5..18;, 1941 e536; soa 
Gh349,s10;) 

Editor’s Note. — The 1957 amendment 
substituted “State Prison Department” for 


§ 148-9. State Board of Public Welfare to supervise prison. — The 
State Board of Public Welfare shall exercise a supervision over the State prison 
as contemplated by the Constitution, under proper rules and regulations, to be 
prescribed. by the Governor, (1925, c 163-1933, ¢. 1/25 1957, cu lOO semis) 

Editor’s Note. — The 1957 amendment fare” for “State Board of Charities and 
substituted “State Board of Public Wel- Public Welfare.” 


§ 148-10. State Board of Health to supervise sanitary and health 
conditions of prisoners.—The State Board of Health shall have general super- 
vision over the sanitary and health conditions of the central prison, over the 
prison camps, or other places of confinement of prisoners under the jurisdiction 
of the State Prison Department, and shall make periodic examinations of the 
same and report to the State Prison Department the conditions found there with 
respect to the sanitary and hygienic care of such prisoners. (1917, c. 286, s. 8; 
1919, oc 80,6siA4e.G. S:, 6077145:1925,-e) 163.1933 5ec8 17251522, 194 aoe 
1957 yeno4e, Ss. .109 


“State Highway and Public Works Com- 
mission.” 


Editor’s Note. — The 1943 amendment 
struck out the former last sentence which 
provided: “The Commission shall do such 


Health.” 
The 1957 amendment substituted “State 
Prison Department” for “Division of Pris- 


ons” and for “State Highway and Pub- 
lic Works Commission.” 


things as may be necessary to carry out 
the recommendations of the Board of 


ARTICLE 2. 
Prison Regulations. 


§ 148-11. Authority to make regulations.—The Director shall propose 
rules and regulations for the government of the State prison system, which shall 
become effective when approved by the State Prison Commission. The Director 
shall have such portion of these rules and regulations as pertain to enforcing 
discipline read to every prisoner when received in the State prison system and 
a printed copy of these rules and regulations shall be made available to the pris- 
oners. (1873-4, c. 158, s. 15; Code, s. 3444; Rev., s. 5401; C. S., s. 7721; 1925, 


enl63; 1933, c11/2s13 = 1905 ten 238. c6yeel 95 /e Cr 340 eset) 


Editor’s Note. — The 1955 amendment 
rewrote this section, which formerly au- 
thorized the adoption of regulations by the 
State Highway and Public Works Com- 
mission. 

The 1957 amendment rewrote the first 
sentence. 

This section is constitutional. State v. 
Revis, 193 N.C. 192, 136.8. E. 346, 507A; 
L. R. 98 (1927); State v. Carpenter, 231 
N. C. 229, 56 S. E. (2d) 713 (1949). 

Immunity of Prison Official from Prose- 


cution.—The fact that disciplinary punish- 
ment inflicted on a prisoner by a prison of- 
ficial was administered in accordance with 
the rules and regulations of the former 
State Highway and Public Works Com- 
mission did not render the prison official 
immune to prosecution for assault unless 
the particular regulation relied on was with- 
in the statutory authority of the Commis- 
sion, State v. Carpenter, 231 N. C. 229, 56 
S. B. (2d) 713 G'949). 


§ 148-12. Classification of prisoners. — The rules and regulations for 


the government of the State prison system shall provide for initial classification 
and periodic reclassification of prisoners, and for classification and conduct rec- 
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ords to be kept on all prisoners held in the system. (1917, c. 278, s. 2; 1919, c. 

Sr ret. 7 7 OU ate Wy Ge 105 691933, CRI7 2,50 LS 195 Src e3e) 6.5.) 
Editor’s Note.—The 1955 amendment 

rewrote this section. 

§ 148-13. Rules and regulations as to grades, allowance of time 
and privileges for good behavior, etc.—The rules and regulations for the 
government of the State prison system may contain provisions relating to grades 
of prisoners, rewards and privileges applicable to the several classifications of 
prisoners as an inducement to good conduct, allowances of time for good behavior, 
the amount of cash, clothing, etc., to be awarded prisoners after their discharge 


Oi parolen (( 19301 .C: b/2.5.120 1.1935, c. 414, s. 15-1937. ©. 88, s. 191945, 409: 
tO cn 205; Ss, 6.) 
Editor’s Note—The 1955 amendment Cited in In re Swink, 243 N. C. 86, 89 


S. E. (2d) 792 (1955): 
S$ 148-14 to 148-17: Repealed by Session Laws 1943, c. 409. 


rewrote this section. 


§ 148-18. Money and other allowances for prisoners discharged; 
certificates of competency. — All prisoners upon being discharged, except 
short-term prisoners convicted of misdemeanors, paroled or pardoned from 
prison, shall be given a small sum of money, transportation to the place in North 
Carolina designated in parole or discharge papers, and sufficient clothing for 
neat and comfortable appearance. If any prisoner demonstrated during his 
prison service that he is competent or proficient in any gainful trade, he shall 
also be given upon his discharge, parole, or pardon a certificate of competency in 
such trade signed by the proper prison authorities. (1935, c. 414, s. 19.) 


§ 148-19. Prisoners examined for assignment to work.—Each pris- 
oner committed to the charge of the State Prison Department shall be carefully 
examined by a competent physician in order to determine his physical and mental 
condition, and his assignment to labor and the work he is required to do shall be 
dependent upon the report of said physician as to his physical and mental capac- 


me eco nse? se ose 1/2/1925 5C..103% 1933, c017/2.s. 18: 1957; 
c. 349, s. 10.) 

Editor’s Note. — The 1957 amendment for “State Highway and Public Works 
substituted “State Prison Department’? Commission.” 


§ 148-20. Whipping or flogging prisoners. — It is unlawful for the 
Director of Prisons to whip or flog, or have whipped or flogged, any prisoner 
committed to his charge until twenty-four hours after the report of the offense or 
disobedience, and only then in the presence of the prison physician or prison chap- 
lain; and no prisoner other than those of the third class as defined in this article 
shall be whipped or flogged at any time. (1917, c. 286, s. 7; C. S., s. 7728; 1925, 
Cement O33 eCn1 72) s.18°81955, ¢. 238, 62 9)) 


Cross Reference. — As to control of the roads as an extreme necessary means 


county convicts, see § 153-196. 

Editor’s Note. — Prior to the enactment 
of this section, it was held that there was 
no law which allowed flogging of convicts 
to enforce discipline, and that its infliction 
was contrary to law. State v. Nipper, 166 
N. C. 272, 81 S. E. 164 (1914). 

The 1955 amendment substituted “Di- 
rector of Prisons” for “State Highway and 
Public Works Commission” in line two 
and “his” for “their” in line three. 

Constitutionality—Where a _ public-local 
law provides for whipping to be adminis- 
tered to convicts sentenced to work upon 


3B N. C.—48 
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to enforce discipline, safeguarded in re- 
spect to its being humanely administered 
after due notice to the offender, under 
proper rules and regulations, with report 
to the commissioners of the county to 
which the local law applies, making it a 
misdemeanor for the one designated to do 
so brutally or without mercy: Held, the 
statute is not inhibited by any provision of 
our Constitution and is a valid enactment. 
Constitution, Art. XI, § 1. State v. Revis, 
193 N.C. 192, 136 S. E. 346 (1927). 
Excessive Punishment.—Where a guard 
is charged with an assault upon a convict, 


§ 148-21 Cu. 148. Strate Prison 
and it is shown that his superior officer in- 
structed him to take the convict over the 
hill away from the rest of the prisoners 
and give him five or six licks for refrac- 
tory conduct; but that the guard used a 
leather strap 2% inches wide, 2% feet long, 
and % inch thick, upon the prisoner’s bare 


SYSTEM—REGULATIONS § 148-24 
“whole crowd,” and administered “fifteen 
or twenty licks,” it is held that the guard 
exceeded his authority, and the punish- 
ment inflicted was excessive and unneces- 
sarily humiliating. State v. Mincher, 172 
N. C. 895, 90 S. E. 429 (1916). 

Quoted in State v. Carpenter, 231 N. C. 


back, with other prisoners holding his 229, 56 S. E. (2d) 713 (1949). 


head, legs, and feet, in the presence of the 


§ 148-21. Prisoner’s supplies and clothes to be marked.—The pris- 
oner’s number shall be used for marking all clothes, bedclothing, beds, and other 
supplies used by prisoners, so that when such clothes, bedclothing, and supplies 
are washed and cleaned they shall be always returned for the use of the same pris- 
Onet. (1917 Ce OO Seo Ol se 720 LOZ OG Loos) 


§ 148-22. Recreation and instruction of prisoners.—The Director of 
Prisons shall arrange certain forms of recreation for the prisoners, and arrange 
so that the prisoners during their leisure hours between work and time to retire 
shall have an opportunity to take part in games, to attend lectures, and to take 
part in other forms of amusement that may be provided by the Director. The 
Director shall organize classes among the prisoners so that those who desire may 
receive instruction in various lines of educational pursuits. He shall utilize, 
where possible, the services of the prisoners who are sufficiently educated to act 
as instructors for such classes; such services, however, shall be voluntary on 
the part of the prisoner. This section shall apply to the State prison and to the 
State farms and State camps. (1917,.c. 286,515 3.0. .5.45e./ 732501920 ema 
1033 CoL/Z, SLO loon Cc oOu Sas) 

Editor’s Note—The 1955 amendment 
substituted “Director of Prisons” for 
“State Highway and Public Works Com- 
mission” at the beginning of the first sen- 
tence and “Director” for “Commission” at 


the end of the first sentence. It also sub- 
stituted “Director” for ‘“Commission” at 
the beginning of the second sentence and 
“He” for “They” at the beginning of the 
third sentence. 


§ 148-23. Prison employees not to use intoxicants or profanity.— 
No one addicted to the use of intoxicating liquors shall be employed as superin- 
tendent, warden, guard, or in any other position connected with the State Prison 
Department, where such position requires the incumbent to have any charge or 
direction of the prisoners; and anyone holding such position, or anyone who may 
be employed in any other capacity in the State prison system, who shall come 
under the influence of intoxicating liquors, shall at once cease to be an employee 
of any of the institutions and shall not be eligible for reinstatement to such 
position or be employed in any other position in any of the institutions. Any su- 
perintendent, warden, guard, supervisor, or other person holding any position in 
the State Prison Department who curses a prisoner under his charge shall at once 
cease to be an employee and shall not be eligible for reinstatement. (1917, c. 286, 
s: 16351919, 6.80), su8 GC. S.,08.87735 41925) CF 16381933 fem l/Zpecuel oe ae 
Ge.04 98s; 102) 

Editor’s Note——The 1957 amendment 
substitued “State Prison Department” for 


“State Highway and Public Works Com- 
mission.” 


§ 148-24. Religious services; Sunday school.—The Director of Pris- 
ons shall make such arrangements as are necessary to hold religious services for 
the prisoners in the State prison and in the State farms and camps, on Sunday 
and at such other times as may be deemed wise. Attendance of the prisoners at 
such religious services shall be voluntary. The Director shall if possible secure 
the visits of some minister at the hospital to administer to the spiritual wants of 
the sick. In order to provide religious worship for the prisoners confined in the 
State prison, known as the Caledonia Farm, the Director shall employ a resident 
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minister of the gospel and provide for his residence and support. (1873-4, c. 
Mousa Gs L883. e349 4 Godessi3446) Rev.s, 540521915, 671252 ss. 1,25 1917, 
ero 4) Guo Say poop eZ, C., 163.4, 1925.).6.6275,555,0 a 1930, C.. 172,85. 
Ps e1955? 0.) 2587 S02) 

Editor’s Note.—The 1955 amendment in the first sentence and “Director” for 
substituted ‘Director of Prisons” for “State “Commission” in the third and fourth 
Highway and Public Works Commission” sentences. 


§ 148-25. Director to investigate death of convicts.—The Director 
of Prisons, upon information of the death of a convict other than by natural 
causes, shall investigate the cause thereof and report the result of such investiga- 
tion to the Governor, and for this purpose the Director may administer oaths 
and send for persons and papers. (1885, c. 379, s. 2; Rev., s. 5409: C. S., s. 
O20), COs LIoo Cats ema, lo; 1955, 6.238, 8) 91) 

Editor’s Note. — The 1955 amendment mission” and “Director” for ‘“Commis- 
substituted “Director of Prisons” for sion.” 
“State Highway and Public Works Com- 


ARTICLE 3. 
Labor of Prisoners. 


§ 148-26. State policy on employment of prisoners. — (a) It is de- 
clared to be the public policy of this State to provide diversified employment for 
all able-bodied inmates of the State prison system in work for the public benefit 
that will reduce the cost of their keep while enabling them to acquire or retain 
skills and work habits needed to secure honest employment after their release. 

(b) As many of the male prisoners available and fit for road work shall be em- 
ployed in the maintenance and construction of the public roads of the State as 
can be used for this purpose. The number of prisoners to be kept available for 
work on the public roads and the amount to be paid for this labor supply shall be 
agreed upon by the governing authorities of the State’s highway and prison 
systems far enough in advance of each budget to permit proper provisions to be 
made in the requests for appropriations submitted by each agency. ‘The Gov- 
ernor shall decide these questions in event of disagreement between the two 
agencies. 

(c) As many of the male prisoners available and fit for forestry work shall be 
employed in the development and improvement of State-owned forests as can be 
used for this purpose by the agencies controlling these forests. 

(d) The remainder of the able-bodied inmates of the State prison system shall 
be employed so far as practicable in prison industries and agriculture, giving pref- 
erence to the production of food supplies and other articles needed by State-sup- 
ported institutions or activities. 

(e) The State Prison Department may make such contracts with departments, 
institutions, agencies, and political subdivisions of the State for the hire of pris- 
oners to perform other appropriate work as will help to make the prisons as 
nearly self-supporting as is consistent with the purposes of their creation. The 
Prison Department may contract with any person or any group of persons for 
the hire of prisoners for forestry work, soil erosion control, water conservation, 
hurricane damage prevention, or any similar work certified by the Director of 
the Department of Conservation and Development as beneficial in the conserva- 
tion of the natural resources of this State. All contracts for the employment of 
prisoners shall provide that they shall be fed, clothed, quartered, guarded, and 
otherwise cared for by the Prison Department, (1933, c. 172, ss. 1, 14; 1957, ¢. 


349, s. 5.) 

Editor’s Note. — For review of this sec- tion. 
tion and those following, see 11 N. C. Applied in State v. Cooper, 238 N. C. 
Law Rev. 252. 241, 77 S. E. (2d) 695 (1953). 


The 1957 amendment rewrote this sec- 
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§ 148-27. Women prisoners; limitations on labor of prisoners. — 
The State Prison Department may provide suitable quarters for women prisoners 
and arrange for work suitable to their capacity; and the several courts of the 
State may assign women convicted of offenses, whether felonies or misdemeanors, 
to these quarters. No woman prisoner shall be assigned to work under the super- 
vision of the State Prison Department whose term of imprisonment is less than 
six months, or who is under sixteen years of age. (1931, c. 145, s. 32; 1933, ¢. 
39,3 1933:¢) 172,°8\ 185119354 CA25/psee3.- 04943, ch 409-1953, ciel 230 eh ae 


c. 349, s. 10.) 

Editor’s Note. — The 1935 amendment 
rewrote this section. 

The 1943 amendment transferred from 
the end of this section to the end of § 148- 
30 the following language: “No male 
person shall be so assigned whose term of 
imprisonment is less than thirty days.” 
It also struck out the following proviso: 
“Provided, that in criminal actions in 
which a justice of the peace has final juris- 
diction, no county shall be liable for or 
taxed with any costs.” 

The 1953 amendment, effective July 1, 
1953, substituted “sixteen” for “eighteen”’ 
near the end of the second sentence. 

The 1957 amendment substituted “State 


Prison Department” for “State Highway 
and Public Works Commission.” 

Quarters for Women Provided at Cen- 
tral Prison.—In sentencing a feme defend- 
ant convicted of a misdemeanor, the court 
may designate the place of imprisonment 
as the quarters provided by the State High- 
way and Public Works Commission (now 
State Prision Department) for women pris- 
oners, and upon a finding that such 
quarters are maintained in the central 
prison at Raleigh, order defendant’s im- 
prisonment in such quarters at that place. 
State -v,, Case” 241 NY C2134 S84 one 
(2d) 649 (1954). 


§ 148-28. Sentencing of prisoners to central prison. — The several 


judges of the superior courts of this State are hereby given express authority in 
passing sentence upon persons convicted of a felony, when, in their opinion, the 
nature of the offense or the character or condition of the defendant makes it ad- 
visable to do so, to sentence such person to the central prison at Raleigh, and 
thereupon a sheriff or other appropriate officer of the county shall cause such pris- 
oner to be delivered with the proper commitment papers to the warden of the 
centraliprison-y( 1936 9c snl 72sec, /p) 


Only Felons Sentenced to Central sale, and the selling of such whiskey, are 


Prison.—A defendant may be sentenced 
to the central prison only upon conviction 
of a felony. State v. Cagle, 241 N. C. 134, 
84S. E. (2d) 649 (1954.) 

Possession of non-taxpaid whiskey, pos- 
session of such whiskey for the purpose of 


misdemeanors, and sentence of defendant, 
upon conviction, to be confined in the 
State’s prison is not sanctioned by law, and 
the cause must be remanded for proper 
sentence. State v. Floyd, 246 N. C. 434, 98 
Ss Cay eistie57): 


§ 148-29. Transportation of convicts to prison; sheriff’s expense 
affidavit; State not liable for maintenance expenses until convict re- 
ceived.—The sheriff having in charge any prisoner sentenced to the central 
prison at Raleigh shall send him to the central prison within five days after the 
adjournment of the court at which he was sentenced, if no appeal has been taken. 
The sheriff shall file with the board of commissioners of his county a copy of his 
affidavit as to necessary guard, together with a copy of his itemized account of 
expenses, both certified to by the Auditor as true copies of those on file in his 
office. The State is not liable for the expenses of maintaining convicts until they 
have been received by the State Prison Department authorities, nor shall any 
moneys be paid out of the treasury for support of convicts prior to such reception. 
(1869-70, ¢. 180,°s. 3; 1870-1; ¢. 1249659318745, c 107, S. 332 "Code, tesmecee 
3437, 3438; Rev., ss. 5398, 5399, 5400; C. S., ss. 7718, 7719, 7720: 1925,"e) 163% 
19335 CHL 72 oriLS geo O7e 40S ML Ue) 


Editor’s Note. — The 1957 amendment 
substituted “State Prison Department” for 
“State Highway and Public Works Com- 


mission.” 
Expense of Conveying. — ‘This section 
only applies to expense of maintenance 
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and does not apply to expense of convey- paid by the State and this section did not 
ing convicts to the penitentiary. By the repeal that act. Taylor v. Adams, 66 N. C. 
acts of 1869-70 it was especially provided 338 (1872). 

that the expense of conveying should be 


148-30. Sentencing to public roads.—In all cases not provided for in 

§§ 148-28 and 148-32 the courts sentencing defendants to imprisonment with 
hard labor shall sentence such prisoners to jail, to be assigned to work under the 
State Prison Department, and the clerks of the several courts in which such sen- 
tences are pronounced shall notify the superintendent of the nearest highway 
prison camp, or such other agent of the Department as he may be advised by them 
is the proper person to receive such notice. Whereupon, the Department shall 
cause some duly authorized agent thereof to take such prisoners into custody, 
with the proper commitments therefor, and deliver them to such camp or station 
as the proper authorities of the Department shall designate: Provided, however, 
the Department shall not be required to accept any prisoner from any court in- 
ferior to the superior court when an appeal has been taken to the superior court, 
or when the judge of such inferior court shall retain control over the seritence 
for the purpose of modifying or changing the same. No male person shall be so 
assigned whose term of imprisonment is less than thirty days. (1933, c. 172, s. 
8; 1943,.¢; 409: 1957, c. 349, s, 10.) 

Editor’s Note. — The 1943 amendment Prison Department” for “State Highway 
added the last sentence. _ and Public Works Commission.” 

The 1957 amendment substituted “State 


§ 148-31. Maintenance of central prison; warden; powers and du- 
ties.—The central prison shall be maintained in such a manner as to conform to 
all the requirements of article 11 of the State Constitution, relating to a State’s 
prison. A suitable person shall be appointed warden of the central prison, and 
he shall succeed to and be vested with all the rights, duties, and powers hereto- 
fore vested by law in the superintendent of the State’s prison or the warden 
thereof with respect to capital punishment, or any matter of discipline of the in- 
mates of the prison not otherwise provided for in this article. (1933, c. 172, s. 
14.) 


§ 148-32. Prisoners may be sentenced to work on city and county 
properties; Department may provide prisoners for county.—Any county, 
city or town that operates farms, parks, or other public grounds by convict labor 
may retain a sufficient number of prisoners for the operation of such properties, 
and the judges in the courts of such counties, cities, or towns, in lieu of sentenc- 
ing prisoners to jail to be assigned to work under the State Prison Department, 
shall sentence a sufficient number to the county jail to be assigned to work on 
such county, city or town properties for the necessary operation thereof; and 
courts may also sentence prisoners to the county jail to be assigned to work at 
the county home or other county-supported institution. 

The Department may in its discretion provide prison labor upon terms and 
conditions agreed upon from time to time for doing specific tasks of work for the 
several county homes, county farms, or other county owned properties, but pris- 
oners assigned to such work shall be at all times under the control and custody 
of a duly authorized agent of the Department. (1931, c. 145, s. 30; 1933, c. 172, 
Pe C4 1 5/e- Cc, o49..S. LOT). 

Editor’s Note.—Prior to the 1957 amend- mission and the former Division of Pris- 
ment this section referred to the former ens. 

State Highway and Public Works Com- 


§ 148-33. Prison labor furnished other State agencies.—The State 
Prison Department may furnish to any of the other State departments, State 
institutions, or agencies, upon such conditions as may be agreed upon from time 


Fal. ! 
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to time between the Department and the governing authorities of such depart- 
ment, institution or agency, prison labor for carrying on any work where it is 
practical and desirable to use prison labor in the furtherance of the purposes of 
any State department, institution or agency, and such other employment as is 
now provided by law for inmates of the State’s prison under the provisions of § 
148-6: Provided that such prisoners shall at all times be under the custody of 
and controlled by the duly authorized agent of such Department. (1933, c. 172, 
Sar 1.95716. 049; SanlON) 

Editor’s Note. — The 1957 amendment “State Highway and Public Works Com- 
substituted “State Prison Department” for mission.” 


§ 148-33.1. Sentencing, quartering, and control of prisoners with 
work-day release privileges.—(a) Whenever a person is sentenced to a term 
of imprisonment for commission of a misdemeanor, the presiding judge may, if 
the defendant has not previously served a term or terms or parts thereof totaling 
more than six months in jail or other prison, recommend to the governing body 
of the State prison system that the defendant be granted the option of serving 
the sentence imposed under the work release plan as hereinafter authorized. 

(b) The governing body of the State prison system is authorized and directed 
to establish a work release plan for those serving sentences for misdemeanors 
under its jurisdiction. Under the plan, a prisoner may be released from actual 
custody during the time necessary to proceed to the place of employment, per- 
form his work, and return to quarters designated by the prison authorities. 


(c) The prison authorities shall from time to time, as the need becomes evi- 
dent, designate and adapt facilities in the State prison system for quartering 
prisoners with work release privileges apart from prisoners serving regular sen- 
tences. In areas where facilities suitable for this purpose are not available within 
the State prison system when needed, the prison authorities may contract with 
the proper authorities of political subdivisions of this State for quartering in suit- 
able local confinement facilities prisoners with work release privileges. 


(d) No prisoner shall be eligible to serve his term of imprisonment under the 
work release plan except upon recommendation of the presiding judge set forth 
in the judgment of imprisonment and unless the prisoner requests in writing that 
the prison authorities grant this privilege and further agrees in writing that upon 
violation of the conditions prescribed by prison rules and regulations for the ad- 
ministration of the work release privilege that such privilege shall be withdrawn 
and the prisoner transferred to the general prison population to serve out the re- 
mainder of his sentence. The governing body of the State prison system is au- 
thorized to adopt reasonable and necessary rules and regulations for the adminis- 
tration of the work release plan, which rules and regulations shall be established 
in the same manner as other rules and regulations for the government of the 
State prison system. 

(e) The State Department of Labor shall exercise the same supervision over 
conditions of employment for persons working in the free community while sery- 
ing sentences imposed under this section as the Department does over conditions 
of_employment for free persons. 


/ (4) Prisoners employed in the free community under the provisions of this 
‘section shall surrender to the Prison Department their earnings less standard 
| payroll deductions required by law. After deducting from the earnings of each 
| prisoner an amount determined to be the cost of the prisoner’s keep, the Prison 
'Department shall cause to be paid through the county department of public 
\ welfare such part of the balance as is needed for the support of the prisoner’s 
dependents. Any balance of his earnings remaining at the time the prisoner 
is released from prison shall be paid to him. The State Board of Public Welfare 
is authorized to promulgate uniform rules and regulations governing the duties 
of county welfare departments under this section. 
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(g) No prisoner employed in the free community under the provisions of this 
section shall be deemed to be an agent, employee, or involuntary servant of the 
State prison system while working in the free community or going to or from 
such employment. 

(h) Any prisoner employed under the provisions of this section shall not be 
entitled to any benefits under Chapter 96 of the General Statutes entitled “Em- 
ployment Security” during the term of the sentence. (1957, c. 540.) 


§§ 148-34, 148-35: Repealed by Session Laws 1957, c. 349, s. 11. 


§ 148-36. Director of Prisons to control prison camps.—aAll prison 
camps established or acquired by the State Prison Department shall be under 
the administrative control and direction of the Director of Prisons, and oper- 
ated under rules and regulations adopted and approved as provided in G. S. 
148-11. Subject to such rules and regulations, the Director shall establish grades 
for prisoners according to conduct, and so far as possible introduce the honor 
system, and may transfer honor prisoners to honor camps. Prisoners may be 
transferred from one district camp to another, and the Director of Prisons may 
where it is deemed practical to do so establish separate camps for white pris- 
oners and colored prisoners. In each district camp, quarters shall be provided 
for the care and maintenance of such prisoners as may be sick or in need of spe- 
cial care. For each camp, a physician may be employed for such portion of 
his time as may be necessary, and prisoners may be used as attendants or nurses. 
Prisoners classified as having special qualifications to perform labor other than 
labor upon the public roads may be assigned to such special duties as the Director 
may determine. Personnel for such camps shall be employed by the Director of 
Peaisonseas provided Gr o,l4o-e (Lost ac. 1450s. 2819315 ch 277,188; 
Ho Bom AU See 564 1955.) Caml so mss uawel/ 2019432 ¢. 409% 1955, cv 2385 sive 
1957, c. 349, s. 10.) 

Editor’s Note. — The 1955 amendment Prison Department” for “State Highway 


rewrote this section. and Public Works Commission.” 
The 1957 amendment substituted ‘State 


§ 148-37. Additional prison camps authorized.—The State Prison De- 
partment may establish such additional camps as are necessary for use by the 
Department, such camps to be either of a permanent type of construction, or of 
temporary or movable type as the Department may find most advantageous to the 
particular needs, to the end that work to be done by the prisoners under its super- 
vision may be so distributed throughout the State as to render their employment 
most economical and profitable, the Department to be the sole judges of the type 
and character of such buildings without the control of any other department. For 
this purpose, the Department may purchase or lease camp sites and suitable lands 
adjacent thereto and erect necessary buildings thereon, all within the limits of 
allotments as approved from time to time by the Budget Bureau for this purpose. 
tls eel / 275 5b9 + 1957,0¢,,349; 3:10.) 


Cross reference.—As to provision that ment this section referred to the former 


statutory reference to “Budget Bureau” State Highway and Public Works Com- 
shall be deemed to refer to the Department mission and the former Division of Pris- 
of Administration, see § 143-344. ons. 


Editor’s Note.—Prior to the 1957 amend- 
§§ 148-38, 148-39: Repealed by Session Laws 1957, c. 349, s. 11. 


§ 148-40. Recapture of escaped prisoners.—The rules and regula- 
tions for the government of the State prison system may provide for the re- 
capture of convicts that may escape, or any convicts that may have escaped from 
the State’s prison or prison camps, or county road camps of this State, and the 
State Prison Department may pay to any person recapturing an escaped convict 
such reward or expense of recapture as the regulations may provide. Any citizen 


ee 
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of North Carolina shall have authority to apprehend any convict who may escape 
before the expiration of his term of imprisonment whether he be guilty of a felony 
or misdemeanor, and retain him in custody and deliver him to the State Prison 
Department. (1933, c. 172, s. 21; 19557c.238, s. 6; 1957 2c, 340 cw Og) 
Editor’s Note—The 1955 amendment five and for “Division of Prisons” at the 
rewrote the first sentence. end of the section. 
The 1957 amendment substituted “State Cited in State v. Payne, 213 N. C. 719, 
Prison Department” for “State Highway 197 S. E. 573 (1938). 
and Public Works Commission” in line 


§ 148-41. Recapture of escaping prisoners; reward. — The Director 
of Prisons shall use every means possible to recapture, regardless of expense, any 
prisoners escaping from or leaving without permission any of the State prisons, 
camps, or farms. When any person who has been confined or placed to work es- 
capes from the State prison system, the Director shall immediately notify the 
Governor, and accompany the notice with a full description of the escaped pris- 
oner, together with such information as will aid in the recapture. The Governor 
may offer such rewards as he may deem advisable and necessary for the recapture 
and return to the State prison system of any person who may escape or who here- 
tofore has escaped therefrom. Such reward earned shall be paid by warrant of the 
State Prison Department and accounted for as a part of the expense of maintain- 
ing the State’s prisons. (1873-4, c. 158, s. 13; Code, s. 3442; Rev., s. 5407; 
1917,¢.12365 1917, °c. 286,613 5° GC; S.,'ss97 242557743" 1925, cn 10s omnes 
1725. sv 182 1935, 44S or 6 91943) ‘C409 F195 o Mic 233) "Ss. 9 eC 27 ee 
1957;°c. 349; $0102) 

Cross Reference.—See note to § 148-45. 

Editor’s Note.—The first 1955 amend- 
ment substituted “Director of Prisons” for 
“State Highway and Public Works Com- 
mission” in the first sentence, and sub- 
stituted “Director” for “Commission” in 
the second sentence. And the second 1955 


amendment struck out the former second 
paragraph. 

The 1957 amendment substituted ‘State 
Prison Department” for “State Highway 
and Public Works Commission” in the last 
sentence. 


§ 148-42. Indeterminate sentences.—The several judges of the superior 
court are authorized in their discretion in sentencing prisoners for a term in ex- 
cess of twelve months to provide for a minimum and maximum sentence, and the 
Director is authorized to consider at least once in every six (6) months the 
cases of such prisoners that have thus been committed with indeterminate sen- 
tences, and to take into consideration the prisoner’s conduct, and to authorize his 
discharge at any time after the service of the minimum term subject to his earned 
allowance for good behavior which his conduct may justify. (1933, c. 172, s. 24; 
19550 G255,0S. 92) 


Editor’s Note. — The 1955 amendment 
substituted ‘Director’ for ‘‘Commission.” 

Commutation of Indeterminate Sen- 
tence.—Where judgment imposing prison 
sentence of not less than five nor more 
than seven years was commuted by Gov- 
ernor to a prision sentence of from two 
years, four months, thirteen days to four 
years, four months, and thirteen days, 
such sentence remained an indeterminate 


sentence, and whether prisoner was to be 
discharged at the conclusion of the mini- 
mum term or some time thereafter prior 
to the expiration of the maximum term 
was for determination of the State High- 
way and Public Works Commission (now 
Director of Prisons). In re Swink, 243 N. 
C. 86, 89 S. E. (2d) 792 (1955). 

Applied in State v. Cooper, 238 N. C. 
241, 77 S. E. (2d) 695 (1953). 


§ 148-43. Prisoners of different races kept separate. — White and 


colored prisoners shall not be confined or shackled together in the same room of 
any building or tent, either in the State prison or at any State or county convict 
camp, during the eating or sleeping hours, and at all other times the separation of 
the two races shall be as complete as practicable. Any officer or employee of 
either the State or any county in the State having charge of convicts or prisoners. 
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who shall violate or permit the violation of this section shall be guilty of a misde- 
meanor, and upon conviction shall be fined not more than fifty dollars or impris- 
oned not more than thirty days. (1909, c. 832, ss. 1, 2; 1917, c. 286, s. Zoe ©, 
Sapse7 740; 1925; 681632) 

Cross Reference. — As to subsequent 
statute on this subject, see § 148-44. 


§ 148-44. Segregation as to race, sex and age.— The Department 
shall provide separate sleeping quarters and separate eating space for the different 
races and the different sexes; and shall provide for segregation of youthful of- 
fenders as required by §§ 15-210 to 15-215. (1933, c. 172, s. 25; 1947, c. 262, 
Sree 91 957,%.' 349; 53.10.) 

Cross References.—As to segregation of 
youthful offenders generally, see §§ 15-210 


rewrote the provision as to youthful of- 
fenders. 


through 15-216. As to prison camp for such 
offenders, see §§ 148-49.1 through 148-49.5. 
Editor’s Note. — The 1947 amendment 


Prior to the 1957 amendment this sec- 
tion referred to the former State Highway 
and Public Works Commission. 


§ 148-45. Escaping or assisting escape from the State prison sys- 
tem.—Any prisoner serving a sentence imposed upon conviction of a misde- 
meanor who escapes or attempts to escape from the State prison system shall 
for the first such offense be guilty of a misdemeanor and, upon conviction thereof, 
shall be punished by imprisonment for not less than three months nor more 
than one year. Any prisoner serving a sentence imposed upon conviction of a 
felony who escapes or attempts to escape from the State prison system shall for 
the first such offense be guilty of a felony and, upon conviction thereof, shall be 
punished by imprisonment for not less than six months nor more than two years. 
Any prisoner convicted of escaping or attempting to escape from the State prison 
system who at any time subsequent to such conviction escapes or attempts to 
escape therefrom shall be guilty of a felony and, upon conviction thereof, shall 
be punished by imprisonment for not less than six months nor more than three 
years. Any prisoner who connives at, aids or assists other prisoners to escape 
or attempt to escape from the State prison system shall be guilty of a misde- 
meanor and, upon conviction thereof, shall be imprisoned at the discretion of 
the court. Any term of imprisonment imposed hereunder shall commence at 
the termination of any and all sentences to be served in the State prison system 
under which the prisoner is held at the time an offense defined by this statute 
is committed by such prisoner. Any prisoner convicted of an escape or attempt 
to escape classified as a felony by this statute shall be immediately classified and 
treated as a convicted felon even if such prisoner has time remaining to be served 
in the State prison system on a sentence or sentences imposed upon conviction 
of a misdemeanor or misdemeanors. (1933, c. 172, s. 26; 1955, c. 279, s. 2.) 


Editor’s Note. — The 1955 amendment 
rewrote this section. 

The 1955 amendatory act, which became 
effective March 22, 1955, provided in sec- 
tion 4: “The provisions of this act shall be 
construed to be mandatory rather than 
directive; but this act does not apply to 


any offenses committed prior to the effec- 
tive date thereof, and any such offense is 
punishable as provided by the statute in 
force at the time such offense was com- 
mitted.” 

Quoted in In re Swink, 243 N. C. 86, 89 
Drelse (2d) 792). C1955). 


§ 148-46. Degree of protection against violence allowed.—When any 
prisoner, or several combined shall offer violence to any officer, overseer, or guard, 
or to any fellow prisoner, or attempt to do any injury to the prison building, 
or to any workshop, or other equipment, or shall attempt to escape, or shall resist, 
or disobey any lawful command, the officer, overseer, or guard shall use any 
means necessary to defend himself, or to enforce the observance of discipline, or 
to secure the person of the offender, and to prevent an escape. (1933, c. 172, 
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§ 148-47. Disposition of child born of female prisoner.Any child 
born of a female prisoner while she is in custody shall as soon as practicable be’ 
surrendered to the superintendent of public welfare of the county wherein the 
child was born upon a proper order of the domestic relations court or juvenile 
court of said county affecting the custody of said child. When it appears to be 
for the best interest of the child, the court may place custody beyond the geo-. 
graphical bounds of Wake County: Provided, however, that all subsequent pro- 
ceedings and orders affecting custody of said child shall be within the jurisdic-% 
tion of the proper court of the county where the infant is residing at the time 


such proceeding is commenced or such order is sought: Provided, further, that > 


nothing in this section shall affect the right of the mother to consent to the adop-' 
tion of her child nor shall the right of the mother to place her child with the legal 
father or other suitable relative be affected by the provisions of this section. ' 
(1933 cml 72, ase Ze OS oc OZ ca mee 

Editor’s Note.—The 1955 amendment re- 
wrote this section. 


§ 148-48. Parole powers of Board of Paroles unaffected.—Nothing 
in this chapter shall be construed to limit or restrict the power of the Board of 
Paroles to parole prisoners under such conditions as it may impose or prevent 
the reimprisonment of such prisoners upon violation of the conditions of such 
parole, as now provided by law. (1933, c. 172, s. 29; 1955, c. 867, s. 8.) 

Editor’s Note. — The 1955 amendment 
substituted “Board of Paroles” for “Gov- 
ernor.” 


§ 148-49. Prison indebtedness not assumed by Commission. — The 
State Highway and Public Works Commission shall not assume or pay off any 
part of the deficit of the State prison existing on March 22, 1933. (1933, c. 172, 
S03) 

Cross Reference.—As to transfer to the merly vested in the State Highway and 
State Prison Department of functions for- Public Works Commission, see § 148-1. 


ARTICLE 3A. 
Prison Camp for Youthful and First Term Offenders. 


§ 148-49.1. Conversion of ‘‘Prisoners of War’’ Camp at Camp But- 
ner into prison camp for youthful and first term offenders.—The State 
Hospitals Board of Control is authorized and empowered to convert the old 
“Prisoners of War” Camp located on its property at Camp Butner into a modern 
prison camp or guardhouse with a capacity of one hundred (100) for the purpose 
of receiving and detaining such youthful and first term prisoners as may be sent 
it by the Director of Prisons under such rules and regulations as may be jointly 
adopted by the Director of Prisons and the North Carolina Hospitals Board of 
Control. Should the North Carolina Hospitals Board of Control find it more 
practicable to establish the prison camp or guardhouse on some other property 
owned by the State at Butner, then, and in such event, such prison camp or guard- 
house may be constructed at such other location on property owned by the State 
at *Butnera( 1949, 0 297 Ss a1 e105 lac. 250-1 Os ba caeoGas com 


Cross Reference.—As to segregation of added the last sentence. 


youthful offenders generally, see §§ 15-210 The 1955 amendment substituted “Di- 
through 15-216. rector of Prisons” for “State Highway and 
Editor’s Note. — The 1951 amendment Public Works Commission.” 


§ 148-49.2. “Youthful offender’ and ‘“‘first term offender’’ defined. 
—For the purposes of this article a “youthful offender” and a “first term of- 
fender” is a person 
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(1) Who, at the time of imposition of sentence, is less than 25 years of 


age, and 


(2) Who has not previously served a term in any jail or prison. (1949, 


Cus nee) 

Judicial Notice. — The courts will take 
judicial notice of the fact that the ‘Um- 
stead Youth Center” is a State penal in- 
stitution authorized under and by virtue 


maintained for the purpose of receiving 
and detaining youthful and first term 
prisoners. Alliance Co. v. State Hospital, 
2410 N. Ce 329686) o.0 ku (20) e386 (1955). 


of chapter 297, Session Laws of 1949, and 


§ 148-49.3. Employment and supervision of prisoners.—Prisoners 
received at Camp Butner Prison shall be employed in work on the farm, work- 
shops, the upkeep and maintenance of the property located at Camp Butner or 
in such other similar work as may be determined by the State Hospitals Board of 
Control and the Director of Prisons. The said prisoners to be under the general 
supervision of the agents and employees of the Director of Prisons or of such 
employees of the State Hospitals Board of Control as may be agreed upon by 
the two State agencies. (1949, c. 297, s. 3; 1955, c. 238, s. 9.) 

Editor’s Note. — The 1955 amendment 
substituted “Director of Prisons” for 
“State Highway and Public Works Com- 
mission.” 

Meaning of “Employed.” — The word 
“employed,” in the sense it is used in this 


section, means to make use of the services 
of the “prisoners,” and not in the sense of 
hiring them for wages. Alliance Co. v. 
State Hospital 240 N:C3.329, 8505.08. 
(2d) 386 (1955). 


§ 148-49.4. Expenses incident to conversion of Camp and mainte- 
nance of prisoners.—All expenses incident to the conversion of the old “Pris- 
oners of War” Camp shall be borne by the State Hospitals Board of Control and 
paid out of the proceeds from the sale of surplus property owned by said Board 
and located at Camp Butner. Said prison camp or guardhouse to fully meet the 
requirements of the Director of Prisons as to construction, plans and specifica- 
tions. The cost of the maintenance of prisoners assigned to said prison shall be 
borne by the State Hospitals Board of Control. (1949, c. 297, s. 4; 1955, c. 238, 
s. 9.) 

Editor’s Note. — The 1955 amendment 


“State Highway and Public Works Com- 
substituted “Director of Prisons” for 


mission.” 


§ 148-49.5. Adoption of rules and regulations.—As soon as practi- 
cable the State Hospitals Board of Control and the Director of Prisons shall 
jointly adopt such rules and regulations as they may deem necessary to fully 
carry out the intents and purposes of this article. (1949, c. 297, s. 5; 1955, c. 
238, s. 9.) 

Editor’s Note. — The 1955 amendment 
substituted “Director of Prisons” for “State 
Highway and Public Works Commission.” 


§ 148-49.6. Other prison camps for youthful and first term offend- 
ers. — The State Hospitals Board of Control is authorized to establish and 
construct modern prison camps or guardhouses on any other property of the 
State under its supervision and control where youthful and first term prisoners 
may be sent, supervised and employed as and in the manner provided in this 


article. (1953, c. 1249.) 
ARTICLE 4. 
Paroles. 
§§ 148-50, 148-51: Repealed by Session Laws 1955, c. 867, s. 13. 


§ 148-51.1. “Board of Paroles’ substituted for “Commissioner of 
Paroles’ in statutes.—Whenever the words “Commissioner of Paroles” are 
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used or appear in any statute of this State, the same shall be stricken out and the 
words “Board of Paroles” shall be inserted in lieu thereof. (1953, c. 17, s. Zip) 


§ 148-52. Appointment of Board of Paroles; members; duties; 
quorum; salary.—(a) There is hereby created a Board of Paroles with au- 
thority to grant paroles (including both regular and temporary paroles), to per- 
sons held by virtue of any final order or judgment of any court of this State in 
any prison, jail, or other penal institution of this State or its political subdivi- 
sions. The Board shall also have authority to revoke, terminate, and suspend 
paroles of such persons (including persons placed on parole on or before June 
30, 1955) and to assist the Governor in exercising his authority in granting re- 
prieves, commutations, and pardons, and shall perform such other services as may 
be required by the Governor in exercising his powers of executive clemency. 

(b) The Board of Paroles shall consist of three members, all of whom shall 
be appointed by the Governor from persons whose recognized ability, training, 
experience, and character qualify them for service on the Board. The Governor 
shall designate one of the persons so appointed to serve as chairman of the Board 
of Paroles. The three members of the first board shall be appointed for terms of 
office beginning July 1, 1955, as follows: One member to serve for two (2) 
years, one member to serve for three (3) years, and one member to serve for 
four (4) years. Any appointment to fill a vacancy shall be for the balance of 
the term only, but in the event that any member of the Board is temporarily 
incapable of performing his duties, the Governor may appoint some suitable per- 
son to act in his stead during the period of incapacity. At the end of the respec- 
tive terms of office of the members of the first board, their successors shall be 
appointed for terms of four (4) years and until their successors are appointed 
and qualified. The Governor shall have power to remove any member of the 
Board only for total disability, inefficiency, neglect of duty or malfeasance in 
office. 

(c) A majority of the Board shall constitute a quorum for the transaction 
of business. 

(d) The salary of the members of the Board shall be fixed by the Governor 
subject to the approval of the Advisory Budget Commission. 

(e) Nothing herein shall affect the power and authority of the State Board of 
Correction and Training to grant, revoke, or terminate paroles as now provided 
by law with regard to inmates of any training or correctional institution, school, 
or agency of a similar nature which is under the management and administra- 
tive control of said Board. (1935, c, 414, 5, 2s 1939. cy 335419535 cal acmeor 
LOS DeeGeOO/, 5-415) 

Editor’s Note. — The 1953 amendment The 1955 amendment again rewrote this 
rewrote this section which formerly pro- section. 
vided for a Commissioner of Paroles. 


§ 148-52.1. Prohibited political activities of member or employee 
of Board of Paroles.—No member or employee of the Board of Paroles shall 
be permitted to use his position to influence elections or the political action of 
any person, serve as a member of the campaign committee of any political party, 
interfere with or participate in the preparation for any election or the conduct 
thereof at the polling place, or be in any manner concerned in the demanding, 
soliciting or receiving of any assessments, subscriptions or contributions, whether 
voluntary or involuntary, to any political party. Any Board member or employee 
of the Board who shall violate any of the provisions of this section shall be sub- 
ject to dismissal from office or employment. (1953, c. 17, s. 4.) 


§ 148-53. Investigators and investigations of cases of prisoners.— 
For the purpose of investigating the cases of prisoners serving both determinate 
and indeterminate sentences in the State prison, in prison camps, and on prison 
farms, the Board of Paroles is hereby authorized and empowered to appoint an 
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adequate staff of competent investigators, particularly qualified for such work, 
with such reasonable clerical assistance as may be required, who shall, under 
the direction of the Board of Paroles, investigate all cases designated by it, and 
otherwise aid the Board in passing upon the question of the parole of prisoners, 
to the end that every prisoner in the custodial care of the State may receive full, 
fair, and just consideration. (1935, c. 414, s. 3; 1955, c. 867, s. 2.) 

Editor’s Note. — The 1955 amendment as to investigating any prison, prison 
substituted “Board of Paroles” for “Gov- camp, etc, when warranted. 
ernor,” and omitted the former provision 


§ 148-54. Parole supervisors provided for; duties.—The Board of 
Paroles is hereby authorized to appoint a sufficient number of competent parole 
supervisors, who shall be particularly qualified for and adapted to the work re- 
quired of them, and who shall, under the direction of the Board of Paroles and 
under regulations prescribed by it exercise supervision and authority over paroled 
prisoners, assist paroled prisoners, and those who are to be paroled in finding 
and retaining self-supporting employment, and to promote rehabilitation work 
with paroled prisoners, to the end that they may become law-abiding citizens. 
The supervisors shall also, under the direction of the Board of Paroles, main- 
tain frequent contacts with paroled prisoners and find out whether or not they 
are observing the conditions of their paroles, and assist them in every possible 
way toward compliance with the conditions of their paroles, and they shall per- 
form such other duties in connection with paroled prisoners as the Board of 
Paroles may require. The number of supervisors may be increased by the Board 
of Paroles as and when the number of paroled prisoners to be supervised requires 
or justifies such increase. (1935, c. 414, s. 4; 1955, c. 867, s. 11.) 

Editor’s Note. — The 1955 amendment 
substituted “Board of Paroles” for “Gov- 
ernor.”’ 


§ 148-54.1: Repealed by Session Laws 1955, c. 867, s. 13. 


§ 148-55. Administrative assistant; field supervisors; clerical and 
secretarial help, etc., for Board of Paroles; salaries and expenses.—(a) 
The Board of Paroles shall have authority to employ sufficient field supervisors, 
clerical and secretarial help and other necessary labor to conduct the affairs of 
the Board with economy and efficiency. It shall also have authority to discharge 
personnel, assign their duties and responsibilities, administer all fiscal affairs re- 
lating to the budget, expenditures, purchases, and equipment. All employees of 
the Board of Paroles shall be subject to the provisions of chapter 143, article 2 
of the General Statutes. All salaries and expenses, including the salary of the 
members of the Board of Paroles shall be paid by the State Prison Department 
upon voucher approved by the chairman of the Board of Paroles. 

(b) The chairman of the Board of Paroles shall exercise such administrative 
authority as the Board shall delegate to him. The Board of Paroles may desig- 
nate its chief supervisor or one of its investigators to serve (in addition to his 
regular duties) as administrative assistant to the chairman. (1935, c. 414, s. 
Dre. Clase Owl ODS C.fO07, tse) 

Editor’s Note. — The 1953 amendment The words ‘State Prison Department” 
rewrote this section. have been substituted for “State Highway 

The 1955 amendment added the pro- and Public Works Commission” in subsec- 
visions relating to field supervisors, chair- tion (a), the General Assembly apparently 
man of Board of Paroles and administrative having failed to do so through inadver- 
assistant. tence. See G. S. 148-1. 


§ 148-56. Assistance in supervision of parolees and preparation of 
case histories.—Upon request by the Board of Paroles, the county superin- 
tendents of public welfare shall assist in the supervision of parolees and shall pre- 
pare and submit to the Board of Paroles case histories or other information in 
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connection with any case under consideration for parole or some form of executive 
clemency. (1935, c. 414, s. 6; 1955, c. 867, s. 9.) 

Editor’s Note. — The 1955 amendment 
rewrote this section. 


§ 148-57. Rules and regulations for parole consideration.—The 
Board of Paroles is hereby authorized and empowered to set up and establish 
rules and regulations in accordance with which prisoners eligible for parole con- 
sideration may have their cases reviewed and investigated and by which such 
proceedings may be initiated and considered. (1935, c. 414, s. 7; 1955, c. 867, 
s. 4.) 

Editor’s Note. — The 1955 amendment 
rewrote this section. 


§ 148-58. Time of eligibility of prisoners to have cases considered. 
—All prisoners shall be eligible to have their cases considered for parole when 
they have served a fourth of their sentence, if their sentence is determinate, and 
a fourth of their minimum sentence, if their sentence is indeterminate; provided, 
that any prisoner serving sentence for life shall be eligible for such consideration 
when he has served ten years of his sentence. Nothing in this section shall be 
construed as making mandatory the release of any prisoner on parole, but shall 
be construed as only guaranteeing to every prisoner a review and consideration 
of his case upon its merits. (1935, c. 414, s. 8; 1955, c. 867, s. 5 

Editor’s Note. — The 1955 amendment Cited in State v. Conner, 241 N. C. 468, 
rewrote this section. 85 S. E. (2d) 584 (1955). 


§ 148-58.1. Limitations on discharge from parole; effect of dis- 
charge; relief from further reports; permission to leave State or 
county.—(a) No person released on parole (except temporary parole) shall be 
discharged from parole prior to the expiration of a period of one year. The of- 
ficial discharge by the Board of Paroles of a parolee shall have the effect of 
terminating the sentence or sentences under which the parolee was paroled. 

(b) The Board of Paroles may relieve a person on parole from making re- 
ports and may permit such person to leave the State or county if fully satisfied 
that this is for the best interest of both the parolee and society. (1953, c. 17, s. 
7 O55 SCH O07. SLO 

Editor’s Note. — The 1955 amendment 
rewrote this section. 


§ 148-59. Duties of clerks of all courts as to commitments; state- 
ments filed with Board of Paroles.—The several clerks of the superior courts 
and the clerks of all inferior courts shall attach to the commitment of each 
prisoner sentenced in such courts a statement furnishing such information 
as the Board of Paroles shall by regulations prescribe, which information shall 
contain, among other things, the following: 

(1) The court in which the prisoner was tried; 

(2) The name of the prisoner and of all co-defendants ; 

(3) The date or term when the prisoner was tried ; 

(4) The offense with which the prisoner was charged and the offense for 
which convicted ; 

(5) The judgment of the court and the date of the beginning of the sentence; 

(6) The name and address of the presiding judge; 

(7) The name and address of the prosecuting solicitor ; 

(8) The name and address of private prosecuting attorney, if any; 

(9) The name and address of the arresting officer; and 

(10) All available information of the previous criminal record of the 
prisoner. 

The prison authorities receiving the prisoner for the beginning of the service of 
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sentence shall detach from the commitment the statement furnishing such infor- 
mation and forward it to the Board of Paroles, together with any additional in- 
formation in the possession of such prison authorities relating to the previous 
criminal record of such prisoner, and the information thus furnished shall con- 
stitute the foundation and file of the prisoner’s case. Forms for furnishing 
the information required by this section shall, upon request, be furnished to the 
said clerks by the State Prison Department without charge. (1935, c. 414, s. 9; 
DO Semert /.) Stee e195 On COs Seu 2190/7, C. 349) Se 10n) 


Editor’s Note. — The 1953 amendment graph. 
substituted “Board” for “Commissioner” in The 1957 amendment substituted ‘‘State 
line three of the second paragraph. The Prison Department” for “State Highway 
1955 amendment substituted “Board of and Public Works Commission” near the 
Paroles” for “Governor” in the first para- end of the section. 


§ 148-60. Time for release of prisoners discretionary.—The time of 
releasing each prisoner eligible for consideration for parole as provided for herein 
shall be discretionary, and due consideration shall be given to the reasonable 
probability that the prisoner will live and remain in liberty without violating the 
law; that the release of the prisoner is not incompatible with the welfare of 
society, and that the record of the prisoner during his confinement established 
that the prisoner is obedient to prison rules and regulations, and has shown the 
proper respect for prison officials, and due regard and consideration for his 
fellow prisoners; and that the prisoner harbors no resentment against society or 
the judge, prosecuting attorneys, or jury that convicted the prisoner. (1935, c. 
414, s. 10.) 


§ 148-60.1. Allowances for paroled prisoner. — Upon the release of 
any prisoner upon parole, the superintendent or warden of the institution shall 
provide the prisoner with suitable clothing and, if needed, an amount of money 
sufficient to purchase transportation to the place within the State where the 
prisoner is to reside. The Board of Paroles may, in its discretion, provide that 
the prisoner shall upon his release on parole receive a sum of money not to ex- 
ceed twenty-five dollars ($25.00). (1953, c. 17, s. 8.) 


§ 148-61. Contents of release order.—When a prisoner is released on 
parole, the parole instrument shall specify in writing the conditions of the parole, 
the place of residence of the parolee, within or without the State, the name and 
address of the party to whom the parolee is to report, and times and places when 
and where the said parolee shall report to the said party during the entire period 
of the parole. (1935, c. 414, s. 11.) 


§ 148-61.1. Revocation of parole by Board; conditional or tempo- 
rary revocation.—(a) The Board of Paroles may at any time, in its discretion, 
revoke the order of parole of any parolee. The time a parolee is at liberty on 
regular parole shall not be counted as any portion of or part of the time served 
on his sentence, and if any parolee shall have his parole revoked, he shall there- 
after be returned to the penal institution having custodial jurisdiction over him. 


(b) The Board of Paroles may, in its discretion, enter an order revoking a 
parole conditionally or for a temporary period of time. Upon issuing such order 
of conditional or temporary revocation, such parolee may be arrested without 
watrant by any peace officer or parole officer. After such conditional or tem- 
porary revocation of parole, the parolee shall be held for a reasonable length of 
time during which the Board of Paroles shall determine whether or not the con- 
ditions of said parole have been violated. If it is determined by the Board of 
Paroles that the conditions of said parole have been violated, the Board of 
Paroles may in its discretion revoke the order of parole. If it is determined by 
the Board of Paroles that there has been no violation of the conditions of said 
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parole, then such parolee or paroled prisoner shall be reinstated upon his original 
parole) (195 lence 94/5 seals 1955 new S67 aS MOe) 

Editor’s Note. — The 1955 amendment 
rewrote this section. 


§ 148-62. Discretionary revocation of parole upon conviction of 
crime.—lIf any parolee, while being at large upon parole, shall commit a new or 
fresh crime, and shall enter a plea of guilty or be convicted thereof in any court 
of record, then, in that event, his parole may be revoked according to the discre- 
tion of the Board of Paroles and at such time as the Board of Paroles may think 
proper. If such parolee, while being at large upon parole, shall commit a new 
or fresh crime and shall have his parole revoked, as provided above, he shall be 
subject, in the discretion of the Board of Paroles, to serve the remainder of the 
first or original sentence upon which his parole was granted, after the comple- 
tion or termination of the sentence for said new or fresh crime. Said remainder 
of the original sentence shall commence from the termination of his liability upon 
said sentence for said new or fresh crime. The Board of Paroles, however, may, 
in its discretion, direct that said remainder of the original sentence shall be 
served concurrently with said second sentence for said new or fresh crime. 
(1935) c; 414s, 12319516 cH947-45 4225195550. 867,bs2 12. ) 

Editor’s Note. — The 1951 amendment crime. 
rewrote this section. Prior to the amend- The 1955 amendment substituted “Board 
ment the section provided for automatic of Paroles” for ‘“‘Governor.” 
revocation of parole upon conviction of 


§ 148-63. Arrest powers of police officers. — Any officer who is au- 
thorized to make arrests of fugitives from justice shall have full authority and 
power to arrest any parolee whose parole has been revoked. (1935, c. 414, s. 


13.) 


§ 148-64. Cooperation of prison and other officials; information to 
be furnished.—The Director of the Prisons, the warden of each prison and the 
superintendent of each camp and farm and all officers and employees thereof and 
all other public officials shall at all times cooperate with the Board of Paroles 
and shall furnish to it, or any member of its staff, all information that may be 
requested from time to time that will assist the Board in performing its func- 
tions, and all such wardens and other employees shall at all times give to the 
Board of Paroles and its staff free access to all prisoners. (1935, c. 414, s. 
ALS oEC., COANGM LE) 

Editor’s Note. — The 1955 amendment 
rewrote this section. 


§ 148-65: Repealed by Session Laws 1955, c. 867, s. 13. 


ARTICLE 4A. 


Out-of-State Parolee Supervision. 


§ 148-65.1. Governor to execute compact; form of compact.—The 
Governor of this State is hereby authorized and directed to execute a compact 
on behalf of the State of North Carolina with any of the United States legally 
joining therein in the form substantially as follows: 

A compact entered into by and among the contracting states, signatories hereto, 
with the consent of the Congress of the United States of America, granted by an 
act entitled “An Act granting the consent of Congress to any two or more states 
to enter into agreements or compacts for co-operative effort and mutual assist- 
ance in the prevention of crime and for other purposes.” 

The contracting states solemnly agree: 
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(1) That it shall be competent for the duly constituted judicial and admin- 
istrative authorities of a state party to this compact (herein called 
“sending state’), to permit any person convicted of an offense within 
such state and placed on probation or released on parole to reside 
in any other state party to this compact (herein called “receiving 
state”), while on probation or parole, if 

a. Such person is in fact a resident of or has his family residing 

within the receiving state and can obtain employment there; 

b. Though not a resident of the receiving state and not having his 

family residing there, the receiving state consents to such per- 
son being sent there. 

Before granting such permission, opportunity shall be granted to 
the receiving state to investigate the home and prospective employ- 
ment of such person. 

A resident of the receiving state, within the meaning of this sec- 
tion, is one who has been an actual inhabitant of such state contin- 
uously for more than one year prior to his coming to the sending 
state and has not resided within the sending state more than six con- 
tinuous months immediately preceding the commission of the offense 
for which he has been convicted. 


(2) That each receiving state will assume the duties of visitation of and 
supervision over probationers or parolees of any sending state and in 
the exercise of those duties will be governed by the same standards 
that prevail for its own probationers and parolees. 


(3) That duly accredited officers of a sending state may at all times enter 
a receiving state and there apprehend and retake any person on pro- 
bation or parole. For that purpose no formalities will be required 
other than establishing the authority of the officer and the identity of 
the person to be retaken. All legal requirements to obtain extradi- 
tion of fugitives from justice are hereby expressly waived on the part 
of states party hereto, as to such persons. The decision of the 
sending state to retake a person on probation or parole shall be con- 
clusive upon and not reviewable within the receiving state; provided, 
however, that if at the time when a state seeks to retake a proba- 
tioner or parolee there should be pending against him within the 
receiving state any criminal charge, or he should be suspected of. 
having committed within such state a criminal offense, he shall not 
be retaken without the consent of the receiving state until discharged 
from prosecution or from imprisonment for such offense. 


(4) That the duly accredited officers of the sending state will be permitted 
to transport prisoners being retaken through any and all states par- 
ties to this compact, without interference. 

(5) That the governor of each state may designate an officer who, acting 
jointly with like officers of other contracting states, if and when ap- 
pointed, shall promulgate such rules and regulations as may be 
deemed necessary to more effectively carry out the terms of this com- 
pact. 

(6) That this compact shall become operative immediately upon its execu- 
tion by any state as between it and any other state or states so execu- 
ing. When executed it shall have the full force and effect of law 
within such state, the form of execution to be in accordance with the 
laws of the executing state. 

(7) That this compact shall continue in force and remain binding upon 
each executing state until renounced by it. The duties and obliga- 
tions hereunder of a renouncing state shall continue as to parolees 
or probationers residing therein at the time of withdrawal until re- 
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taken or finally discharged by the sending state. Renunciation of 
this compact shall be by the same authority which executed it, by 
sending six months’ notice in writing of its intention to withdraw 
from the compact to the other state party hereto. (1951, c. 1137, 
Sula) 


§ 148-65.2. Title of article.—This article may be cited as the “Uniform 
Act for Out-of-State Parolee Supervision.” (1951, c. 1137, s. 2°) 


ARTICHMEO, 
Farming Out Convicts. 


§ 148-66. Cities and towns and Board of Agriculture may contract 
for prison labor.—The corporate authorities of any city or town may contract 
in writing with the State Prison Department for the employment of convicts 
upon the highways or streets of such city or town, and such contracts when so 
exercised shall be valid and enforceable against such city or town, and the Attor- 
ney General may prosecute an action in the Superior Court of Wake County in 
the name of the State for their enforcement. 

The Board of Agriculture of the State of North Carolina is hereby authorized 
and empowered to contract, in writing, with the State Prison Department for 
the employment and use of convicts under its supervision to be worked on the 
State test farms and/or State experimental stations. (1881, c. 127, s. 1; Code, 
s, 3449° "Rev, 5.5410; CoS. s87/50%, 1925, c 16335 1951 -c 1455s e3o cmos 
C. 172; Se 18201945) C. Ose Son lea yes O47, 1S.) 


Editor’s Note. — The 1943 amendment Prison Department” for “State Highway 
added the second paragraph. For com- and Public Works Commission.” 
ment on the amendment, see 21 N. C. Law Cited in Watson v. Durham, 207 N. C. 
Rev. 333. 624, 178 S. E. 218 (1935). 


The 1957 amendment substituted “State 


§ 148-67. Hiring to cities and towns and State Board of Agricul- 
ture.—The State Prison Department shall in their discretion, upon application 
to them, hire to the corporate authorities of any city or town for the purposes 
specified in § 148-66, such convicts as are mentally and physically capable of per- 
forming the work or labor contemplated and are not at the time of such appli- 
cation hired or otherwise engaged in labor under the direction of the Depart- 
ment; but the convicts so hired for services shall be fed, clothed and quartered 
while so employed by the Department. 

Upon application to it, it shall be the duty of the State Prison Department, 
in its discretion, to hire to the Board of Agriculture of the State of North Caro- 
lina for the purposes of working on the State test farms and/or State experi- 
mental stations, such convicts as may be mentally and physically capable of per- 
forming the work or labor contemplated; but the convicts so hired for services 
under this paragraph shall be fed, clothed and quartered while so employed by 
the State Prison Department. (1881, c. 127, s. 2; Code, s. 3450; Rev., s. 5411; 
Crees 700 1925, c; 163 193 cal 4567935. 5 193306c, L/72 oS) O04 
OCOD are alos 049) 25,010) 

Editor’s Note. — The 1943 amendment Prison Department” for “State Highway 
added the second paragraph. and Public Works Commission.” 

The 1957 amendment substituted “State 


§ 148-68. Payment of contract price; interest; enforcement of con- 
tracts.—The corporate authorities of any city or town so hiring convicts shall 
pay into the treasury of the State for the labor of any convict so hired such sum 
or sums of money at such time or times as may be agreed upon in the contract of 
hire; and if any such city or town fails to pay the State money due for such hir- 
ing, the same shall bear interest from the time it is due until paid at the rate of 
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six per cent per annum; and an action to recover the same may be instituted by 
the Attorney General in the name of the State in the courts of Wake County. 
Rl Sct Collmesnao ts CONC metn tI ROV. mom ot te gS eo 7 OU LOZ sec lO: 
LOST Coal Ai asat 3 ot.) 


§ 148-69. Agents; levy of taxes; payment of costs and expenses. 
—The corporate authorities of any city or town so hiring convicts may appoint 
and remove at will all such necessary agents to superintend the construction or 
improvement of such highways and streets as they may deem proper, or to pay 
the costs and expenses incident to such hiring may levy taxes and raise money 
ao meotner respects, Gino ct12/5.04; Code, sa3452; Revs. 0413 CoS), si 
TOME Be ee AN OG elo) leer ioe Sas 304) 


§ 148-70. Management and care of convicts; prison industries; 
disposition of products of convict labor.—The State Prison Department in 
all contracts for labor shall provide for feeding and clothing the convicts and 
shall maintain, control and guard the quarters in which the convicts live during 
the time of the contracts; and the Department shall provide for the guarding and 
working of such convicts under its sole supervision and control. The Department 
may make such contracts for the hire of the convicts confined in the State prison 
as may in its discretion be proper and will promote the purpose and duty to make 
the State prison as nearly self-supporting as is consistent with the purposes of 
its creation, as set forth in section eleven, article eleven of the Constitution. The 
Department may use the labor of convicts confined in the State prison in such 
work on farms, in manufacturing, either within or without the State prison, as 
the Department may find proper and profitable to be carried on by the State 
prison; and the Department may dispose of the products of the labor of the con- 
victs, either in farming or in manufacturing or in other industry at the State 
prison, to or for any public institution owned, managed, or controlled by the 
State, or to or for any county, city or town in the State; and the Department 
may sell or dispose of the same elsewhere and in the open markets or otherwise, 
soumreitse discretionmmay. scemmproutaplema( L917, ec. 280; "82 3 1919, cc. 80, sale 
msec 7/02 21025 (en165: 1931 pela ois: 35231933) ch 172358... 1891957, c. 349; 
Sil Oi) 

Editor’s Note. — The 1957 amendment “State Highway and Public Works Com- 
substituted “State Prison Department” for mission.” 


ARTICLE SAA. 
Prison Labor for Farm Work. 
§§ 148-70.1 to 148-70.7: Repealed by Session Laws 1957, c. 349, s. Il. 


Editor’s Note. — For comment on the re- 
pealed sections, see 21 N. C. Law Rev. 333. 
ARTICLE 6. 
Reformatory. 
§§ 148-71 to 148-73: Repealed by Session Laws 1947, c. 262, s. 3. 
ARTICLE. /: 
Consolidated Records Section—Prison Department. 


§ 148-74. Records Section established.—A State bureau to be entitled 
Consolidated Records Section—Prison Department is hereby established. (1925, 
Cr 22omss 1141953.%C),55; ss22, 4. ) 


Cross Reference. — As to statute af- Editor’s Note. — The 1953 amendment 
fecting this article, as previously written, changed the catchline of this section from 
see § 114-18. “Bureau established” to “Records Section 
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established,” and substituted in the section tion.” Section 1 of the amendatory act 
“Consolidated Records Section—Prison changed the article heading which formerly 
Department” for “the Bureau of Identifica- read “Bureau of Identification.” 


§ 148-75. Director.—A deputy warden of the State prison is hereby des- 
ignated as director of said Records Section, who shall be a fingerprint expert 
and familiar with other means of identifying criminals and who shall have com- 
plete control of said Records Section within the limits hereinafter prescribed, said 
director to devote a sufficient portion of his time to the purposes of said Records 
Section and shall maintain the principal offices of the same at the State prison, 
and the said Records Section with full equipment as herein provided for shall 
be established and maintained by the board of trustees of the penitentiary out of 
the general appropriation to the State prison. (1925, c. 228, s. 2; 1953, ¢. 55, 


Sw) 

Editor’s Note. — The 1953 amendment 
substituted “Records Section” for “Bu- 
reau’’. 


148-76. Duty of Records Section.—lIt shall be the duty of the said 
Consolidated Records Section—Prison Department to receive and collect police 
information, to assist in locating, identifying, and keeping records of criminals in 
this State, and from other states, and to compare, classify, compile, publish, make 
available and disseminate any and all such information to the sheriffs, constables, 
police authorities, courts or any other officials of the State requiring such crim- 
inal identification, crime statistics and other information respecting crimes local 
and national, and to conduct surveys and studies for the purpose of determining 
so far as is possible the source of any criminal conspiracy, crime wave, movement 
or co-operative action on the part of the criminals, reporting such conditions, and 
to co-operate with all officials in detecting and preventing. (1925, c. 228, s. 3; 
LOS 35 Che OkeSeuep 

Editor’s Note. — The 1953 amendment Identification” in this section, and substi- 
inserted “Consolidated Records Section— tuted “Records Section” for “Bureau” in 
Prison Department” in lieu of “Bureau of the catchline. 


§ 148-77. Henry system maintained.—The director is required to use 
and maintain the Henry system. (1925, c. 228, s. 4.) 


§ 148-78. Annual report.—The director of the Records Section is directed 
to submit in his annual report as a part of the report of the State prison, a full 
account of all funds received and expenses to the Governor, and an estimate of 
what is necessary to carry out the provisions of this article. (1925, c. 228, s. 5; 


19535-¢055;.S.04.) 


Editor’s Note. — The 1953 amendment 
substituted “Records Section’ for “Bu- 
reau”’. 


§ 148-79. Fingerprints taken; photographs.—Every chief of police 
and sheriff in the State of North Carolina is hereby required to take or cause to 
be taken on forms furnished by this Records Section the fingerprints of every 
person convicted of a felony, and to forward the same immediately by mail to the 
said Consolidated Records Section—Prison Department. The said officers are 
hereby required to take the fingerprints of any other person when arrested for a 
crime when the same is deemed advisable by any chief of police or sheriff, and 
forward the same for record to the said Records Section. No officer, however, 
shall take the photograph of a person arrested and charged or convicted of a mis- 
demeanor unless such person is a fugitive from justice, or unless such person is, 
at the time of arrest, in the possession of goods or property reasonably believed 
by such officer to have been stolen, or unless the officer has reasonable grounds 
to believe that such person is wanted by the Federal Bureau of Investigation, or 
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the State Bureau of Investigation, or some other law enforcing officer or agency. 
C1925 cn 225 86341945, iG: 9671953, -o755y8.°43) 
Editor’s Note. — The 1945 amendment tuted ‘Consolidated Records Section— 
added the last sentence. Prison Department” for “Bureau of Identi- 
The 1953 amendment inserted “Records fication.” 
Section” in lieu of “Bureau”, and substi- 


§ 148-80. Seal of Records Section; certification of records.—The 
director shall provide a seal to be affixed to any paper, record, copy or form or 
true copy of any of the same in the files or records of said Consolidated Records 
Section—Prison Department and when so certified under seal such record or 
copy shall be admitted as evidence in any court of the State. (1925, c. 228, s. 
Field 3, CPOs 6.745) 

Editor’s Note. — The 1953 amendment Identification’ in this section, and sub- 
inserted “Consolidated Records Section— stituted “Records Section” for “Bureau” 
Prison Department” in lieu of “Bureau of in the catchline. 


§ 148-81. Report of disposition of persons fingerprinted.—Every 
chief of police and sheriff shall advise said Records Section of final disposition of 
allgpersonsmingerprinted. (1925,/c) 228, s..8; 19535 c, 551s, 4.) 


Editor’s Note. — The 1953 amendment 
substituted “Records Section’ for ‘“Bu- 
reau”’. 

ARTICLE 8. 


Compensation to Persons Erroneously Convicted of Felonies. 


§ 148-82. Provision for compensation.—Any person who, having been 
convicted of felony and having been imprisoned therefor in a State prison of this 
State, and who was thereafter or who shall hereafter be pardoned by the Governor 
upon the grounds that the crime with which he was charged either was not com- 
mitted at all or was not committed by him, may as hereinafter provided present 
by petition a claim against the State for the pecuniary loss sustained by him 
through his erroneous conviction and imprisonment. (1947, c. 465, s. 1.) 

Editor’s Note. — For a brief comment 
on this article, see 25 N. C. Law Rev. 403. 


§ 148-83. Form, requisites and contents of petition; nature of 
hearing.—Such petition shall be addressed to the Commissioner of Pardons, and 
must include a full statement of the facts upon which the claim is based, verified in 
the manner provided for verifying complaints in civil actions, and it may be sup- 
ported by affidavits substantiating such claim. Upon its presentation the Com- 
missioner of Pardons shall fix a time and a place for a hearing, and shall mail 
notice to the claimant, and shall notify the Attorney General, at least fifteen days 
before the time fixed therefor. (1947, c. 465, s. 2.) 


§ 148-84. Evidence; action by Commissioner of Pardons; payment 
and amount of compensation.—At the hearing the claimant may introduce 
evidence in the form of affidavits to support the claim, and the Attorney General 
may introduce counter affidavits in refutation. If the Commissioner of Pardons 
finds from the evidence that the claimant was pardoned for the reason that the 
crime was not committed at all, or was not committed by the claimant, and that 
the claimant has been vindicated in connection with the alleged offense for which 
he was imprisoned; and that he has sustained pecuniary loss through such erro- 
neous conviction and imprisonment, the Commissioner of Pardons shall report the 
facts, together with his conclusions and recommendations to the Governor, and 
the Governor, with the approval of the Council of State, may pay to the claimant 
out of the contingency and emergency fund, or out of any other available State 
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fund, such amounts as may partially compensate the claimant for such pecuniary 
loss as he may be found to have suffered by reason of his erroneous conviction 
and imprisonment, such compensation not to be in excess of five hundred dol- 
lars ($500.00) for each year of such imprisonment actually served; and in no 
event shall such compensation exceed a total amount of five thousand dollars 


($5,000.00). (1947, c. 465, s. 3.) 


ARTICLE 9. 
Prison Advisory Council. 
$§ 148-85 to 148-88: Repealed by Session Laws 1957, c. 349, s. 11. 
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Chapter 149. 
State Song and Toast. 


Sec. 
149-1. “The Old North State.” 
149-2. “A ‘Toast’ to North Carolina. 


§ 149-2 


§ 149-1. “‘The Old North State.’’—The song known as “The Old North 
State,’ as hereinafter written, is adopted and declared to be the official song of 


the State of North Carolina, said song being in words as follows: 

“Carolina! Carolina! Heaven’s blessings attend her! 

While we live we will cherish, protect and defend her; 

Though the scorner may sneer at and witlings defame her, 

Our hearts swell with gladness whenever we name her. 
Hurrah! Hurrah! The Old North State forever! 
Hurrah! Hurrah! The good old North State! 

Though she envies not others their merited glory, 

Say, whose name stands the foremost in Liberty’s story! 

Though too true to herself e’er to crouch to oppression, 

Who can yield to just rule more loyal submission? 

Plain and artless her sons, but whose doors open faster 

At the knock of a stranger, or the tale of disaster? 

How like to the rudeness of their dear native mountains, 

With rich ore in their bosoms and life in their fountains. 

And her daughters, the Queen of the Forest resembling— 

So graceful, so constant, yet to gentlest breath trembling ; 

And true lightwood at heart, let the match be applied them, 


How they kindle and flame! Oh! none know but who’ve tried them. 


Then let all who love us, love the land that we live in 

(As happy a region on this side of Heaven), 

Where Plenty and Freedom, Love and Peace smile before us, 
Raise aloud, raise together, the heart-thrilling chorus!” 


CIS Z7 ace 26. s. 1.) 


§ 149-2. “A Toast’ to North Carolina.—The song referred to as “A 
Toast” to North Carolina is hereby adopted and declared to be the official toast 


to the State of North Carolina, said toast being in words as follows: 
“Here’s to the land of the long leaf pine, 
The summer land where the sun doth shine, 
Where the weak grow strong and the strong grow great, 
Here’s to ‘Down Home’, the Old North State! 


“‘Here’s to the land of the cotton bloom white, 

Where the scuppernong perfumes the breeze at night, 
Where the soft southern moss and jessamine mate, 
"Neath the murmuring pines of the Old North State! 


“Here’s to the land where the galax grows, 
Where the rhododendron’s rosette glows, 

Where soars Mount Mitchell’s summit great, 

In the “Land of the Sky’, in the Old North State! 


“Here’s to the land where maidens are fair, 

Where friends are true and cold hearts rare, 

The near land, the dear land whatever fate, 

The blest land, the best land, the Old North State!” 
GOS Lech 77/3) 
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§ 150-1 Cu. 150. Unirorm Revocation oF LICENSES § 150-10 


Chapter 150. 


Uniform Revocation of Licenses. 


Sec. Sec. 
150-1 to 150-8. [Repealed.] 150-24. Availability of judicial review; no- 
150-9. Definitions. tice of appeal; waiver of right 
150-10. Opportunity for licensee or appli- to appeal. 
cant to have hearing. 150-25. Record filed by board with clerk 
150-11. Notice of contemplated board ac- of superior court; contents of 
tion; request for hearing; notice record. 
of hearing. 150-26. Appeal bond; stay of board order. 
150-12. Method of serving notice of hear- 450-97. Scope of review; power of court 
ing. in disposing of the case. 


up O-18. Mani GO: poet, taal 150-28. Power of board to reopen the case. 
MEARS eK 1S tet TRIS SOS UES ee Dou a reviewing court to re- 


50-15 Ree pees tier mand for hearing newly dis- 
BAUER MES Cus dei sa hoa ho, ele covered evidence; procedure be- 


ing. fore the board. 

150-16. Powers of board in connection with $ 
hearing. 150-30. Appeal to Supreme Court; appeal 

150-17. Contempt procedure. bond, 

150-18. Rules of evidence. 150-31. Power of board to sue; to seek 

150-19. Transcript of the proceedings. court action in preventing — vio- 

150-20. Manner and time of rendering de- lations. : s 
Ae 150-32. Declaratory judgment on validity 
cision. 

150-21. Service of written decision. of rules. 

150-22. Procedure where person fails to 150-33. Judicial review procedure exclu- 
request or appear for hearing. sive. 

150-23. Contents of decision. 150-34. Amending and repealing. 

§$ 150-1 to 150-8: Repealed by Session Laws 1953, c. 1093. 
Editor’s Note. — The repealing act, ef- For comment on former enactment, see 


fective July 1, 1953, substituted §§ 150-9 17 N. C. Law Rev. 331; 19 N. C. Law Rev. 
to 150-34 in lieu of the repealed sections. 438. 


§ 150-9. Definitions. — As used in this chapter the term “board” shall 
mean the State Board of Certified Public Accountant Examiners, the State Board 
of Architectural Examination and Registration, the State Board of Barber Exam- 
iners, the State Board of Chiropody Examiners, the North Carolina State Board 
of Chiropractic Examiners, the North Carolina Licensing Board for Contractors, 
the North Carolina State Board of Cosmetic Art Examiners, the Board of Exam- 
iners of Electrical Contractors, the State Board of Embalmers and Funeral Di- 
rectors, the State Board of Registration for Engineers and Land Surveyors, the 
North Carolina Board of Nurse Examiners, and the North Carolina Board of 
Nurse Examiners Enlarged, the North Carolina Board of Opticians, the North 
Carolina State Board of Examiners in Optometry, the North Carolina State 
Board of Osteopathic Examination and Registration, the State Board of Exam- 
iners of Plumbing and Heating Contractors, the State Examining Committee of 
Physical Therapists, the Board of Examiners for Licensing Tile Contractors, and 
the North Carolina Board of Veterinary Medical Examiners. (1953, c. 1093.) 

Editor’s Note.—For comment on §§ 150- 
9 to 150-34, see 31 N. C. Law Rev. 378. 


§ 150-10. Opportunity for licensee or applicant to have hearing.— 
Every licensee or applicant for a license, except applicants for license by comity 
and applicants for reinstatement after revocation, shall be afforded notice and an 
opportunity to be heard before the board shall have authority to take any action, 
the effect of which would be 
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§ 150-11 Cu. 150. Unirorm Revocation oF LicENSES § 150-12 


(1) To deny permission to take an examination for licensing for which 
application has been duly made; or 

(2) To deny a license after examination for any cause other than failure 
to pass an examination; or 

(3) To withhold the renewal of a license for any cause other than failure 
to pay a statutory renewal fee; or 

(4) To suspend a license; or 

(5) To revoke’a license; (1953, c. 1093.) 


§ 150-11. Notice of contemplated board action; request for hear- 
ing; notice of hearing.—(a) When a board contemplates taking any action 
of a type specified in subdivisions (1) or (2) of § 150-10 it shall give to the ap- 
plicant a written notice containing a statement: 

(1) That the applicant has failed to satisfy the board of his qualifications to 
be examined or to be issued a license, as the case may be; 

(2) Indicating in what respects the applicant has so failed to satisfy the 
board; and 

(3) That the applicant may secure a hearing before the board by depositing 
in the mail within twenty days after service of said notice, a regis- 
tered letter addressed to the board and containing a request for a 
hearing. 

In any board proceeding involving the denial of a duly made application to take 
an examination, or refusal to issue a license after an applicant has taken and 
passed an examination, the burden of satisfying the board of the applicant’s quali- 
fications shall be upon the applicant. 

(b) When a board contemplates taking any action of a type specified in sub- 
divisions (3), (4) or (5) of § 150-10 it shall give to the licensee a written notice 
containing a statement: 

(1) That the board has sufficient evidence which, if not rebutted or ex- 
plained, will justify the board in taking the contemplated action; 

(2) Indicating the general nature of the evidence, and 

(3) That unless the licensee or applicant within twenty days after service 
of said notice deposits in the mail a registered letter addressed to 
the board and containing a request for a hearing, the board will take 
the contemplated action. 

(c) If the licensee or applicant does not mail a request for a hearing within the 
time and in the manner required by this section, the board may take the action 
contemplated in the notice and such action shall be final and not subject to ju- 
dicial review. 

If the licensee or applicant does mail a request for a hearing as required by 
this section, the board shall, within twenty days of receipt of such request, notify 
the licensee or applicant of the time and place of hearing, which hearing shall be 
held not more than thirty nor less than ten days from the date of the service of 
such notice. (1953, c. 1093.) 

Applied in In re Berman, 245 N. C. 612, 

96 S. E. (2d) 836 (1957). 


§ 150-12. Method of serving notice of hearing.—Any notice required 
by § 150-11 may be served either personally by an officer authorized by law to 
serve process, or by registered mail, return receipt requested, directed to the 
licensee or applicant at his last known address as shown by the records of the 
board. If notice is served personally, it shall be deemed to have been served at 
the time when the officer delivers the notice to the person addressed. Where 
notice is served by registered mail, it shall be deemed to have been served on the 
date borne by the return receipt showing delivery of the notice to the addressee 
or refusal of the addressee to accept the notice. (1953, c. 1093.) 
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§ 150-13 Cu. 150. Unirorm Revocation or LIcENSES § 150-18 


§ 150-138. Venue of hearing.—Board hearings held under the provisions 
of this chapter shall be conducted in the county in which the person whose license 
is involved maintains his residence, or at the election of the board, in any county 
in which the act or acts complained of occurred; except that, in cases involving 
initial licensing, hearings shall be held in the county where the board maintains 
its office. In any case, however, the person whose license is involved and the 
board may agree that the hearing is to be held in some other county. (1953, c. 
1093.) 


150-14. Hearings public; use of trial examiner or committee.— 
All board hearings under this chapter shall be open to the public. At all such 
hearings at least a majority of the board members shall be present to hear and 
determine the matter; except that, in cases where the hearing is held in a county 
other than that in which the board maintains its office, the board may designate 
in writing one or more of its members to conduct the hearing as a trial examiner 
or trial committee, with the decision to be rendered in accordance with the pro- 


visions of § 150-20. (1953, c. 1093.) 


§ 150-15. Rights of person entitled to hearing.—A person entitled to 
be heard pursuant to this chapter shall have the right 

(1) To be represented by counsel ; 

(2) To present all relevant evidence by means of witnesses and books, 
papers, and documents ; 

(3) To examine all opposing witnesses on any matter relevant to the is- 
sues; and 

(4) To have subpoenas and subpoenas duces tecum issued to compel the 
attendance of witnesses and the production of relevant books, papers, 
and documents upon making written request therefor to the board. 


(1953, c. 1093.) 


§ 150-16. Powers of board in connection with hearing.—In connection 
with any hearing held pursuant to the provisions of this chapter the board or 
its trial examiner or committee shall have power 

(1) To have counsel to develop the case; 

(2) To subpoena witnesses and relevant books, papers, and documents ; 
(3) To administer oaths or affirmations to witnesses called to testify; 
(4) To take testimony ; 

(5) To examine witnesses; and 

(6) To direct a continuance of any case. (1953, c. 1093.) 


§ 150-17. Contempt procedure.—In proceedings before a board or its 
trial examiner or committee, if any person refuses to respond to a subpoena, or 
refuses to take the oath or affirmation as a witness or thereafter refuses to 
be examined, or refuses to obey any lawful order of a board contained in its 
decision rendered after hearing, the secretary of the board may apply to the 
superior court of the county where the proceedings are being held for an order 
directing that person to take the requisite action. The court shall issue such 
order in its discretion. Should any person willfully fail to comply with an order 
so issued the court shall punish him as for contempt. (1953, c. 1093.) 


§ 150-18. Rules of evidence.—In proceedings held pursuant to this 
chapter, boards may admit any evidence and may give probative effect to evidence 
that is of a kind commonly relied on by reasonably prudent men in the conduct 
of serious affairs. Boards may in their discretion exclude incompetent, irrelevant, 
immaterial, and unduly repetitious evidence. In proceedings involving the sus- 
pension, revocation, or the withholding of the renewal of a license, rules of privi- 
lege shall be applicable to the same extent as in proceedings before the courts of 
thisrState: (1953, scal093;) 
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§ 150-19 Cu. 150. UniForm Revocation oF LICENSES § 150-24 


§ 150-19. Transcript of the proceedings. —In all hearings conducted 
pursuant to this chapter, a complete record shall be made of evidence received 
during the course of the hearing. (1953, c. 1093.) 


§ 150-20. Manner and time of rendering decision. — After a hearing 
has been completed the members of the board who conducted the hearing shall 
proceed to consider the case and as soon as practicable shall render their decision. 
If the hearing was conducted by a trial examiner or trial committee, the decision 
shall be rendered by the board at a meeting where a majority of the members 
are present and participating in the decision, provided that all such members who 
were not present throughout the hearing must thoroughly familiarize themselves 
with the entire record including all evidence taken at the hearing before participat- 
ing in the decision. In any case the decision must be rendered within ninety days 


after the hearing. (1953, c. 1093.) 


§ 150-21. Service of written decision.—Within five days after the de- 
cision is rendered the board shall serve upon the person whose license is involved 
a written copy of the decision, either personally or by registered mail. If the 
decision is sent by registered mail it shall be deemed to have been served on the 
date borne on the return receipt. (1953, c. 1093.) 


§ 150-22. Procedure where person fails to request or appear for 
hearing.—lIf a person who has requested a hearing does not appear, and no con- 
tinuance has been granted the board or its trial examiner or committee may hear 
the evidence of such witnesses as may have appeared, and the board may pro- 
ceed to consider the matter and dispose of it on the basis of the evidence before 
it in the manner required by § 150-20. 

Where because of accident, sickness, or other cause a person fails to request 
a hearing or fails to appear for a hearing which he has requested, the person may 
within a reasonable time apply to the board to reopen the proceeding, and the 
board upon finding such cause sufficient shall immediately fix a time and place 
for hearing and give such person notice thereof as required by $§ 150-11 and 
150-12. At the time and place fixed a hearing shall be held in the same manner 
as would have been employed if the person had appeared in response to the 
original notice of hearing. (1953, c. 1093.) 


§ 150-23. Contents of decision.—The decision of the board shall contain 
(1) Findings of fact made by the board; 
(2) Conclusions of law reached by the board; 
(3) The order of the board based upon these findings of fact and conclusions 
of law; and 
(4) A statement informing the person whose license is involved of his right 
to appeal to the courts and the time within which such appeal must 
be sought. (1953, c. 1093.) 
Quoted in In re Berman, 245 N. C. 612, 
96 S. E. (2d) 836 (1957). 


§ 150-24. Availability of judicial review; notice of appeal; waiver 
of right to appeal.—Any person entitled to a hearing pursuant to this chapter, 
who is aggrieved by an adverse decision of a board issued after hearing, may 
obtain a review of the decision in the Superior Court of Wake County, or in 
the superior court of the county in which the hearing was held, or, upon agree- 
ment of the parties to the appeal, in any other superior court of the State. In 
order to obtain such review such person must, within twenty days after the date 
of service of the decision as required by § 150-21, file with the board secretary 
a written notice of appeal, stating all exceptions taken to the decision and indi- 
cating the court in which the appeal is to be heard. Failure to file such notice 
of appeal in the manner and within the time stated shall operate as a waiver of 
the right to appeal and shall result in the decision of the board becoming final; 
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§ 150-25 Cu. 150. UnrForm REvocaTION oF LICENSES § 150-27 


except that for good cause shown, the judge of the superior court may issue an 
order permitting a review of the board decision notwithstanding such waiver. 


(1953, c. 1093.) 


§ 150-25. Record filed by board with clerk of superior court; con- 
tents of record.—Within thirty days after receipt of the notice of appeal, the 
board shall prepare, certify, and file with the clerk of the superior court in the 
proper county the record of the case, comprising 

(1) A copy of the notice of hearing required under §§ 150-11 and 150-12; 

(2) A complete transcript of the testimony taken at the hearing; 

(3) Copies of all pertinent documents and other written evidence introduced 
at the hearing ; 

(4) A copy of the decision of the board containing the items specified in § 
150-23; and 

(5) A copy of the notice of appeal containing the exceptions filed to the 
decision. 

With the permission of the court, the record may be shortened by stipulation 
of all parties to the review proceedings. Any party unreasonably refusing 
to stipulate to limit the record may be taxed by the court for such additional 
costs as may be occasioned by the refusal. The court may require or permit 
subsequent corrections or additions to the record when deemed desirable. (1953, 


c. 1093.) 


§ 150-26. Appeal bond; stay of board order.—The person seeking the 
review shall file with the clerk of the reviewing court a copy of the notice of appeal 
and an appeal bond of $200 at the same time the notice of appeal is filed with 
the board as required by § 150-24. At any time before or during the review 
proceeding the aggrieved person may apply to the reviewing court for an order 
staying the operation of the board decision pending the outcome of the review. 
The court may grant or deny the stay in its discretion. (1953, c. 1093.) 


§ 150-27. Scope of review; power of court in disposing of the case. 
—Upon the review of any board decision under this chapter, the judge shall sit 
without a jury, and may hear oral arguments and receive written briefs, but no 
evidence not offered at the hearing shall be taken, except that in cases of alleged 
omissions or errors in the record, testimony thereon may be taken by the court. 
The court may affirm the decision of the agency or remand the case for further 
proceedings; or it may reverse or modify the decision if the substantial rights of 
the petitioners may have been prejudiced because of the administrative findings, 
inferences, conclusions, or decisions are 

(1) In violation of constitutional provisions; or 


(2) In excess of the statutory authority or jurisdiction of the agency; or 


(3) Made upon unlawful procedure; or 

(4) Affected by other error of law; or 

(5) Unsupported by competent, material, and substantial evidence in view 
of the entire record as submitted; or 


(6) Arbitrary or capricious. 

If the court reverses or modifies the decision of the agency, the judge shall 
set out in writing, which writing shall become a part of the record, the reasons 
for such reversal or modification. (1953, c. 1093.) 

Findings of Fact Supported by Com-_ re Berman, 245 N. C. 612, 96 S. E. (2d) 836 
petent Evidence Are Conclusive—The ad- (1957). 
ministrative findings of fact made by the The court cannot substitute its judg- 
State Board of Opticians, if supported by ment for that of the State Board of Opti- 
competent, material and substantial evi- cians in making findings of fact. In re 
dence in view of the entire record, are con- Berman, 245 N. C. 612, 96 S. E. (2d) 836 
clusive upon a reviewing court, and not (1957). 
within the scope of its reviewing powers. In 
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§ 150-28 Cu. 150. Untrorm Revocation oF LICENSES § 150-34 


§ 150-28. Power of board to reopen the case.—At any time after the 
hearing and prior to the service of the board’s decision, the person affected may 
request the board to reopen the case to receive additional evidence or for other 
cause. The granting or refusing of such request shall be within the board’s dis- 
cretion. The board may reopen the case on its own motion at any time before 
notice of appeal is filed; thereafter, it may do so only with permission of the re- 
viewing court. (1953, c. 1093.) 


§ 150-29. Power of reviewing court to remand for hearing newly 
discovered evidence; procedure before the board.—At any time after 
the notice of appeal has been filed, the aggrieved person may apply to the review- 
ing court for leave to present additional evidence. If the court is satisfied that 
the evidence is material to the issues, that it is not merely cumulative, and that 
it could not reasonably have been presented at the hearing before the board, the 
court may remand the case to the board where additional evidence shall be heard. 
The board may then affirm or modify its findings of fact and its decision, and 
shall file with the reviewing court as a part of the record the additional evidence, 
together with the affirmation of, or modifications in, its findings or decision. 


(1953, c. 1093.) 


§ 150-30. Appeal to Supreme Court; appeal bond.—Any party to the 
review proceeding, including the board, may appeal to the Supreme Court from 
the decision of the superior court under rules of procedure applicable in other 
civil cases. No appeal bond shall be required of the board. The appealing party 
may apply to the superior court for a stay of that court’s decision or a stay of 
the board’s decision, whichever shall be appropriate, pending the outcome of 
the appeal to the Supreme Court. (1953, c. 1093.) 


§ 150-31. Power of board to sue; to seek court action in preventing 
violations.—Any board may appear in its own name in the courts of the State 
and may apply to courts having jurisdiction for injunctions to prevent violations 
of statutes administered by the board and of regulations issued pursuant to those 
statutes, and such courts shall have power to grant such injunctions regardless of 
whether criminal prosecution has been or may be instituted as a result of such 
violations. (1953, c. 1093.) 


§ 150-32. Declaratory judgment on validity of rules.—The validity of 
any rule adopted by a board may be determined upon petition for a declaratory 
judgment thereon addressed to the Superior Court of Wake County when it 
appears that the rule, or its threatened application, interferes with or impairs, 
or threatens to interfere with or impair, the legal rights or privileges of the peti- 
tioner. The court shall declare the rule invalid if it finds that the rule violates 
or conflicts with constitutional or statutory provisions or exceeds the statutory 
authority of the board. (1953, c. 1093.) 


§ 150-33. Judicial review procedure exclusive.—The provisions of this 
chapter providing a uniform method of judicial review of board actions of the 
kind specified in § 150-10 shall constitute an exclusive method of court review 
in such cases and shall be in lieu of any other review procedure available under 
statute or otherwise. Nothing herein, however, shall be construed to bar the use 
of any available remedies to test the legality of any type of board action not 
specified in § 150-10. (1953, c. 1093.) 


§ 150-34. Amending and repealing.—The provisions of this article may 
be amended, repealed or superseded by another act of the legislature only by 
direct reference to the section or sections of this article being amended, repealed, 


or superseded. (1953, c. 1093.) 
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Raleigh, North Carolina 
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I, Malcolm B. Seawell, Attorney General of North Carolina, do hereby certify 
that the foregoing recompilation of the General Statutes of North Carolina was 
prepared and published by The Michie Company under the supervision of the Di- 
vision of Legislative Drafting and Codification of Statutes of the Department of 
Justice of the State of North Carolina. 


Matcoum B. SEAWELL, 
Attorney General of North Carolina 
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